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Request Imposing a Fine Against the Applicant – Structural Hawaii, Inc.,  

Landowner - John and Linda Hayama, and Contractor – HH Constructions, Inc., 
For Altering a Stream Channel Without a Permit as 

Required in HRS §174C-71(3)(A) and HAR §13-169-50; and Approve the 
After-the-Fact Stream Channel Alteration Permit (SCAP.5136.3) Application 

For the Installation of a Gabion Retaining Wall, Hayama Residence, 
Mānoa Stream, Mānoa, O‘ahu, TMK: (1) 2-9-037:085 

 
SUMMARY OF REQUEST: 
 
Authorize imposing daily fines of up to $39,500 to the Applicant, Structural Hawaii, Inc., 
starting from May 25, 2019, the day the violation was first reported to the Commission, to June 
20, 2019, the day the after-the-fact stream channel alteration permit application was filed.  
Structural Hawaii, Inc., is the company hired to apply for multiple permits including an after-the-
fact stream channel alteration permit application on behalf of the property owner. 
 
Authorize imposing daily fines of up to $13,500 to the Landowner, John and Linda Hayama, 
starting from May 25, 2019, the day the violation was reported to the Commission, to June 20, 
2019, the day the after-the-fact stream channel alteration permit application was filed.  The 
Landowner was issued a Notice of Alleged Violation for the construction of a 115-foot long, 7.5-
feet wide, and 10-foot high gabion retaining wall without a stream channel alteration permit.   
 
Authorize imposing daily fines of up to $13,500 to the Contractor, HH Constructions, Inc., 
starting from May 25, 2019, the day the violation was reported to the Commission, to June 20, 
2019, the day the after-the-fact stream channel alteration permit application was filed.  HH 
Constructions, Inc., is the construction operator onsite responsible for the construction activities 
being conducted on the property. 
 
Approve the after-the-fact stream channel alteration permit application for the installation of a 
retaining wall. 
  



Staff Submittal  March 17, 2020 
Mānoa Stream (SCAP.5136.3) 
 
 

2 

FINDINGS OF FACT 
 
APPLICANT: 
Structural Hawaii, Inc. 
1255 Kuala Street 
Pearl City, HI 96782 

LANDOWNER: 
John and Linda Hayama 
3148 C East Mānoa Rd 
Honolulu, HI  96822 

CONTRACTOR 
HH Constructions, Inc. 
2175 Makanani Dr. 
Honolulu, HI 96817 

 
LOCATION:  Mānoa Stream (Exhibit 1). 
 
BACKGROUND 
 
On January 24, 2012, a representative for the Landowner, Linda Chang-Shimaura, requested 
information regarding streambank erosion and permit requirements for a new retaining wall on 
Mānoa Stream at the subject property.  Commission staff contacted Ms. Chang-Shimaura and 
stated that a Stream Channel Alteration Permit was needed and a SCAP application was emailed 
to her (Exhibit 2). 
 
On March 7, 2012, an email was sent from the Department of Land and Natural Resources’ 
Engineering Division Chief Engineer, Carty Chang, to then-Representative Isaac Choy’s office 
identifying various permits, including the Commission’s SCAP, that would be required to 
address the erosion of the streambank at the Hayama property (Exhibit 3). 
 
On March 30, 2012, Commission staff met with the Ms. Chang-Shimaura and landowner John 
Hayama, regarding SCAP requirements for a new retaining wall.  Staff explained that County 
Planning and Permitting, U.S. Army Corps of Engineers, and Department of Health, Clean Water 
Branch reviews would also be required.  Staff discussed if the new retaining wall would be tied 
into the neighbor’s existing wall, how the new wall would tie-in to the upstream neighbor 
without a retaining wall, how the upstream end would be protected from erosion, and other 
details regarding handling streamflow during construction activities.  
 
On December 20, 2016, the Commission found that the Applicant, Structural Hawaii, Inc., 
violated Section 174C-71, Hawaii Revised Statues (HRS), by constructing a gabion retaining 
wall on another property (AOAO Kaloaluiki Streamside, TMK: (1) 2-9-026:044) in the Mānoa 
Stream without a stream channel alteration permit and imposed penalties of $750 per HRS 
§174C-15. 
 
On June 20, 2017, the Applicant filed a request for determination to inquire if a permit was 
needed to construct a retaining wall on the subject property (See Exhibit 4).  Commission staff 
responded via email that a SCAP was needed and to complete a SCAP application once the plans 
are finalized (See Exhibit 5). 
 
From August 17 to 27, 2018, the Applicant again asked Commission staff if a permit was needed 
for a new retaining wall.  Staff responded that a permit was needed, and the Applicant responded 
by email that he would fill out the forms. 
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On May 25, 2019, Deputy Attorneys General Linda Chow informed the Commission staff of a 
construction project occurring on Mānoa Stream upstream of the Kahaloa Street bridge (Exhibit 
6). 
 
On May 28, 2019, Commission staff conducted a site visit and met with the Contractor who 
identified themselves as HH Constructions, Inc. 
 
On June 18, 2019, staff from Representative Dale Kobayashi’s office contacted the Commission 
inquiring about the construction project on Mānoa Stream at the subject property (Exhibit 7). 
 
On June 20, 2019, the City and County of Honolulu, Dept. of Planning and Permitting (DPP) 
issued its Notice of Violation - 2019/NOV-06-096 retaining wall without a permit (Exhibit 8).  
The violation description stated “Stop Work Order, a double fee penalty shall be assessed for 
starting work without the required approved building permit.  A building permit is required for 
the retaining wall being constructed at the rear of the property.  The structures constructed 
within the stream bed require approval from US Army Corp of Engineers.  Failure to heed the 
Stop Work Order will result in the immediate referral for civil fines.  Remove all 
material/structures from the stream bed immediately.”  According to the DPP website, the 
estimated value of work for the retaining wall was $500,000. 
 
On June 20, 2019, a complete SCAP application was filed with the Commission by the 
Applicant.  However, construction drawings were later found to be inconsistent with the 
drawings sent to the County for their permit requirements.  The Applicant was asked to amend 
the drawings to address how the Landowner’s wall would tie into the adjacent property owners’ 
property. 
 
On June 28, 2019, the Commission sent the Landowner, John and Linda Hayama, a Notice of 
Alleged Violation regarding a stream channel alteration without a permit (Exhibit 9). 
 
On July 26, 2019, the Commission sent the Applicant, Structural Hawai‘i, Inc., a Notice of 
Alleged Violation regarding a stream channel alteration without a permit (Exhibit 10). 
 
On September 3, 2019, Commission staff met with the County regarding permitting requirements 
for the subject project.  It was found that construction drawings were different for each agency. 
 
On November 22, 2019, the Applicant sent updated construction drawings (Exhibit 11). 
 
On December 23, 2019, the Department of Health issued its Notice of Violation and Order, 
Docket No. 2019-CW-EO-38 to the Landowner, Applicant, and Contractor for discharging 
construction material into the stream from the construction of a retaining wall without a permit 
(Exhibit 12). 
 
On January 14, 2020, the Commission sent the Contractor, HH Constructions, Inc., a Notice of 
Violation regarding a stream channel alteration without a permit (Exhibit 13). 
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STREAM DESCRIPTION: 
 
Mānoa Stream is a perennial stream about 10 miles long and is one of 15 streams that occur 
within the Ala Wai watershed.  The median daily flow is 2.4 million gallons per day.  There is a 
mix of native and non-native fish, crustaceans, snails, and amphibians in the watershed.  The 
watershed was rated moderate for aquatic species according to the Hawaii Stream Assessment 
(1990).  The rating is based on the presence and abundance of four key native species as 
indicators of the health of the ecosystem.  No site-specific flora and fauna survey is available for 
the project location. 
 
PROJECT DESCRIPTION 
 
Construction of a 115-foot long, 7.5-feet wide, and 10-foot high gabion retaining wall along the 
left embankment from the stream bed to the existing finish grade elevation (Exhibit 14). 
 
AGENCY REVIEW COMMENTS: 
 
City and County of Honolulu, Dept. of Planning and Permitting:  No comments received. 
 
Department of Hawaiian Home Lands (DHHL):  No comments received. 
 
Department of Land and Natural Resources (DLNR), Aquatic Resources:  The Division of 
Aquatic Resources (DAR) does not condone the submission of after-the-fact applications for 
Stream Channel Alteration Permits.  Mānoa Stream provides habitat for more than 8 species of 
native macrofauna.  These include native fish species such as Sicyopterus stimpsoni, Awaous 
guamensis, Stenogobius hawaiiensis, Eleotris sandwicensis, Mugil cephalus, and Kuhlia xenura.  
It also provides habitat for other native freshwater species, the crustacean Macrobrachium 
grandimanus, and the mollusk Neritina vespertina.  The native damselfly, Ischnura ramburii, 
has also been observed along the stream (ref. DAR Aquatic Resources Database, Oct. 6, 2006).  
Since after-the-fact implies that the project has already been started or completed, it does not 
appear to pose any further impact to the aquatic resource values in this area. 
 
DLNR, Engineering:  No comments received. 
 
DLNR, Forestry and Wildlife:  Not subject to our regulatory authority. 
 
DLNR, Historic Preservation:  No comments received. 
 
DLNR, Land Division:  No comments received. 
 
DLNR, State Parks:  No objections, not subject to our regulatory authority. 
 
Dept. of Health (DOH), Clean Water Branch: No comments received. 
 
Office of Hawaiian Affairs:  No comments received. 
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US Army Corps of Engineers:  No comments received. 
 
US Fish and Wildlife Service:  No comments received. 
 
PUBLIC COMMENTS 
 
The Commission received one letter from the Owen Miyamoto, P.E., dated July 13, 2019, stating 
that permits required by the City should be provided and that work should be supported with 
hydraulic studies showing the predicted impact during forecast flood stage (Exhibit 15). 
 

Staff: Building permit and no-rise certificates are under the jurisdiction of the City and 
County of Honolulu.  The Applicant stated that no-rise calculations were completed 
by their firm, reviewed by the County, and deemed acceptable.  However, the County 
sent the Applicant a Stop Work Order (2019/NOV-06-096) in June 2019 because 
there is no building permit on file. 

 
TRADITIONAL AND CUSTOMARY PRACTICES 
 

1) The identity and scope of cultural, historical, or natural resources in which traditional and 
customary native Hawaiian rights are exercised in the area. 

 
The Applicant stated that “Previous reports and studies for adjacent areas along the 
stream noted that there are no historical or cultural sites on record.” 
 
Staff: Cultural, historical, or natural resources in which traditional and customary 

native Hawaiian rights are generally protected on undeveloped land.  PASH, 
1993.  However, this area is urban zoned and developed decades ago.  The Office 
of Hawaiian Affairs’ Kipuka database, shows no historic sites or crown lands 
located within or adjacent to the project area. 

 
2) The extent to which those resources, including traditional and customary native Hawaiian 

rights will be affected or impaired by the proposed action. 
 

The Applicant stated, “Traditional and customary rights of the Native Hawaiians will not 
be affected or impaired by the scope of the project.” 
  
Staff: Affected or impaired resources are minimal since the area is fully developed. 

 
3) What feasible action, if any, could be taken by the Commission in regards to this 

application to reasonably protect native Hawaiian rights. 
 

The Applicant stated, “In the event construction activities uncover evidence of cultural, 
historical, or traditional rights of Native Hawaiians, work will be halted and the DLNR-
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SHPD will be notified.  Construction will remain paused until formal clearance is given 
by all required state departments.” 

 
CHAPTER 343 – ENVIRONMENTAL ASSESSMENT (EA) COMPLIANCE 
 
In accordance with §HRS 343-5(a), the Landowner’s construction does not trigger the need for 
an EA.  An EA shall be required for actions, as summarized in part below, that propose: 

(1) use of state land or county lands, or the use of state or county funds; 
(2) use within any land classified as a conservation district; 
(3) use within a shoreline area; 
(4) use within any historic site as designated in the National Register or Hawaii Register; 
(5) use within the Waikiki area of O‘ahu; 
(6) any amendments to existing county general plans where the amendment would result 

in designations other than agriculture, conservation, or preservation; 
(7) any reclassification of any land classified as a conservation district; 
(8) construction of new or the expansion or modification of existing helicopter facilities 

within the State, that may affect: (A) any land classified as a conservation district; (B) 
a shoreline area; or (C) any historic site as designated in the National Register or 
Hawaii Register; 

(9) any (A) wastewater treatment unit, except an individual wastewater system or a 
wastewater treatment unit serving fewer than fifty single-family dwellings or the 
equivalent; (B) Waste-to-energy facility; (C) Landfill; (D) Oil refinery; or (E) Power-
generating facility. 

 
PENALTY POLICY: 
 
HRS Section §174C-15, as amended, provides for fines up to $5,000 per day for any violation of 
any provision of HRS §174C.  The Commission adopted an Administrative and Civil Penalty 
Guideline (G01-01) in 2001, and subsequently amended the Guideline in October 2014 (G14-
01), to provide a logical and consistent means to assess penalties and guide the settlement of 
Commission enforcement cases.  The Guideline includes Initial Minimum, Gravity, Mitigative, 
and Duration Components.  Gravity and Duration Components can increase the initial minimum 
penalty while Mitigative Components can decrease the initial minimum penalty.  
 
FINE CALCULATION: 
 
Violations: 
There is one (1) violation of HAR §13-169-50, as follows: 

Violation 1: Alteration of a stream channel without a permit issued by the Commission. 
 
Staff is recommending that Violation 1 is assessed on the Applicant, Structural Hawai‘i, 
Inc; Landowner, John and Linda Hayama; and Contractor, HH Constructions, Inc.  All 
parties were aware or should have been aware that a Stream Channel Alteration Permit 
issued by the Commission was required prior to starting construction. 
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Administrative Fee: 
An administrative fee of $500 shall be assessed with the issuance of a written notice of violation. 
 

Applicability to violation: 
The Commission staff finds that upon issuance of a notice of violation, an administrative 
fee of $500 shall be assessed. 
Administrative Fee: $500 
 
Staff is recommending that the Administrative Fee is assessed on the Applicant, 
Structural Hawai‘i, Inc.; Landowner, John and Linda Hayama; and Contractor, HH 
Constructions, Inc. 

 
Minimum Components: 
The minimum fine component established by the Commission’s penalty policy is $250 minimum 
per violation.  The initial minimum components include the following: 

Component 1: Finding of violation = $250 per day/incident 
Component 2: Occurring in Water Management Area =  $250 per day/incident 
Component 3: Repeat Violation =  $250 per day/incident 

(A repeat violation is deemed to occur when the party has previously 
been found to be a violator by the Commission.  A repeat violation is 
tied to the party involved and is irrespective of the nature of the 
violation.) 

 
Applicability to violation: 
Component 1: $250 per day/incident 
Component 2: Not applicable 
Component 3: $250 per day/incident 

 
Staff is recommending that Component 1 be assessed on Landowner, John and Linda 
Hayama, and Contractor, HH Constructions, Inc., for a total of $250 per day/incident 
each. 
 
Staff is recommending that Component 1 and 3 be assessed on Applicant, Structural 
Hawai‘i, Inc., for a total of $500 per day/incident.  Structural Hawai‘i, Inc. was 
previously cited by the Commission for alteration of a stream channel without a permit 
on December 20, 2016. 

 
Gravity Component: 
Gravity factors can be considered in the recommendation of any fine or alternative penalty.  The 
gravity component can increase the minimum component up to a cap of $5,000 per violation and 
initiate daily fines for a continuing offense. 
 
Gravity factors include but are not limited to: 

G1 – Significant risk to the resource 
G2 – Actual damage or harm to resource 
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G3 – Multiple or repeat violations of the code or regulations 
G4 – Evidence that the violator should have known about the violation 
G5 – Refusal to correct the violation once noticed 
G6 – Failure to meet deadlines as set by the Commission or its staff 
 
Applicability to violation: 
Component G1: Not applicable 
Component G2: Applies to Applicant, Landowner and Contractor 
Component G3: Applies to Applicant 
Component G4: Applies to Applicant, Landowner and Contractor 
Component G5: Not applicable 
Component G6: Not applicable 
 
Staff is recommending that Gravity Components G2, G3, and G4 be assessed on the 
Applicant, Structural Hawai‘i, Inc., thus multiplying each of the Minimum Components 1 
and 3 ($250 per day/incident) by three (3) for each Gravity Component for a total of 
$1,500 per day/incident. 
 
Staff is recommending that Gravity Components G2 and G4 be assessed on the 
Landowner, John and Linda Hayama, thus multiplying Minimum Component 1 ($250 per 
day/incident) by two (2) for a total of $500 per day/incident. 
 
Staff is recommending that Gravity Components G2 and G4 be assessed on the 
Contractor, HH Constructions, Inc., thus multiplying Minimum Component 1 ($250 per 
day/incident) by two (2) for a total of $500 per day/incident. 

 
Mitigation Component: 
Mitigative factors can be considered in the recommendation of any fine or alternative penalty.  
The presence of one or more mitigative factors can reduce or eliminate the minimum penalty 
component fine or alternative penalty recommendation. 
 
Mitigative factors include but are not limited to: 

M1 – Insignificant impact on the resource 
M2 – Attempt to remedy the violation without notice 
M3 – Good faith effort to remedy violation once noticed 
M4 – Self reporting in a timely manner 
M5 – Diligent and speedy effort to remedy the violation once noticed 
[M6] – Emergency situations (not mentioned in the current penalty policy) 
 
Applicability to violation: 
Staff does not recommend any mitigative components 
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Duration Component: 
If one or more of the gravity components are met, a daily fine may be imposed.  The duration 
component has been difficult in its application by staff as specified in the penalty guideline 
because: 

1. It does not consider emergency situations 
2. It does not specify certain circumstances such as non-permit related violations of the 

Code (i.e., water use reporting, submission of completion reports for maintenance 
activities, etc.) 

3. It does not consider permit holder acknowledgement of conditions through formal 
signing of administrative permits (i.e., well construction & pump installation) 

4. It does not consider noticing aspects of violations, which allow opportunity for 
violator to remedy or show good faith effort in compliance 

5. Strict adherence to the duration has in the past resulted in overly large sanctions.  For 
example, repeat violation sanctions are both within the minimum penalty and gravity 
component calculations and start daily fines. 

 
The circumstances surrounding each type of violation vary but the penalty guideline has 
proved flexible enough to consider the shortfalls mentioned above.  Basically, when 
reasonable notice is given and the compliance is speedy and shows good faith, the policy 
has been to limit the duration exposure to fine to a single day minimum for many of the 
typical after-the-fact violations brought before the Commission. 

 
Applicability to violation: 
Staff recommends a one-day duration for each violation incident. 

 
Summary of Total Recommended Fines: 

1. Alteration of a stream channel without a permit by the Applicant, Structural Hawai‘i, 
Inc. 
 
Administrative Fee: $ 500 
Minimum Component: $ 500 per day/incident 
Gravity Component:  x 3 ($1,500 per day/incident) 
Mitigative Component: $ 0 
Duration Component:  26 days 
Total Fine: $ 39,500 

 
2. Alteration of a stream channel without a permit by the Landowner, John and Linda 

Hayama. 
 
Administrative Fee: $ 500 
Minimum Component: $ 250 per day/incident 
Gravity Component:  x 2 ($500 per day/incident) 
Mitigative Component: $ 0 
Duration Component:  26 days 
Total Fine: $ 13,500 
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3. Alteration of a stream channel without a permit by the Contractor, HH Constructions, 

Inc. 
 
Administrative Fee: $ 500 
Minimum Component: $ 250 per day/incident 
Gravity Component: $ 2,000 per day/incident 
Mitigative Component: $ 0 
Duration Component:  26 days 
Total Fine: $ 13,500 

 
Alternative Penalty Settlement: 
The penalty guideline allows that in lieu of the total monetary fines, the violator may be offered 
an alternative sanction.  Considerations that guide staff in offering such an alternative are: 
 

1. A minimum $500 fine in addition to the alternative offered. 
2. The alternative must not be something the violator was required to do anyway 

because of legal or other obligations. 
3. The alternative must result in new information, education, or other benefit to the 

water resources of the state. 
4. The alternative must be completed within a specified timeframe and failure to do so 

will result in reinstitution of total recommended fines. 
 
Staff is not recommending an alternative settlement. 

 
STAFF REVIEW 
 
HAR §13-169-52 sets out the general criteria for ruling on SCAP applications. 

(b) Based upon the findings of fact concerning an application for a stream channel alteration 
permit, the commission shall either approve in whole, approve in part, approve with 
modifications, or reject the application for a permit. 

(c) In reviewing an application for a permit, the commission shall cooperate with persons 
having direct interest in the channel alteration and be guided by the following general 
considerations: 

(1) Channel alterations that would adversely affect the quantity and quality of the stream 
water or the stream ecology should be minimized or not be allowed. 

 
Staff: Upon approval of the construction plans as proposed, the quantity of stream 

water is unchanged.  The Hawaii Department of Health is the lead agency 
regarding water quality (HRS §174C-66).  Stream ecology appears unchanged. 

 
(2) Where instream flow standards or interim instream flow standards have been 

established pursuant to subchapters 3 and 4, no permit shall be granted for any channel 
alteration which diminishes the quantity or quality of stream water below the minimum 
established to support identified instream uses, as expressed in the standards. 
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Staff: HRS §174C-71, requires the Commission to protect stream channels from 

alteration whenever practicable to provide for fishery, wildlife, recreational, 
aesthetic, scenic, and other beneficial instream uses.  The interim instream flow 
standard for Leeward O‘ahu is an unmeasured amount and the status quo of 
streamflow conditions on the effective date of this standard (December 10, 
1988), and as that flow may naturally vary throughout the year (HAR §13-169-
49).  The identified instream uses include fish habitat and streamflow 
contribution to the nearshore waters, among others.  The water quantity and 
quality appear unchanged. 

 
(3) The proposed channel alteration should not interfere substantially and materially with 

existing instream or non-instream uses or with channel alterations previously permitted.  
 

Staff: The construction plans do not appear to interfere substantially and materially 
with existing uses.  There are no previously permitted channel alterations in the 
adjacent areas of Mānoa Stream. 

 
RECOMMENDATION: 
 
That the Commission: 
 
1. Find that the Applicant, Structural Hawaii, Inc., the Landowner, John and Linda Hayama, 

and the Contractor, HH Constructions, Inc., collectively or individually as appropriate, 
authorized, oversaw, and/or conducted construction activities within the stream beginning on 
or about May 25, 2109 and violated HRS §174C-71 and HAR §13-169-50 by installing a 
retaining wall and altering a stream channel without a permit. 

 
2. Issue a written notice of violation to the Applicant, Structural Hawaii, Inc., pursuant to HRS 

§174C-15 and HAR §13-169-3; authorize imposing a fine of $39,500, due within 30 days of 
Commission action; issue a written warning that any future violations involving a stream 
channel alteration without the necessary permits shall be considered a repeat violation; and 
suspend any current, pending or future applications including the subject application until the 
fine is paid. 
 

3. Issue a written notice of violation to the Landowner, John and Linda Hayama, pursuant to 
HRS §174C-15 and HAR §13-169-3, authorize imposing a minimum fine of $13,500, due 
within 30 days of Commission action; issue a written warning that any future violations 
involving a stream channel alteration without the necessary permits shall be considered a 
repeat violation; and suspend any current, pending or future applications including the 
subject application until the fine is paid. 
 

4. Issue a written notice of violation to the Contractor, HH Constructions, Inc., pursuant to HRS 
§174C-15 and HAR §13-169-3, and authorize imposing a minimum fine of $13,500, due 
within 30 days of Commission action; issue a written warning that any future violations 
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Location: TMK: (1) 2-9-037:085 and Mānoa Stream. 

 
 

Mānoa Gardens 
Elderly Housing 

Mānoa Valley 
District Park 
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EXHIBIT 14 

Site photo 1: Looking upstream taken from Kahaloa Bridge (staff, May 2019). 

 
 
Site photo 2: Looking upstream taken from Kahaloa Bridge (staff, January 2020). 
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EXHIBIT 16 

STANDARD STREAM CHANNEL ALTERATION PERMIT AND 
STREAM DIVERSION WORKS PERMIT CONDITIONS 

(Revised May 15, 2018) 
 
1. The permit application and staff submittal approved by the Commission at its meeting on the above date shall be 

incorporated herein by reference. 

2. The project may require other agency approvals regarding wetlands, water quality, grading, stockpiling, 
endangered species, and floodways.  The permittee shall comply with all other applicable statutes, ordinances, 
and regulations of the Federal, State and county governments, including, but not limited to, instream flow 
standards. 

3. The permittee, his successors, assigns, officers, employees, contractors, agents, and representatives, shall 
indemnify, defend, and hold the State of Hawaii harmless from and against any claim or demand for loss, 
liability, or damage including claims for property damage, personal injury, or death arising out of any act or 
omission of the permittee or his successors, assigns, officers, employees, contractors, and agents under this 
permit or related to the granting of this permit. 

4. The permittee shall notify the Commission, by letter, of the actual dates of project initiation and completion.  
The permittee shall submit a set of as-built plans and photos in pdf format of the completed work to the 
Commission upon completion of this project.  This permit may be revoked if work is not started within six (6) 
months after the date of approval or if work is suspended or abandoned for six (6) months, unless otherwise 
specified.  The proposed work under this stream channel alteration permit shall be completed within two (2) 
years from the date of permit approval, unless otherwise specified.  The permit may be extended by the 
Commission upon showing of good cause and good-faith performance.  A request to extend the permit shall be 
submitted to the Commission no later than three (3) months prior to the date the permit expires.  If the 
commencement or completion date is not met, the Commission may revoke the permit after giving the permittee 
notice of the proposed action and an opportunity to be heard. 

5. Before proceeding with any work authorized by the Commission, the permittee shall submit one set of 
construction plans and specifications in PDF format to determine consistency with the conditions of the permit 
and the declarations set forth in the permit application. 

6. The permittee shall implement site-specific, construction Best Management Practices in consultation with the 
DOH Clean Water Branch and other agencies as applicable, that are designed, implemented, operated, and 
maintained by the permittee and its contractor to properly isolate and confine activities and to contain and 
prevent any potential pollutant(s) discharges from adversely impacting State waters per HRS Ch. 342D Water 
Pollution; HAR §11-54-1 through §11-54-8 Water Quality Standards; and HAR Ch. 11-55 Water Pollution 
Control, Appendix C.  

7. The permittee shall protect and preserve the natural character of the stream bank and stream bed to the greatest 
extent possible.  The permittee shall plant or cover lands denuded of vegetation as quickly as possible to prevent 
erosion and use native plant species common to riparian environments to improve the habitat quality of the 
stream environment. 

8. In the event that subsurface cultural remains such as artifacts, burials or deposits of shells or charcoal are 
encountered during excavation work, the permittee shall stop work in the area of the find and contact the 
Department’s Historic Preservation Division immediately.  Work may commence only after written concurrence 
by the State Historic Preservation Division. 
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EXHIBIT 17 

LEGAL AUTHORITIES 
 
Water as a Public Trust.  The four public trust purposes are:  

1. Maintenance of waters in their natural state;  
2. Domestic water use of the general public, particularly drinking water;  
3. The exercise of Native Hawaiian and traditional and customary rights, including 

appurtenant rights.  Waiahole, 94 Hawaii 97; 9 P.3d 409 (2000). 
4. Reservations of water for use on Hawaiian home lands.  Waiola O Molokai, Inc., 103 

Hawaii 401; 83 P.3d 664 (2004). 
 
Activities on undeveloped lands.  Public Access Shoreline Hawaii v. Hawaii County Planning 
Commission (PASH I).  79 Hawaii 246 (1993). 
 
HRS §174C-15 Penalties and common law remedies.  Provides for fines of up to $5,000 for 
violation of any provision of HRS §174C.  For a continuing offense, each day during which the 
offense is committed is a separate violation. 
 
HRS §174C-71 Protection of instream uses.  The commission shall establish and administer a 
statewide instream use protection program.  In carrying out this part, the commission shall 
cooperate with the United States government or any of its agencies, other state agencies, and the 
county governments and any of their agencies.  In the performance of its duties the commission 
shall: 

(3) Protect stream channels from alteration whenever practicable to provide for fishery, 
wildlife, recreational, aesthetic, scenic, and other beneficial instream uses;  
(A) The commission shall require persons to obtain a permit from the commission prior to 

undertaking a stream channel alteration; provided that routine streambed and 
drainageway maintenance activities and maintenance of existing facilities are exempt 
from obtaining a permit; 

(C) The commission shall establish guidelines for processing and considering 
applications for stream channel alterations consistent with section 174C-93; 

 
HAR §13-169-2 Definitions. 

“Channel alteration” means to obstruct, diminish, destroy, modify, or relocate a stream 
channel; to change the direction of flow of water in a stream channel; to place any material or 
structures in a stream channel; or to remove any material or structures from a stream channel. 
 “Stream channel” means a natural or artificial watercourse with a definite bed and banks 
which periodically or continuously contains flowing water. 
 
HAR §13-169-3 Penalties.  (a) Any person who violates any provision of this chapter or any 
permit condition or who fails to comply with any order of the commission may be subject to a 
fine imposed by the commission.  Such fine shall not exceed $5,000 per violation.  For a 
continuing offense, each day’s continuance is a separate violation.  
 
HAR §13-169-49 Interim instream flow standard for Leeward Oahu.  The Interim Instream Flow 
Standard for all streams on Leeward Oahu, as adopted by the commission on water resource 
management on October 19, 1988, shall be that amount of water flowing in each stream on the 
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effective date of this standard, and as that flow may naturally vary throughout the year and from 
year to year without further amounts of water being diverted offstream through new or expanded 
diversions, and under the stream conditions existing on the effective date of the standard. 
 
HAR §13-169-50 Permit required.  (a) Stream channels shall be protected from alteration 
whenever practicable to provide for fishery, wildlife, recreational, aesthetic, scenic, and other 
beneficial instream uses.  No stream channel shall be altered until an application for a permit to 
undertake the work has been filed and a permit is issued by the commission; provided that 
routine streambed and drainageway maintenance activities and maintenance of existing facilities 
are exempt from obtaining a permit. 
 
HAR §13-169-52 Criteria for ruling on application.  (a) The commission shall act upon an 
application within ninety calendar days after acceptance of the application. 

(b)  Based upon the findings of fact concerning an application for a stream channel alteration 
permit, the commission shall either approve in whole, approve in part, approve with 
modifications, or reject the application for a permit. 

(c)  In reviewing an application for a permit, the commission shall cooperate with persons 
having direct interest in the channel alteration and be guided by the following general 
considerations: 

(1) Channel alterations that would adversely affect the quantity and quality of the stream 
water or the stream ecology should be minimized or not be allowed. 

(2) Where instream flow standards or interim instream flow standards have been established 
pursuant to subchapters 3 and 4, no permit shall be granted for any channel alteration 
which diminishes the quantity or quality of stream water below the minimum established 
to support identified instream uses, as expressed in the standards. 

(3) The proposed channel alteration should not interfere substantially and materially with 
existing instream or non-instream uses or with channel alterations previously permitted.  

(c) Notwithstanding subparagraph (b) above, the commission may approve a permit pursuant 
to subparagraph (a) above in those situations where it is clear that the best interest of the public 
will be served, as determined by the commission. 
 
HAR §13-169-53 Term of permit.  (a) Every permit approved and issued by the commission 
shall be for a specified period, not to exceed two years, unless otherwise specified in the permit. 
 




