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STAFF SUBMITTAL 

 

for the meeting of the 

COMMISSION ON WATER RESOURCE MANAGEMENT 

 

October 20, 2020 

Honolulu, Hawai‘i 

 
Action on the Petitions Requesting a Contested Case Hearing Before the 

Commission on Water Resource Management Filed Separately by 
     1) John and Linda Hayama,  
     2) Structural Hawaii, Inc., and  
     3) HH Constructions, Inc. 

on Agenda Item B-1 of the March 17, 2020 Meeting (Request Imposing a Fine Against the 
Applicant - Structural Hawaii, Inc., Landowner - John and Linda Hayama, and Contractor - 

HH Constructions, Inc., for Altering a Stream Channel Without a Permit as  
Required in HRS §174C-71(3)(A) and HAR §13-169-50) For the Installation of a Gabion 

Retaining Wall, Hayama Residence, Mānoa Stream, Mānoa, Oʻahu, TMK: (1) 2-9-037:085; 
and 

Delegation of Authority to the Chairperson to Appoint a Hearings Officer 
 

PETITIONERS: ATTORNEY OR REPRESENTATIVE: 

John and Linda Hayama 

3148C East Mānoa Road 

Honolulu, HI  96822 

 

Structural Hawaii, Inc. 

1255 Kuala Street, 2nd Floor 

Pearl City, HI  96782 

 

HH Constructions Inc.1 

2175 Makanani Drive 

Honolulu, HI  96817 

Harvey J. Lung, Esq. and Andrew D. Chianese, Esq. 

700 Bishop Street, Suite 900 

Honolulu, HI  96813 

 

Paul R. Grable, Esq. 

841 Bishop Street, Suite 1800 

Honolulu, HI  96813 

 

Larry Lau 

94-1058 Paha Place, Apt. 3 

Waipahu, HI  96797 

 

                                                 
1 The March 17, 2020 CWRM submittal for item B-1 listed the entity as “HH Constructions, Inc.”, but the State DCCA 

Business Registration website has the legal registered name spelled as “HH Constructions Inc.” 
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SUMMARY OF REQUEST: 

 

This submittal recommends the Commission on Water Resource Management (Commission):   

1) grant a contested case hearing on the petitions for a contested case hearing filed by John and 

Linda Hayama, Structural Hawaii, Inc., and HH Constructions Inc., and 2) delegating authority 

to the Chairperson to appoint a hearings officer to conduct the contested hearing on the subject 

matter. 

 
BACKGROUND: 
 
On March 17, 2020, during a regularly scheduled monthly meeting, the Commission considered the 
submittal for Item B-1, requesting to impose a fine against the applicant Structural Hawaii, Inc., 
landowners John and Linda Hayama, and contractor HH Constructions Inc., for altering a stream 
channel without a permit, which is required in HRS §174C-71(3)(A) and HAR §13-169-50, and to 
approve the after-the-fact Stream Channel Alteration Permit (SCAP.5136.3) application for the 
installation of a gabion retaining wall at the Hayama’s Residence on Mānoa Stream, TMK (1) 2-9-
037:085.  The submittal is incorporated herein by reference and is available on the Commission 
website at: https://files.hawaii.gov/dlnr/cwrm/submittal/2020/sb20200317B1.pdf  
 
Following presentation of the staff submittal and discussion between the Commissioners and the 
parties, the Commission voted unanimously to approve the submittal as recommended.  The March 
recommendations were as follows: 
 

That the Commission: 

 

1. Find that the Applicant, Structural Hawaii, Inc.; the Landowner, John and Linda 

Hayama; and the Contractor, HH Constructions Inc., collectively or individually as 

appropriate, authorized, oversaw, and/or conducted construction activities within the 

stream beginning on or about May 25, 2109 and violated HRS §174C-71 and HAR 

§13-169-50 by installing a retaining wall and altering a stream channel without a 

permit. 

 

2. Issue a written notice of violation to the Applicant, Structural Hawaii, Inc., pursuant to 

HRS §174C-15 and HAR §13-169-3; authorize imposing a fine of $39,500, due within 

30 days of Commission action; issue a written warning that any future violations 

involving a stream channel alteration without the necessary permits shall be considered 

a repeat violation; and suspend any current, pending or future applications including the 

subject application until the fine is paid. 

 

3. Issue a written notice of violation to the Landowner, John and Linda Hayama, pursuant 

to HRS §174C-15 and HAR §13-169-3, authorize imposing a minimum fine of 

$13,500, due within 30 days of Commission action; issue a written warning that any 

future violations involving a stream channel alteration without the necessary permits 

shall be considered a repeat violation; and suspend any current, pending or future 

applications including the subject application until the fine is paid. 

 

https://files.hawaii.gov/dlnr/cwrm/submittal/2020/sb20200317B1.pdf
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4. Issue a written notice of violation to the Contractor, HH Constructions Inc., pursuant to 

HRS §174C-15 and HAR §13-169-3, and authorize imposing a minimum fine of 

$13,500, due within 30 days of Commission action; issue a written warning that any 

future violations involving a stream channel alteration without the necessary permits 

shall be considered a repeat violation; and suspend any current, pending or future 

applications including the subject application until the fine is paid. 

 

5. Approve the after-the-fact Stream Channel Alteration Permit (SCAP.5136.3) 

application for the installation of a retaining wall subject to the standard conditions 

(Exhibit 16); 
 
Following Commission action, each of the parties requested a contested case hearing on the fines 
levied against them. 
 
On March 25, 2020, the Commission received via email a Petition Requesting a Contested Case 
Hearing Before the Commission on Water Resource Management, filed by Larry Lau, for HH 
Constructions.[sic] Inc. (See Exhibit 1).   
 
On March 27, 2020, the Commission received via email a Petition Requesting a Contested Case 
Hearing Before the Commission on Water Resource Management, filed by Kathy Jenkins, Assistant 
to Paul R. Grable, Esq., for Structural Hawaii, Inc. (See Exhibit 2); and a Petition Requesting a 
Contested Case Hearing Before the Commission on Water Resource Management, filed by Andrew 
D. Chianese, Esq., for John and Linda Hayama (See Exhibit 3). 
 
DISCUSSION: 
 
A written petition for a contested case must be filed – or mailed and postmarked - not later than ten 
days after the close of the regular commission meeting.  See Hawaii Administrative Rules (HAR) 
§13-167-52 (“Request for hearing”) subsection (a).  Each of the parties’ petitions were timely filed. 
 
A contested case is defined by HRS §91-1 as “a proceeding in which the legal rights, duties, or 
privileges of specific parties are required by law to be determined after an opportunity for agency 
hearing.”  An “agency hearing” is defined by §91-1 as “such hearing held by an agency 
immediately prior to a judicial review of a contested case as provided in section 91-14.” 
 
HAR §13-167-52(a) provides, inter alia, that a “hearing on a contested matter may be requested by 

the commission on its own motion or upon written petition by any government agency or interested 

person.” This proceeding, by its very nature, is a legally contested mater in which due process must 

be provided.  HAR §13-167-54 (“Parties”) states at paragraph (a)(1) that “[t]he petitioner shall be a 

party.” 

 

HAR §13-167-54(a)(1) provides that the petitioner shall be admitted as a party in the contested 

case hearing where a matter involving permits in the context of an enforcement invokes HRS 

chapter 91, thus John and Linda Hayama’s timely petition for a contested case hearing should be 

granted; Structural Hawaii, Inc.’s timely petition for a contested case hearing should be granted; 

and HH Constructions Inc’s timely petition for a contested case hearing should be granted. 



Staff Submittal October 20, 2020 

Contested Case Petition on Installation of Gabion Retaining Wall, Hayama Residence 

 

 

4 

 

 

As Hawaii case law suggests, when a request for a contested case is made and the requester is 

clearly entitled to a contested case, the Commission is not authorized to act upon a pending matter 

until the contested case hearing is granted [and] occurs.   Mauna Kea Anaina Hou v. Board of Land 

and Natural Resources, 136 Hawaiʻi 376, 399, 363 P.3d 224, 247 (2015). 
 

Appointment of a Hearings Officer: 

 

The Commission may conduct the hearing itself or appoint a Hearings Officer or master to hear 

and reach a preliminary decision.  HRS §174C-11 and HAR §13-167-56(d).  In the past, to be 

efficient and expeditious in conducting various proceedings, the Commission has delegated 

authority to the Chairperson to appoint a Hearings Officer. 

 
RECOMMENDATIONS 
 
Staff recommends that the Commission: 
 

1. Consolidate and grant the contested case petitions of John and Linda Hayama, Structural 
Hawaii, Inc., and HH Constructions Inc. 

 
2. Delegate authority to the Chairperson to appoint a hearings officer to conduct the contested 

case hearing. 
 

Respectfully submitted, 

 

 

 

M. KALEO MANUEL 

Deputy Director 

 

Exhibit 1 Petition for a Contested Case Hearing before the Commission on Water Resource 

Management, filed by filed by Larry Lau, for HH Constructions. Inc. 

 

Exhibit 2 Petition for a Contested Case Hearing before the Commission on Water Resource 

Management, filed by Kathy Jenkins, Assistant to Paul R. Grable, Esq., for 

Structural Hawaii, Inc. 

 

Exhibit 3 Petition for a Contested Case Hearing before the Commission on Water Resource 

Management, filed by Andrew D. Chianese, Esq., for John and Linda Hayama 

 

APPROVED FOR SUBMITTAL: 

 

 

 

SUZANNE D. CASE 
Chairperson 

https://stateofhawaii.na1.echosign.com/verifier?tx=CBJCHBCAABAA_XX341oZwNwxPurpG-HtPT8JFR148rEr
https://stateofhawaii.na1.echosign.com/verifier?tx=CBJCHBCAABAA_XX341oZwNwxPurpG-HtPT8JFR148rEr
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