STATE OF HAWAI e

\ DEPARTMENT OF LAND AND NATURAL RESOURCES RECEINED
; COMMISSION ON WATER RESOURCE MANAGEMENT COMMISSIONON WATER
APPLICATION FOR SURFACE WATER USE PERMIT RESOURCE MANAGEMENT
FOR EXISTING USE IN THE NA WAI EHA, MAUI, SURFACE
WATER MANAGEMENT AREAS %009 APR 23| PM 4: 06
FORM SWUPA-E (NA WAI EHA, MAUD
For detailed instructions on fiiing out thls application, refer {0 the attached Instructions. Event {D: 7 SWUP No, {0

APPLICANT INFORMATION: Note: In accordanca with §174C-51(1B), HRS, i the event a lasses, licenses, developer, or any other
person with a terminable interest or esiate in the fand, which Is the water source of the parmitted waler, applias for & water parmd, the landowner shall

also be slated a3 a joint appiicant for the waler permif.
AppIars Contact

1. APPLICANT'S NAME 2. SOU-ECE LANDOWNER'S NAME Source Landowner s Contact
Theodore & Zelie Harders FAM ZELIE HARDERS AVERY CHUMBLEY
LTD PTNSHP; Edmund H.
L Rooa \laldemorErank Daoace
Appiicant’s Maiting Address. or Frincipal Place of Businasa Source Lendowner's Maling Addrass. of Principal Plece of Business
1415 KILOH1 ST 363 W. WAIKO RD.
[WAILUKU H1 96793 WAILUKU, HI 96793
Applicant's Phooe Applicant’s Fax Applicant's E-mell Sonnce Landowner's Phone Sourcs Landowner's Fax Source Landownar's E-mel

EXISTING SOURCE INFORMATION

The following must ba attached bafore this appilcation Is accepled as compiete:

» Portion of 7.5-Minute Serias USGS topographic map (scale 1:24,000] 1abeled with stream and diversion locations and quad map name.

» Property Tax Map Key (TMK), showing stream or diversion location, and location of water use referenced 1o eslablished property boundaries,
» Photograph(s} of the surface water diversion works and end use

3. SURFACE WATER HYDROLOGIC UNIT AND CODE: [DWaihee/6022 (T Waiehw6023 ([Jiao/6024 (X Walkapu/6001

4a. TMK OF STREAMDIVERSIONLOCATION: __ 3 -5 - 004 : QI8
Zone Sector Plat Parcel
4b. TMK OF DITCH DIVERSION LOCATION: 3 -5 - 004 : 028

i

5. STREAM DIVERSION: How Is water diverted from the stream to your property? Check all thal apply.
B Pipe O Pump B Ditchieuwai & Other Describe: SEE ATTACHMENT
Is lhe diverted water relumed to the stream or ditch? [J Yes. B No. If yes, how much water Is retumed?

6. FLOW MEASUREMENT INFORMATION:
Does the stream diversion have a flowmeler with totalizer or other device lo maasure divened amounis?
[ Yes. Enter the instaliation date:
Describe the device and enlar measured amounis in Tebla t.
No. Explain how you ere measuring flow to justify amounts shown In Table 1 in the space below
SEE ATTACHMENT

EXISTING USER INFORMATION

7. APPURTENANT RIGHT: Do you claim an eppurtenant right for your water use? B Yes [0 No
If yes, has the appurtenant right baen estabiished by the courts or lhe Commission? [ Yes No

8. END USER INFORMATION: Are you an end user on an existing water system? B Yes JNo
If yes, who is the oparator of the walar system? No "operator”

9. REGISTRATION AND DECLARATION OF WATER USE: Do you have a Registration and Declaration of Water Usa with the Commission?
B Yes. List the file reference name(s): ROGERS FARM
0 No

10. STREAM DIVERSION WORKS PERMIT (SDWF):
Have you aver been issued a SDWF by the Commission?
[J Yes. Lis! the permit number(s):
B No

NOTE: Signing below indicatas that the signatories understend and effirm that the information provided on this application Is accurate and true 1o the
best of thair knowledge. Furthermore, the signatories understand thai: 1) if necessary, further information may be required before the application is
considered compiete; 2) if a water use permit is granted by the Commission, this parmit witl be subject, but not limited, to any existing legal uses,
changes in sustainabie yields and instream flow standards, Hawaiian Home Lands uses, and any other conditions imposed by the Commisslon, and

3} 1ha applicant Is responstble for paying the required public notlce faes lated whh this applicallon.
11. APPLICANT t2. SOURCE LANDOWNER
Signaté Signature
ZELIE HARDERS flq o9
Print Date Print Dale

FORM SWUPA-E 5127108 Page tof 8

[FILE D SNUP. 2240,
DOC ID: 3245/




SURFACE WATER USE PERMIT APPLICATION
EXISTING USE (NA WAI EHA, MAUI)

TABLE 1; 12-MONTH AVERAGE DAILY USE
Measured or Calculated Use of Water at the Source or End Use
As of the Effective Date of Designation, Aprll 30, 2008

AVERAGE DAILY USE FOR Chack o0e Hem per,hox OTHER
kel [N GALLONS PER PAY (6PD) | METERED | EsTIMATED | ASTMEBUT | inacTIvE TR
May 2007 20,680 O X d O
June 2007 20,680 a X O ]
July 2007 20,680 O X O O
August 2007 20,680 O K O O
September 2007 20,680 O = O ]
Ocober 2007 20,680 O X a O
November 2007 20,680 [:l E |:| D
December 2007 20,680 | = O ]
January 2008 20,680 0 X O a
February 2008 20680 O X Od O
March 2008 20,680 O X O O
April 2008 20,680 O X O |
Al PR = TN 243460 GFD
e I

FORM SWUPA-E 572708 Page 2 of 8



SURFACE WATER USE PERMIT APPLICATION
EXISTING USE (NA WAI EHA, MAUI)

TABLE 2: LAND USE CONSISTENCY/EFFICIENCY
(Attach additional copies of Table 2 if necessary)

LAND USE CONSISTENCY EFFICIENCY OF USE
Y. PURPOSE! | Z, USE THK 3. STATE 4. COUP 3, COUNTY %, SHAP T. % SUB- D.UNTBOR | 10, APFLICANT'S JUSTIFICATION FOR REGUEETED GUANTITY OF USE FOR ITEM 7.
WATER USE ATTACH THE FOLLOWING: LAND USE REQ'D ZONING CODE REQD REQUESTED METERED? | NET H spplicable. atach sheats i0 show how this number wes calculaied.
CATEGORY *  Proparty Lax map, showing use location in reference to DISTRICT Ender sither. Enter sithar QUANTITY OF {Yas o No} ACREAGE For wrigation uses, fill in Table 3.
snlabiahed propety Yaz and Date Yeou and Date USE Gallons
* Photograph of the srea of use spproved, or approved, or par Day ([GPD)
Yas and nol Yo ancd not
wequired, o acquired, o
No No
Uses that require potable (drinking) water
T Sachr Pl Parosl
Tonw Bacw Pl Parcal
Inea Bacier Pl Puresl
Zona Sachw Pl Purosl
TOTAL POTABLE USE | NVA GPD
Uses that do not require potable waler
3 - s - D04 028
JAGRON URB NO AG NO 17,500 NO 1.0 acres SEE ATTACHMENT
Zana Saon ] Pursal
3 - 5 - 004 028
jpom URB NO AG NO 3,180 NO 1.06 acres SEE ATTACHMENT
Zone Sott L] Purend
Zonr Sotier L] Parcel
2ame Bacher at Parcel
TOTAL NON-POTABLE USE || 20,680 GPD
TOTAL USE REQUESTED (Sum of Total Polable Use and Total Non-Potable Use above) = || 20,680 GPD

N/A

If totai use requested is not equal to the total monthly average in Table 1, please explain.

NiA

In accordance with § t74C-51(5), piease explain if there are any limitations {legal, contractual, etc.) on the use(s) of water described above.

FORM SWUPA-E 5/2708 Page3of8



SURFACE WATER USE PERMIT APPLICATION
EXISTING USE (NA WAI EHA, MAUI}

TABLE 3: IRRIGATION INFORMATION

List all crops as separate line items and include landscape and goif course irrigation, grown in the 12 months prior to April 30, 2008. Aftach additional copies of Table 3 if necessary.

_— o -
1. USE TAX MAP KEY (TMK) 2 CROP 3. TOTAL ACREAGE 4. NET IRRIGATED 8. BEGIN ROWTH 8. END GROWTH 7. IRRIGATION SYSTEM | 8. IRRIGATION
Altach map outlining srea end photo. ACREAGE PERIOD {Month) PERIOD (Month) (Refer i2 Instructions.) PRACTICE

{Refer 1o instructions.)
3 - 5 - 004 028 TRICKLE, DRIP;
Plant nursery 11.247 1.0 YEAR ROUND YEAR ROUND MULTIPLE SPRINKLERS; | FIELD CAPACITY
3 - 5 - 004 023 TRICKLE, DRIP AND
Diversified agriculture 11.247 t.06 YEAR ROUND YEAR ROUND SPRAY: HAND WATER FIELD CAPACITY
Zome Secr Plat Parosl WITH GARDEN HOSE
Zem Seet ™ Perest
o Beckes Plat Paresl
Zone Sctar o P
Zone Sacher Mot Porcel
Zare Bacter L] Parosl
Zone Sucier L] Porcnd
Zene Bacter Pl Puroal
Zand Bactar L Paros)

FORM SWUPA-E 572708 Pagedofs



SURFACE WATER USE PERMIT APPLICATION

EXISTING USE {NA WAI EHA, MAUI)
TABLE 4: ALTERNATIVES ANALYSIS

Potable Alternatives Non-Potable Alternatives
Altach additional sheats if necessary. Aftach additional sheets if necessary.
Municipal sources N/A SEE ATTACHMENT
Wastewaler reuse NiA SEE ATTACHMENT
Ditch system NIA SEE ATTACHMENT
Desalinization NiA SEE ATTACHMENT
Ground water N/A SEE ATTACHMENT
Other (specify) N/A NIA
PUBLIC INTEREST

§174C-2(c) states that: The state water code shall be liberally interpreted to obtain maximum beneficial use of the waters of the State for purposes such as domestic uses, aguaculture
uses, irrigation and ether agricultural uses. power development, and commercial and industrial uses. However, adequate provision shall be made for the protection of traditional and
customary Hawaiian rights. the protection and procreation of fish and wildlife, the maintenance of proper ecological balance and scenic beauty, and the preservation and enhancement of
waters of the State for municipal uses, public recreation, public water supplv, agriculture, and navigation. Such objectives are declared to be in the public interest.

Explain below how the uses in your application are consistent with the public interest as described above. Attach additional sheets if necessary.

SEE ATTACHMENT

FORM SWUPA-E 5/27/0B Page 5cf B



SURFACE WATER USE PERMIT APPLICATION
EXISTING USE (NA WAI EHA, MAUI)

INSTRUCTIONS FOR FILLING OUT FORM SWUPA-E

This application form is to be used for actual existiug uses as of the effective date of designation, April 30, 2008, for the Na Wai Eha Surface Water
Management Areas. Based on the State Water Code, Section 174C, Part 1V Regulation of Water Use, a completed application must be filed with the
Comunission on Water Resource Management (CWRM) no later than April 30, 2009, to qualify as an existing use. Failure to meet the filing
deadline may cause your application 1o be considered a new use and require you to file an Application for Surface Water Use Permit for New Use,

If you are applying for a new surface water use, which are proposed uses after the date of designation, please use the Application for Surface Water
Use Permit for New Use, Form SWUPA-N,

Information about surface water management areas and the eurrent application forms are available at our website: htip:/www. hawaii.gov/dinr/ewrm/;
by contacting the Stream Protection and Management Branch at 587-0234; or sending an email wo: dinr.cwrmi@hawaii gov,

REQUIREMENTS FOR A COMPLETE APPLICATION Information must be legible, Therefore, please type or clearly print all information in ink.

Fill in the most recent application form.

Fill in every line on the application.

Enclose a check for the non-refundable filing fee of $25 payable to: Department of Land and Natural Resources,

Pay for the cost of publishing any required public notices related to your application.

Mark the source and end use locations on the appropriate USGS quad map and TMK map and arach to your applieation.

Attach photos showing your existing diversion, measuring device (if applicable) and end use arcas.

Sign the application form. Both the applicant and the landowner of the source must sign the applieation form.

Submit one original and I5 eoples of the application form; one original and |5 eopies of the attachments (instruetions, maps, photos and
any additional attachments) and filing fee to: Commission on Water Resource Management, P.O. Box 621, Honolulu, H! 96809,

FmmoAange

The applicant must establish that the existing use of water is a reasonable and beneficial use. Aeeording 1o §174C-3 of the State Water Code:
“Reasonable-beneficial use” means the use of water in such a quantity os is necessary for economic and efficient utilization, for a purpose, and ina
manner which is both reasanable and consistent with the state and county land use plans and the public interest.

Furthermore, publie interest is described in §174C-2(e) of the State Water Code which states that: (tfhe siate water code shall be liberolly interpreted to
obiain maximum beneficial use of the waters of the State for purposes such as domestic uses, aquacuiture uses, irrigation and ather agricwhural uses,
powver development, and cammercial and industrial uses. Hawever, adequcate provision shall be made far the protection of troditional and customary
Hawatian rights, the protection and procreation of fish and wildlife, the maintenance af proper ecolosical balance and scenic beauty, and the
preservarion and enhancement af waters of the Siate for municipal nses, public recreation, public water supply, agricnlture, and navigation. Such
olyjectives are declared to be in the public interest,

LINEBY LINE INSTRUCTIONS FOR COMPLETING THE APPLICATION FORM
APPLICANT INFORMATION

I.  APPLICANT'S NAME: Fill in the information for the applicant. This should be the entity that will be responsible for all conditions of the
water use pennit,

2. SOURCE LANDOWNER’S NAME: Fill in the information for the landowner of the property where the existing surface water diversion works
is located. Note: in aceordance with §174C-51{1)(B), In the event a lessee, licansaes, doveloper, or any other person with a terminable interest or
estata in the land, which is the waler source of the permilted water, applies for a water permit, the landowner shall also be stated as a joint
applicant for the water permit.

EXISTING SOURCE INFORMATION

3. SURFACE WATER HYDROLOGIC UNIT AND CODE: Check the appropriate box for the hydrologic unit natne and hydrologie code where
the source is located. The “source”™ is the stream, ditch, or conduit from which water is diverted to the user. For information on hydrologic unit
names and unit codes please refer to the Siwrface-Water Hydrolagic Unit: A Management Tool for Instreom Flow Siandards report available on
the CWRM website at: hiwp:/fwww.hawaii.govidinr/ewm/, or contact CWRM staff at (308) 587-0234, You may also contact CWRM toll-free
from Maui at: 984-2400, ext. 70234,

4a. TMK OF STREAM DIVERSION LOCATION: Fill in the current Tax Map Key (TMK) number of the parcel where the streain diversion is
lacated if applicable. To find owt your TMK number, call Maui County Real Property Tax Division at: (808} 270-7297, or check onling at:
www.Inauipropertytax.com/

4b. TMK OF DITCH DIVERSION LOCATION: Fill in the current Tax Map Key (TMK) number of the parce! where the diteh diversion is located,
if applicable.

5. STREAM DIVERSION: How is water diverted from the stream to your property? Check the appropriate box{es), Is the diverted water
resuned to the stream or ditch? Check »Yes™ or *No.™ IF yes, enter the amount of water retumned.

6. FLOW MEASUREMENT INFORMATION: Check *Yes™ or "No™. If you have a working flowmeter with a totalizer, answer “Yes” to this
question, and fill in the date thet the flowmeter was installed and any nther information you may have (manufacturer, senal number, etc.). A
totalizer directly measures the total use for the source (similar to a car’s odometer). Otherwise, answer “No™ and explaiit how stream diversion
is measured or estimated to justify armounts requested in Table |

EXISTING USER INFORMATION

7. APPURTENANT RIGHT: An appurtenant water night is a legally recognized right to a specific amount of surfaee freshwater — usually from a
stream = on the specifie property that has that right. This right traces back 1o the first time the land was converted o fee simple title; ie., the
Great Mahele and the issuance of either a Land Commission Award or Royal Pateat. The quantity of watet undet the appurtenant night is the
amount that was being used on the land shortly before or at the time of the Mahele.

Do you elaim an appurtenant right for your water use? Check "Yes™ or "No.”
If yes, has your appurtenant right been established by the courts or the Commission? Check “Yes™ or "No.”

8. END USER INFORMATION: Are you an end user on an existing water system? Check “Yes” or "No”. If yes, please list the name of the
waler systetn operator.

9. REGISTRATION AND DECLARATION OF WATER USE: Do you have a Registration and Declaration of Water Usc from the Commission?
Check *Yes” o1 “"No™. If yes, please list the name of the registrant(s).

10. STREAM DIVERSION WORKS PERMIT (SDWP): Havc you ever been issued a SDWP by the Commission? If yes, please list the permit
number(s). Otherwise, cheek *No.”

Il. APPLICANT: Please sign and print your name. and date your application.

12. LANDOWNER: Please sign and print your name, and date your application. The landowner shall be the joint applicant in the event the
applicant is a lessee, licensee, developer, or any other person with a tenninable iiterest or estate in dte land which is the water source of the
permitted water. §174C-51(1XB)

FORM SWUPA-E 5/27/08 Page6of8



SURFACE WATER USE PERMIT APPLICATION
EXISTING USE (NA WAI EHA, MAUI)

TABLE 1: 12-MONTH AVERAGE DAILY USE - Measured ot calcnlated nse of water at the source or end nse at of the effectlve date of
designatlon, April 30, 2608.

Please fill out Table 1 to calculate your existing use as of the effective date of the designation, April 30, 2008, of the Na Wai Eha Surface Water
Management Areas. The effective date of designation is the date of the publication of the publi¢ notice of the Commission designation action. The
qualifying dates have been filled in for this application. Fill in as completely as possible.

The I2-montb average is the average daily use® of 12 months of consecytivg use® from the Jast month® of the period.

a. Average daily use. This is the average daily use for one month in gallons per day (GPD). To ealeulate this average, take the total use (in
gallons) for the month, and divide this amount by the number of days in the month.

b. 12 months of copsecutive use. To ealeulate the average monthly withdrawal for 12 consecutive months of use, add the average daily use for
all 12 months and divide that amount by 12.

¢ Lastmonth The last month of the period is the effective date of designation, April 30, 2008.

Check only gpg of the following boxes per row in Table 1:

Metered — data is based on an operational meter with a wotalizer.

Estimated — data is based on some indirect measurement technique (¢.g. measured flow rate multiplied by time of operation).
Active but unknown — source is active, but there is no means to measure or estimate Flow eoming from source.

Inactive = source was ot pumped or diverted for the month.

Other - describe how water use was measured or calculated in this box.

TABLE 2: LAND USE CONSISTENCY/EFFICIENCY

1. PURPOSE / WATER USE CATEGORY: Choose one of the following purpose or category eodes listed below for cach row in Table 2.
There may be several purpose/categories on a single TMK, and each purpose or eategory must be listed in a separate row. Attach additional
¢copies if necessary.

AGRICULTURE
AGRAQ Aquatie Plants & Animals
AGRCP Crops & Processing
AGRLI Livestock & Processing, and Pasture
AGRON Omamental & Nursery Plants
AGROTH Other
DOMESTIC
DoOM Single & Multi Low-Rise & High-Rise Household
DOMN Domestic {Nonresidential)
DOMNCB Commercial Businasses
DOMNRI Religious Institulions
DOMNHOS Hospitals
DOMNHOT Hotets
DOMNOB Office buildings
DOMNOTH Domestic Non-Residential — Other
DOMNSC Schaools
INDUSTRIAL
INDEL Geothermal, Thermoelectrie Cooling, Power Davelopment
INDFP Fire Protection
INDMI Mining, Dust Control
INDOTH Industrial = Other
IRRIGATION
IRRGC Golf Course
IRRHM Habltat Maintenance
IRRHOT Hote!
IRRLA Landscape/Waler Features
IRROTH Other
IRRPA Parks
IRRSC Schools
MILITARY
MIL Military
MUNICIPAL
MUNCO County
MUNPR Privately owned and operated bul defined as a public system by the Department of Health
MUNST State

2. USE TMK: The Tax Map Key number of the parcel over whieh the water is applied. There should only be one parcel for each line. Also,

attach a TMK map(s) for the lots showing the boundaries of irrigated aereage. ¢tc.. as wcll as a pliotograph of the area of use.

STATE LAND USE DISTRICT: To find out the current Land Use District, contaet the Land Use Cominission at 587-3822,

4. CDUP REQUIRED: If a Conservation District Use Perinit (CDUP) is required, enter either: “Yes™ and the date the CDUP was approved if you
have a CDUP applieable to this project; or “Yes” and "“not acquired” in this box. If a CDUP is not required, enter "N” for no in this box. To
check if your parcel is in the Conservation District, contact the Land Use Commission at 587-3822. 1 your parcel is in a Conservation Distriet,
contaet the Department of Land and Natural Resources Offiee of Conservation and Coastal Lands at 587-0328 o find out if a CDUP is required.

5. COUNTY ZONING CODE: To find out the Zoning Code for your property, call Maui County Planning Department at 270-6279,
or 270-7253

6. SMAP REQUIRED: If a Special Management Arca Permit (SMAPY) is required for this project, enter either: “Y” and the date SMAP was
approved; or “Y" and "rot aequired” in this box. If a SMAP is not required, enter “N™ for no in this box. To find out if your property is ina
Special Management Area and requires an SMAP, call Maui County Planning Depariment at 270-8205,

7. QUANTITY OF USE: Enter the quantity of use in gallons per day (GPD). Justification for the quantities requested may depend on your
answers to items 3 and 9, and you should describe the justification in item 10.

8. SUBMETERED? (Y/N): If the specifie use is submetered, enter Y™ for ves here. If it is not submetered, enter "N™ for no. Submetering is
specific to cach line item.

9. UNITS OR ACREAGE: This is the value and category as the basis for calculating the duty. “Duty” is the amount of water used or requested
for 8 “unit” over a specific time period. e.g. gallons per acre per day, or gallonsfaere/day. “Unit” ean mean dwelling units, or number of people,
or animals. Examples to fill in for this eategory are: 400 dwelling units. 500 people, 3.74 aeres.

10. APPLICANT’S JUSTIFICATION FOR REQUESTED QUANTITY OF USE FOR ITEM 7: Explain how you are justifying the amount you
are requesting. Awach additional sheets if necessary.

=

FORM SWUPA-E 5/27/08 Page7of8



SURFACE WATER USE PERMIT APPLICATION

EXISTING USE (NA WAI EHA, MAUI)
TABLE 3: IRRIGATION INFORMATION

If you have grown crops in the year prior to the date of designation, please list all the erops (including landscape and golf course irrigation) that you
have grown. Enter a single erop and single TMK per line. If you have multiple crops, list them all as separate line items. Attach additional copies of
Table 3 if necessary.

USE TAX MAP KEY (TMK): Enter the parcel number where the crop is being grown. Araeh a map outlining irrigated area(s) and photos.
CROF: Enter the crop type.

TOTAL ACREAGE: Enter the total acreage of the parcel listed

NET IRRIGATED ACREAGE: Enter the acreage for the specifie crop prown.

BEGIN GROWTH PERIOD (MONTH): This is the manth of the start of the growth cycle. For perenniel erops, list the 1 2™ month prior to the
date of designation.

END GROWTH PERIOD (MONTH): This is the month of the end of the growth cycle. For perennial crops, list the month of the date of
designation.

7. IRRIGATION SYSTEM: Enter ane of the following:

bl 52 E L

=

TRICKLE, DRIP

TRICKLE, SPRAY

MULTIPLE SPRINKLERS
SPRINKLER, CONTAINER NURSERY
SPRINKLER, LARGE GUNS
SEEPAGE, SUBIRRIGATION
CROWN FLOOD

FLOOD (TARQ)

OTHER - Please describe.

8. IRRIGATION PRACTICE: Enter one of the following:

IRRIGATE TO FIELD CAPACITY

APPLY A FIXED DEPTH PER IRRIGATION
DEFICIT IRRIGATION

OTHER - Please describe.

TABLE 4: ALTERNATIVES ANALYSIS

Please address every altemative listed in Table 4 and whether or not they are available, for both potable and non-potable needs. Other alternatives on
the last line may include stormwater reclamation, rainwater catchment, gtc.

Surface water is defined in § 174C-3 as both comiined surfoce water - that is, water upon the surface of the earth in bounds created naturally or
ortificially inciuding, but not limited 1o, streams, ather watercourses, lokes, reservairs, and coastol waters subjeci to state jurisdiction - ond diffused
surfoce water - thot is, woter occurring upon the surface of the ground ather than in contoined waterbodies. Water from notural springs is surface water
when it exits from the spring onto the earth’s sirfoce.

PUBLIC INTEREST

Explain how the uses in your application are eonsistent with the public interest as described in §174C-2(c): (Hhe stote water code shall be liberafly
interpreted to abioin mavimum beneficial use of the waters of the State for purposes siich as domestic uses, aquaculture nses, irrigotion and ather
agricultural uses, pawer development, and cammercial ond industriof uses. However, odequate provision shall be made for the protection of traditional
and eustomary Hawaiian rights, the protection and procreation of fish and wildlife, the mointenance of proper ecologicol balance and scenic beauty, and
the preservotion ond enhoncement of waters of the Stote for mumicipal uses, public recrection, public water supply, agriculture, and navigotion. Such
abfectives are declared 1o be in the public interest.

FORM SWUPA-E 5/27/08 Page8of 8



THEODORE AND ZELIE HARDERS FAM LTD PTNSHP; EDMUND H. ROGERS;
WALDEMAR FRANK ROGERS

TMK #: 3-5-004-028

WATER USE PERMIT APPLICATION - EXISTING USE

PAGE 1 0of 17

ATTACHMENT
Summary:

Appended hereto as Exhibit 1 are copies of Méhele documents establishing that our land
was in kalo at the time of the Mahele. Exhibit 2 is a copy of the 7.5 minute-series USGS
topographic map with Waikapii stream and the Waikd Road diversion labeled. Exhibit3 isa
TMK map showing the location of the property as well as a close-up of the property depicting
our ‘auwai diversion and end uses. Exhibit 4 contains copies of photographs of our “auwai
diversion and end uses.

Box 2: Source Landowner

Not applicable pursuant to HRS § 174C-51(1)(B), because the applicants do not have a
terminable interest in the land that is the source of the permitted water. According to the Water
Commission’s records, which have not been verified, Avery Chumbley claims to be the source
landowner.

Supplemental Information for Box 5:

1 use water from the North Waikapi kuleana ‘auwai that runs along Waikd Road. Water
is diverted into the “auwai from the stream through a traditional po’owai (intake made with
stones) near Ione Shimizu’s house (see attached USGS topo map). The water continues makai in
pipes and ditches until it passes our property, where a commercial plant nursery currently
operating on part of our property siphons, via a large plastic pipe, most of the water it uses out of
a holding pond that is also located on our property. See Exhibit 4. Additionally, the water that is
used to irrigate our dryland kalo as well as a small garden, both of which are non-commercial
uses, is taken out of the same holding pond. While the plant nursery uses a variety of sprinklers,
including big guns, to water its crops, our non-commercial garden is watered both by small
sprinklers and by hand, via garden hoses. Water that we do not use continues flowing through
the North Waikapil “auwai to other users and finally back to the stream.

Supplemental Information for Box 6:
See explanation for Table 2 Box 10, below.
Supplemental Information for Box 7:

Our property has appurtenant rights because it was in kalo cultivation at the time of the
Mihele of 1848. Attached hereto as Exhibit 4 are true and correct copies of Mahele records for
as documented in Land Commission Award 460, Royal Patent No. 7237, including testimony
indicating the land was in kalo. We have no evidence, indication, or any other reason to believe
that our appurtenant rights have been extinguished. This application should be granted pursuant
to HRS § 174C-63.



THEODORE AND ZELIE HARDERS FAM LTD PTNSHP; EDMUND H. ROGERS;
WALDEMAR FRANK ROGERS

TMK #: 3-5-004-028

WATER USE PERMIT APPLICATION — EXISTING USE

PAGE 2 of 17

Addendum, Table 2, Box 3 through 3:

This application seeks to continue our existing use of water on land zoned for agriculture.
Domestic gardening of native and non-native crops such as dryland kalo, uiu (breadfruit), ti
leaves, awa, mango trees, star-fruit, oranges, lemons, avocado, herbs, flowers, as well as other
fruits and vegetables, which we consume for subsistence purposes, is consistent with state and
county general plans and land use designations. Additionally, this use is consistent with county
land use plans and general policies.

We also have a commercial plant nursery on part of the property that is operated by a
member of our extended “ohana. The nursery cultivates a variety of native plants including ti
leaf, loulu (a native palm tree) and other varieties of palms, as well as coconut trees. It also
cultivates a wide variety of flowers including plumeria, hibiscus, and bougainvillea.

These uses are consistent with state and county general plans and land use designations,
as well as county land use plans and general policies.

Addendum, Table 2, Box 10:

First, I estimated the water use for the commercial plant nursery by multiplying the total
acreage of the plant nursery on April 30, 2008 (7 acres) by 2,500, the amount of water |
understand the Water Commission applied for diversified agriculture in the Waighole case.
Based on that calculation, 1 estimate that our existing water use for the nursery totaled
approximately 17,500 gallons per day.

Second, | estimated our existing domestic water use, including our use of water to irrigate
our (non-commercial) garden and dryland kalo, by multiplying the 2002 State of Hawai'i Water
System Standard for Maui County of 3000 gallons per acre by the total acreage in cultivation
(1.06 acres) for these two uses, for a total of 3,180 gallons per day.

Based on these calculations, 1 estimate that our existing use for this property is
approximately 20,680 gallons per day.

Addendum, Table 4: alternatives analysis:

Because our land has an appurtenant right to stream water, which is in the nature of an
easement that was conveyed with the land at the time of the Mahele, we do not need to
demonstrate that we have no practicable alternative source of water. Qur appurtenant right is for
stream water, not to water from some other source, and our exercise of this appurtenant right
enjoys maximum protection and first priority under the law. Also, with respect to our non-
commercial gardening, our exercise of our traditional and customary right as Native Hawaiians
to cultivate traditional crops such as dryland kalo, ulu, and ki on our land is constitutionally
protected, and by definition should not be required to use alternative, non-traditional sources.
Even if we did not have protected rights to water from Waikapii Stream, there is no potentially
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available alternative source that is economically practicable compared to using our entitled water
from Waikapu Stream. As shown below, each potentially available alternative water source
imposes a cost on exercising our protected rights.

Municipal Sources. As long as I can remember, we have always used the “auwai water
for our uses, including non-commercial gardening. Requiring us to pay for municipal water
would impose a cost on our existing use.

Wastewater reuse. Reusing wastewater is impracticable because, as a small user, we do
not have the means to hookup to and use that water. The closest wastewater treatment plant is in
Kahului.

Ditch system. We are currently using water from an existing "auwai, although water is
not available consistently and in sufficient amounts to support all of the existing uses on our
system. Getting water from other ditch systems is not practicable. First, the other ditch systems
in Na Wai ‘Eha do not consistently have enough water to support additional users. Second, we
lack the property, access, permissions and funding necessary to permit and construct an
additional ditch diversion. As a small user, the cost of taking water from or constructing another
ditch is not practicable, especially when we have constitutionally protected traditional and
customary rights to water in the “auwai we are currently using.

Desalinization. Desalinization of brackish water is not a practicable alternative because
we are not aware of any such plant having been built on Maui. According to the County’s
estimates, a plant is expected to be built in 2013 at the earliest.

Ground Water. Even ifwe were able to secure the permits necessary to drill a well and
pump ground water for our uses, installing and operating such a well would be unprecedented
and extremely burdensome. As a small user, we do not have the means to install and maintain
such infrastructure.

Addendum, Table 4: public interest section:

Our Existing Use is Consistent with the Public Interest

Generally, “water use for diversified agriculture on land zoned for agriculture is
consistent with the public interest.” In re Waidhole Ditch Combined Contested Case, 94 Hawai‘i
97, 162, 9 P.3d 409, 474 (2000) (“Waiahole 1”). Further, HRS § 174C-2(c) provides that the
protection of traditional and customary Hawaiian rights, agriculture, and the maintenance of
proper ecological balance and scenic beauty are “in the public interest.” We grow several
varieties of fruits and flowers. We are Native Hawaiians engaged in traditional agricultural
practices and a commercial nursery, and our crops help maintain ecological balance and scenic
beauty. As such, our existing use of stream water is consistent with the public interest.
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Our Existing Use is a Protected Public Trust Purpose

Because my existing water use is based on an appurtenant right, it is a protected public
trust purpose. Waidhole I, 94 Hawai'i at 137 n. 34, 9 P.3d at 449, n. 34.

Our Existing Use is a “Reasonable-Beneficial Use”

“Reasonable-beneficial use” is defined as “the use of water in such a quantity as is
necessary for economic and efficient utilization, for a purpose, and in a manner which is both
reasonable and consistent with the state and county land use plans and public interest.” HRS §
174C-3. As indicated, our existing use of stream water is consistent with state and county land
use plans and the public interest. It is also “economic and efficient” because we only use the
amount we need. We take steps to make our water use efficient. For instance, we use hoses and
pipes to minimize water loss, and our farming practices include the use of mulch to protect the
soil from erosion and minimize the use of water. Therefore, our use is “reasonable-beneficial.”



THEODORE AND ZELIE HARDERS FAM LTD PTNSHP; EDMUND H. ROGERS;
WALDEMAR FRANK ROGERS

TMK #: 3-5-004-028

WATER USE PERMIT APPLICATION — EXISTING USE

PAGE 50of 17

EXHIBIT 1(a)
Copy of Original Mahele Award
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Exhibit 1(a) (cont’d
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Exhibit 1(a) (cont’d
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Exhibit 1
Copy of Original Native Register
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Exhibit 1 cont’d
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Exhibit 1(c)
Copy of Original Native Testimony
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Exhibit 1(c) (cont’d)
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Exhibit 1(c) cont’d
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EXHIBIT 2

USGS Map Depicting Waikapii Stream and our intake, labeled “Waikd Road Diversion.”

Topographic map of the Watkapii ahupua s in central Maui, Hawi's (Source: U.S. Geological Survey, 1996).
Lk

i

1 el Franumandas Aeac stor, 1 T Zise 4, bhoails At s Didtars o 19911 [ 1 1 I i

U R Quumt My, T onbinite: 1) 24,000, ] 750 1.500 225 3000 Fael *
L ] I J

13



THEODORE AND ZELIE HARDERS FAM LTD PTNSHP; EDMUND H. ROGERS;
WALDEMAR FRANK ROGERS

TMK #: 3-5-004-028
WATER USE PERMIT APPLICATION - EXISTING USE
PAGE 14 of 17

EXHIBIT 3
TMK map with relevant parcel highlighted, and water uses illustrated
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EXHIBIT 4

| = *_ a’h £ / :
This is a picture of the diversion in the auwai that runs throug our other amly parcel, TMK #
3-5-012-039, and proceeds through this parcel, uitimately collecting in our holding pond.

| )
This is a picture of the holding pond where we take most of the water for our uses on this parcel.
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This is a picture of our non-commercial garden of dry-land kalo and other vegetables.
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This is a picture of two members of our “ohana watering various plants
and trees in our non-commercial garden,
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