STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
) COMMISSION ON WATER RESOURCE MANAGEMENT

APPLICATION FOR SURFACE WATER USE PERMIT

FOR EXISTING USE IN THE NA WAl EHA, MAUL, SURFACE
WATER MANAGEMENT AREAS

FORM SWUPA-E (NA WAI EHA, MAUI)

For detaiied instructions on filling out this application, refer to the attached Instructions. vent ID: F.2 & o

APPLICANT INFORMATION: Note: In accordance with §174C-51{{)(B), HRS, In the event a lesses, ficansee, developer, or any other
person with a terminalie inferest or esiele in the fand, which is the water source of the permitted water, applies for a waler permit, the landownar shall
i,

1. APPLICANT'S 2. SOURCE LANDOWNER'S NAME | Source Landowner's Contact
HO'OULULAHUI LLC John V. Duey & Rose Marie H. Duey | HO'OULULAHUI LLC Jehn V. Duey & Rose
Maric H. Duey
" Bource _muered's Walig Addreen, or IArC el Pisce o Dusress
575 A IAO VALLEY RD 575 AIAO VALLEY RD
[WAILUKU, H196 WAILUKU, HI 96793
Appiicani’s Phone Apifcanis Fax Apphcart's E-med Source Landownar's Prons | Source Larciowrer s | ax

EXISTING SCURCE INFORMATION

The following must be attached before this appllcation is accepled as completa:

» Portion of 7.5-Minute Series USGS topographle map (scale 1:24,000) labeled with stream and diversion locations and quad map name.

» Properly Tax Map Key (TMK), showirg siream or diversion localion, and location of water use referenced te established property boundaries.
» Photograph{s) of the surface weter diversion works and end use,

3. SURFACE WATER HYDROLOGIC UNIT AND CODE: [Waihee/6022 (] Waiehu/6023 lao/6024  [J Waikapu/6001

4a. TMK OF STREAM DIVERSION LOCATION: i -5 - 03 : ol8

R W "] Pt Farsl

4b. TMK OF DITCH DIVERSION LOCATION: - - E
gore ko ] Pareal

5. STREAM DIVERSION: How is waler diverted from the stream to your property? Check all that apply.
B Pipe O Pump [0 ODitchvauwai [0 Other Describe: SEE ATTACHMENT
Is the diverted water retumed Io the siream or ditich? B Yes. [J No. W yes, how much water is retumed? APPROXIMATELY 90%

6. FLOW MEASUREMENT INFORMATION:
Does the stream diversion have a flowmeter with totalizer or other device to measure diveried amounis?
O Yes. Enter the Installation date:
Describe |he devica and enter measured amounts in Table 1,
B No. Explain how you ara measuring flow 1o justify amounts shown In Table 1 in the space below
SEE ATTACHMENT SECTION "Table 2, Box 10~
EXISTING USER INFORMATION We claim traditional & customary Native Hawaiian rights to grow kalo

7. APPURTENANT RIGHT: Do you claim an appurtenand right for your water use? O Yes B No
If yes, has the appurtenant right been established by the courts or the Commission? [J Yes [0 Ne

8. END USER INFORMATION: Are you &n end user on an existing water system? (8 Yes [ No
It yes, whe is tha operator of the water system? Duey “chana

9. REGISTRATION AND DECLARATION OF WATER USE: Do you have a Registration and Declaration of Water Usa with the Commission?
B Yes. List the file rel r (5) M i Duarte
O Ne

10. STREAM DIVERSION WORKS PERMIT (SDWP):
Have you ever been issued a SDWP by the Commission?
[ Yes. List the parmit number(s}):

NOTE: Signing below indicates that the signatories understand and affirm that the information provided on this application is accurate and true lo the
st of their knowledge. Furthenmore, the signatories understand that: 1) if necessary, further information may be required before tha application is
considered complete; 2) if a water usa permit is granted by the Commission, this permit will be subject, but rot limited, to any axisting legal uses,
changes in sustainable yields and instream flow standards, Hawaiian Home Lands uses, and eny other conditions imposed by the Commission; and
3) the applicant Is responsible for paying the required public notice fees assoctated with this application,

11, APPLICANT 12. SDURCE LANDOWNER
na Signature
"ﬂ ;‘ Py ? Dale '71 Print Date

FILE ID: M_sz& 5/27/08 Page tof8
DOC ID: 3249/

SwiP NO, 42



SURFACE WATER USE PERMIT APPLICATION

TABLE 1: 12-MONTH AVERAGE DAILY USE
Measured or Calculated Use of Water at the Source or End Use

EXISTING USE (NA WAI EHA, MAUI)

As of the Effective Date of Designation, April 30, 2008

AVERAGE DAILY USE FOR Check ofls o per.box i
gl o IN GALLONS PER DAY (GPD) | METERED | EsTIMATED ACTIVEBUT | macTive £iaase deacrby
May 2007 26,600 0O X O O
June 2007 26,600 O X O O
July 2007 26,600 O ] O
August 2007 26,600 0O X O O
Seplember 2007 26,600 O = O O
Oclober 2007 26,600 a X O O
November 2007 26,600 O X O O
December 2007 26,600 a X a O
January 2008 26,600 O 4 O O
February 2008 26,600 O b O O
March 2008 26,600 O X O O
April 2008 26,600 a X O O
DAILY USE FOR THE MONTH e GPD
AVERAGE DAILY USE 26600 .

{Average of the above)

FORM SWUFPA-E S/2TK8 Page2of




SURFACE WATER USE PERMIT APPLICATION
EXISTING USE {NA WAI EHA, MAUI)

TABLE 2: LAND USE CONSISTENCY/EFFICIENCY
(Attach additional copies of Table 2 if necassary)

LAND USE CONSISTENCY EFFICIENCY OF USE
1. PURPOSE | Z, USE TMK Y. STATE % COUP V. COUNTY V. SRAP Y. % SUB. LTS OR ] 10 TVON FOR FOR
WATER USE ATTACH THE FOLLOWING: LAND USE REQ'D ZONING CODE | REQTD REQUESTED METERED? | NET 17 appiicable, attach shewls ko show how this number wes: calculsted.
CATEGORY *  Propay tax map. showing uss locstion i relarence 1 DISTRICT Enter sither: Enbar sithet: QUANTITY OF | (VasorMo} | ACREAGE For irigution usss, Al In Yabis L
satetiahed proparty boundarias Yo tvd Dot Yos and Date UsE Gallons
+ Phatograph of the ares of use approved, of approved, of Pper Day (GPO}
Yoo and not Y wnd not
acquired, or acquiied, of
Na
Uses that require potable (drinking) water
Zarw Do L] Purcsl
Zana Bacwd [ ] Parcol
Zana E Pt Paseal
Tor Bochwr Pt Parcel
TOTAL POTABLE USE | N/A GPD
Uses that do net require potable water
3 - 5§ - o003 : mx
IAGRCP RU NO RUOS NO 21,600 NO .08 SEE ATTACHMENT
Zova Bacier Pt Parcel
fpoMm LR N . | RU NO RU 05 NO 5,000 NO 3 SEE ATTACHMENT
Zarm Baciar Pl Parosl
Tosi Bactar Pim Prea)
Zans Bacwr Pt Parg)
TOTAL NON-POTABLE USE | 26,600 GPD
TOTAL USE REQUESTED (Sum of Total Potable Use and Total Non-Potable Use above) = | 26,600 GPD
If total use requested is not equal to the total monthly average in Table 1, please explain.
N/A
In accordance with §174C-51(5), please explain if there are any limitations (legal, contractual, etc.} on the use(s) of water described above.
N/A

FORM SWUPA-E 5/2T/08 Pagedotd



SURFACE WATER USE PERMIT APPLICATION
EXISTING USE (NA WAI EHA, MAUI)

TABLE 3: IRRIGATION INFORMATION

List all crops as separate line items and include landscape and golf course irrigation, grown in the 12 months prior to April 30, 2008. Attach additional copies of Table 3 if necessary.

— R RRRRREEEEEEREEREEEREEEEEREEEEEE———
1. USE TAX MAP KEY {TMK) 2. CROP 3. TOTAL ACREAGE 4, NET IRRIGATED 8. BEGIN ROWTH & END GROWTH 7. IRRIGATION SYSTEM | 8. IRRIGATION
Attach mep outlining area and photo. ACREAGE PERIOD {Month) PERIOD (Month) (Refer to instructions, ) PRACTICE
{Refer to instructions.)
3o« § . 003 018
WETLAND KALO 18.146 0.08 ANNUAL ANNUAL FLOOD (TARQ) FIELD CAPACITY
Zara Becar Pt Puresl
- 5 . 63 0 OTHER. HAND WATER
18 gm%e 18.146 3 ANNUAL ANNUAL WITH GARDENHOSE & | FIELD CAPACITY
Zana [ Py Puresd SPRINKLER
Tara Bacan L] Paresl
Zarm Backet L] Parosl
Tane ) el Paresl
Tors Becikot L, ] Poral
Tana [ ) L, ] Parcsl
Tana Beckor Pt Parcsl
Zone Sacht Pist Parcat
Tans et Pist Parosl

FORM SWUPA-E 52708 Paged of§



SURFACE WATER USE PERMIT APPLICATION

EXISTING USE {NA WAI] EHA, MAUI)
TABLE 4: ALTERNATIVES ANALYSIS

Potable ARternatives Non-Potable Alternatives
Aftach additional sheets if necessary. Attach additional sheets if necessary.
Municipal sources NIA SEE ATTACHMENT
Vastewater reuse NIA SEE ATTACHMENT
Ditch system NiA SEE ATTACHMENT
Desalinization NIA SEE ATTACHMENT
Ground water N/A SEE ATTACHMENT
Other (specify) N/A SEE ATTACHMENT

PUBLIC INTEREST

§174C-2(c) states that: The state water code shall be liberally interpreted to obtain maximum beneficial use of the waters of the Store for purposes such as domestic uses, aquaculture
uses. irrigarion and other agricultural uses, power development, and commercial and industrial uses. However, adequare provision shall be made for the protection of traditional and
customary Hawaiian rights, the protection and procreation of fish and wildlife, the maintenance of proper ecological balance and scenic beauty, and the preservarion and enhancement of
walers of the State for municipal uses, pnblic recreation, public water supply, agriculture, and navigation, Such objectives are declared to be in the public interest

Explain below how the uses in your application are consistent with the public interest as described above. Attach additional sheets if necessary.

SEE ATTACHMENT

FORM SWUPA-E 5727108 Page Sof§



SURFACE WATER USE PERMIT APPLICATION
EXISTING USE (NA WAI EHA, MAUI)

INSTRUCTIONS FOR FILLING QUT FORM SWUPA-E
This application form is to be used for actual cxisting uses as of the effective date of designation, April 30, 2008, for the Na Wai Eha Surface Water
Management Arcas. Based on the State Water Code, Section 174C, Part IV Regulation of Water Use, a completed application must be filed with the
Cammission on Water Resource Management (CWRM) no later than April 30, 2009, to qualify as an existing use, Failure to meet the filing
deadline may cause your application to be considered a new use and require you to file an Application for Surface Waner Use Permit for New Use,

If you are applying for a new surface water use, which are proposed uscs afier the date of designation, please use the Application for Surface Water
Use Permit for New Use, Form SWUPA-N.

Information about surface water management areas and the current application forms are available at our website: http/fwww. hawaii gov/dinr'cwrm/;
by contacting the Stream Protection and Management Branch at 587-0234; or sending an email to: dinr.cwrmi@hawaii.gov.

REQUIREMENTS FOR A COMPLETE APPLICATION Information must be legible. Therefore, please type or clearly print all information in ink.

Fill in the most recent application form.

Fill in every linc on the application.

Enclose & check for the non-refundable filing fee of $25 payable to: Departmment of Land and Natural Resources.

Pay for the cost of publishing any required public notices related to your application.

Mark the source and end use locations on the appropriate USGS quad map and TMK map and atiach to your application,

Attach photos showing your existing diversion, measuring device (if applicable) and end use areas.

Sign the application form. Both the applicant and the landowner of the source must sign the application form.

Subrmit one original and 15 coples of the application form; one original and 15 copies of the attachments {instructions, maps, photos and
any additional attachments) and filing fee to: Commissian on Water Resource Management, P.Q. Box 621, Honolulu, HI 96309.

FRmsAn T

The applicant mmst establish that the existing wse of water is a reasonable and beneficial use. According te §174C-3 of the State Water Code:
“Reasanable-beneficial use” means the wse af water in such a quantity as is necessary for economic and efficient urilization, for a purpose, and in a
manner which is both reasanable and consistent with the stare and county land wse plans and the public interest.

Furthermore, public interest is described in §174C-2(¢) of the State Water Code which states that: (1)he state water code shall be Fiberally inerpreted ta
abtain maximum beneficial use af the waters af the Siate for purposes Such as damestic uses, aquaculture uSes, irrigatian and other agricultural uses,
power develapment, and commercial and induserial uses. However, adeguare provision shall be made for the protection of tradiianal and cusigmary
Hawaiian rights, the protectian and procreation af fish and wildlife, the maimenance af proper ecological balance and scemic beauty, and the
preservation and enhancement af Waters of the State for mumicipal uses, public recreatian, public water supply, agriculture, and navigation. Such
abjectives are declared o be in the pubfic imerest,

LINE BY LINE INSTRUCTIONS FOR COMPLETING THE APPLICATION FORM
APPLICANT INFORMATION

l.  APPLICANT’S NAME: Fill in the information far the applicant. This should be the entity that will be responsible for all conditions af the
walter use permit.

2. SOURCE LANDOWNER'S NAME: Fill in the information for the landowner of the property where the existing surface water diversion works
is located. Note: in accordance with §174C-51{L}B}, in tha event a lessae, licensae, developer, of any other person with a terminable interest or
estate in the land, which is the water source of the permitted waler, appties for a waler permit, the tandowner shaft also be stated as a joint
appiicant for the water parrmit.

EXISTING SOURCE INFORMATION

). SURFACE WATER HYDROLOGIC UNIT AND CODE: Check the appropriate box for the hydrologic unit name and hydrologic code where
the source is located. The “source™ is the stream, ditch, or conduit from which water is diverted to the user. For information on hydrologic unit
names and unit codes please refer to the Surface- Water Hydrolagic Unit: A Managemeni Tool for Insiream Flaw Standards report available on
the CWRM website at: http:/fwww hawaii.gov/dlnr/cwmy/, or contact CWRM staff at (808) 587-0234. You may also contact CWRM toll-free
from Maui at: 984-2400, ext. 70234,

4a. TMK OF STREAM DIVERSION LOCATION: Fill in the current Tax Map Key {TMK) number of the parcel where the stream diversion is
located if applicable. To find out your TMK number, call Maui County Real Property Tax Division at: (808) 270-7297, or check online at:
WWW,mauipropertytax.com/

4b. TMK OF DITCH DIVERSION LOCATION: Fill in the current Tax Map Key ({TMK) number of the parcel where the ditch diversion is located,
if applicable.

5.  STREAM DIVERSION: How is water diverted from the strearn to your property? Check the appropriate box(es). |s the diversed water
returned to the stream or ditch? Check “Yes™ or “No.” If yes, enter the amount of water returned.

6. FLOW MEASUREMENT INFORMATION: Check “Yes” or "No™, If you have a working flowmeter with a totalizer, answer “Yes™ to this
question, and fill in the date that the flowmeter was installed and any other information you may have (manufacturer, serial number, eic.). A
totalizer directly measures the total use for the source (similar to a car's odometer). Otherwise, answer “No™ and explain how stream diversion
is measured or estimated to justify amounts requested in Table |

EXISTING USER INFORMATION

7. APPURTENANT RIGHT: An appurtenant water right is a legally recognized right to a specific amount of surface freshwater — usually fron a
stream — on the specific property that has that right. This right traces back to the first time the land was canverted ta fee simple title; i.e.. the
Great Mahele and the issuance of either a Land Commission Award or Royal Patent. The quantity of water under the appurtenant right is the
amount that was being used on the land shiortdy before or at the time af the Mahele,

Do you claim an appurienant right for your water use? Check "Yes™ or "No.”
If yes, has your appurtenant right been established by the courts ar the Commission? Check “Yes™ or “No.”

8. END USER INFORMATION: Are you an end user on an existing water system? Check “Yes"” or “No™. If yes, please list the name of the
waler system operator.

9. REGISTRATION AND DECLARATION OF WATER USE: Do you have a Registration and Declaration of Water Use from the Commission?
Check "Yes™ or "No”. If yes, please list the name af the registrant(s).

10. STREAM DIVERSION WORKS PERMIT (SDWP}. Have you ever been issued a SDWP by the Commission? If yes. please list the permit
number(s). Otherwise, check *No.”

I1. APPLICANT: Please sign and primt your name, and daw your application.

12. LANDOWNER: Please sign and print your name, and date your application. The landowner shall be the joint applicant in the event the
applicant is a lessee, licensee, devcloper, or any other person with a terminable interest or estate in the land which is the water source of the
permitied water. §174C-51{1)(B}

FORM SWUPA-E 5/27/08 Page6of8



SURFACE WATER USE PERMIT APPLICATION
EXISTING USE (NA WAI EHA, MAUI)

TABLE 1: 12-MONTH AVERAGE DAILY USE - Meisured or ealculated use of water at the sonrce or end use as of the effective date of
desigaation, April 30, 2008,

Please fill out Table | to calculate your existing use as of the effective date of the designation, April 30, 2008, of the Na Wai Eha Surface Water
Management Areas. The effective date of designation is the date of the publication of the publie notice of the Commission designation action. The
qualifying dates have been filled in for this application. Fill in as completely as possible.

The 12-month average is the avemge daily ysc® of 12 months of consecutive use” from the last month® of the period.

8. Aversge daily yse. This is the average daily use for one month in gallons per day (GPD). To caleulate this averape, take the wotal use (in
gallons) for the month. and divide this amount by the number of days in the month.
. . To calculate the average monthly withdrawal for 12 consecutive months of use, add the average daily use for
all 12 months and divide that amount by 12.
e Lastmonth The last month of the period is the effective daie of designation, April 30, 2008.

Check only gpe of the following boxes per row in Table |;

Metered — data is based on an operational meter with a sotalizer.

Estimated - data is based on some indirect measurement technique (e.g. measured flow rate multiplied by time of operation).
Active but unknown - source is active, but there is no means to measure or estimate flow coming from source,

Enactive — source was not pumped or diverted for the month.

Other - describe how water use was measured or calculated in this box.

TABLE 1: LAND USE CONSISTENCY/EFFICIENCY

I PURPOSE / WATER USE CATEGORY: Choose one of the following purpose or category codes listed below for eaeh row in Table 2,
There may be several purpose/categories on a single TMI, and cach purpose or category must be listed in a separate row. Anach additional
copies if necessary,

AGRICULTURE
AGRAQ Aquatie Plants & Animals
AGRCP Crops & Processing
AGRL! Livestock & Processing, and Pasture
AGRON Omamental & Nursery Plants
AGROTH Other

DOMESTIC
DOM Single & Multi Low-Rise & High-Rise Household
DOMN Domastic (Non-residential)
DOMNCE Commaercial Businesses
DOMNR! Religlous Institutions

DOMNHOS Hespitals
DOMNKOT Hotels

DOMNOB Office buildings
DOMNOTH Domaestic Non-Residentisl - Other
DOMNSC Schools
INDUSTRIAL
INDEL Geothermal, Thermoelactric Coaling, Power Development
INDFP Fire Protection
INDMI Mining, Dust Control
INDOTH Industrial = Other
IRRIGATION
IRRGC Golf Course
IRRHM Habitat Maintenance
IRRHOT Hotel
IRRLA Lendscapa/\Water Features
IRROTH Other
IRRPA Parks
IRRSC Schools
MILITARY
ML Military
MUNICIPAL
MUNCO County
MUNPR Privately owned and operated but defined as a publie system by tha Department of Health
MUNST State

2. USETMK: The Tax Map Key number of the parcel over which the water is applied. There should only be one parcel for cach line. Also,
attach a TMK map(s) for the lots showing the boundaries of irrigated acreage, eic., as well a3 a photograph of the area of use.

3. STATE LAND USE DISTRICT: To find out the eurrent Land Use District, contaet the Land Use Commission at 587-3822.

4. CDUP REQUIRED: If a Conservation Distriet Use Permit (CDUP) is required, enter either: “Yes" and the date the CDUP was approved if you
have a CDUP applicable to this projecl: or “Yes™ and “not acquired™ in this box. 1If a CDUP is not required, enter “N™ for no in this box. To
check if your parcel is in the Conservation District, contaet the Land Use Commission at 587-3822_ If your parcel is in a Conservation DistricL
contact the Department of Land and Natral Resources Office of Conservation end Coastal Lands at 587-0328 to find out if a CDUFP is required.

5. COUNTY ZONING CODE: To find out the Zoning Code for your property, call Maui County Planning Department at 270-6279,
or 270-7253

6. SMAP REQUIRED: If a Special Management Area Permit (SMAP; is required for this projecL enter either: *Y™ and the date SMAP was
approved; or “Y™ and “not acquired™ in this box. 1f a SMAP is not required, enter “N™ for no in this box. To find out if your property is ina
Special Management Area and requires an SMAP, eall Maui County Planning Department at 270-8205.

7. QUANTITY OF USE: Enter the quantity of use in gallons per day (GPD). Justification for the quantities requested may depend on your
answers to iterns 8 and 9. and you should describe the justification in item 10,

8. SUBMETERED? {Y/N): If the specific use is submetered. emter Y™ for yes here. If it is not submetered. enter “N™ for no. Submetering is
specific to each line item,

9. UNITS OR ACREAGE: This is the value and category as the basis for calculating the duty. “Duty” is the amount of water used or requested
for a “unit” over a specifie time period, e.g. gallons per acre per day, or gallons/acre/day. “Unit™ can mean dwelling units, or number of people,
or animals. Examples to fill in for this eategory are: 400 dwelling units. 500 peeple. 3.74 acres.

10. APPLICANT'S JUSTIFICATION FOR REQUESTED QUANTITY OF USE FOR ITEM 7: Explain how you are justifying the amount you
are requesting. Attaeh additional sheets if necessary.

FORM SWUPA-E  5/27/08 Paga7of8



SURFACE WATER USE PERMIT APPLICATION

EXISTING USE (NA WAI EHA, MAUI)
TABLE 3: IRRIGATION INFORMATION

1f you have grown crops in the year prior o the date of designation, please list all the crops (including landscape and golf course imigation) that you
have grown. Enter a single crop and single TMK per line. 1f you have multiple crops, list them all as separate line items. Attach additional copies of
Table 3 if necessary.

USE TAX MAP KEY (TMK): Enter the parcel number where the crop is being grown. Attach a map outlining irrigated arca(s) and photos.
CROP: Enter the crop type.

TOTAL ACREAGE: Enter the totr] acreage of the parcel listed

NET IRRIGATED ACREAGE: Enter the acreage for the specific crop grown.

BEGIN GROWTH PERIOD (MONTH): This is the month of the start of the growth cycle. For perennial crops, list the 12% month priar to the
date of designation,

END GROWTH PERIOD (MONTH): This is the month of the end of the growth eycle. For perennial etops, list the month of the date of
designation.

7. IRRIGATION SYSTEM: Enter ane of the following:

e

o

TRICKLE, DRIP

TRICKLE, SPRAY

MULTIPLE SPRINKLERS
SPRINKLER, CONTAINER NURSERY
SPRINKLER, LARGE GUNS
SEEPAGE, SUBIRRIGATION
CROWNFLOOD

FLOOD (TARO)

OTHER ~ Please describe.

8. IRRIGATION PRACTICE: Enter ane of the following:

IRRIGATE TO FIELD CAPACITY

APPLY A FIXED DEPTH PER IRRIGATION
DEFICIT IRRIGATION

OTHER - Please describe.

TABLE 4: ALTERNATIVES ANALYSIS

Please address every alternative listed in Table 4 and whether ar not they are available, for both potable and non-potable needs. Giher alternatives an
the last line may include stormwater reclamation, rainwater catchment, etc.

Surface water is defined in §174C-1 as both contained surface water - that is. water upon the surface of the earth in bounds created noturally or
artificially including, but not limited to, streams, other watercourses, lakes, reservoirs, and coastal waters subject to state jurisdiction - and diffused
stuface water - thot is, water occurring upon the surface of the ground other than in contained waterbodies. Water from nanwal springs is surface water
when i exits from the spring onta the eorth's swjoce.

PUBLIC INTEREST

Explain bow the uses in your applicatian are eonsistent with the public interest as described in §174C-2(c): (t)he state water code shall be liberally
interpreted to obioin maxintum beneficiol use of the waters of the Siate for purposes such as domestic uses, oguacniture uses, irrigation and ather
agriculneral uses, power develop and c cial and industrial uses. However. adequate provision shall be made for the proteceion of traditional
and customary Hawaifon rights, the protection and procreation of fish and wildlife, the maintenance of proper ecological balance and scenic beanty, and
the preservation and enhancement of waters of the State for municipal uses, public recreation, public water supply, agriculture, and novigotion. Such
abjectives are declared 1a be in the public interess.

FORM SWUPA-E 5{27/08 Page8of8



DUEY, JOHN V. AND ROSE MARIE H.

TMK #: 3-5-003-018

WATER USE PERMIT APPLICATION - EXISTING USE
PAGE 1 of 28

The following attachments provide additional information supporting our application.
Our ‘chana seeks to maintain and restore the ancient lo‘i on our land, which will feed us and our
extended ‘ohana and perpetuate our native traditions and culture. Our ‘ohana has direct ancestral
ties to ‘lao Valley. ‘Tao Valley is the birthplace of Rose Marie Ho‘oululahui Duey’s
grandmother, Annie Ho‘oululahui Pelio, who is from the Ka‘ulaheanuimoku and Mabhi lines of
‘Tao.

We have discovered 17 ancient lo*i kalo on our land covering about 1.5 acres, and we
intend to restore all of these lo‘i to traditional wetland kalo cultivation. We currently have
enough water for only two lo‘i kalo, as described below. We are concurrently filing a SWUPA-
N for the remaining land we intend to restore to traditional wetland kalo cultivation.

ATTACHMENT
Exhibits:

Appended hereto as Exhibit 1 is a copy of the 7.5 minute-series USGS topographic map
with the ‘Tao Stream and our diversion location labeled. Exhibit 2 is a TMK map showing the
location of our property, diversion point, and irrigation system, and the areas of existing and
proposed end use. Exhibit 3 contains copies of photographs of our ‘auwai diversion, irrigation
system, and return point. Exhibit 4 contains copies of photographs of our area of existing use.
Exhibits 5 and 6 are described below.

Supplemental Information for Box 5: Stream Diversion

The ancient lo‘i kalo on our land were historically watered by an open ‘auwai that
received water from an intake point upstream of our land. The ancient ‘auwai is visible on our
land today, however, in about 1997 or 1998, the owners of the land upstream of us destroyed the
upper portion of the ancient ‘auwai. Because the traditional intake to the "auwai has been
destroyed, we must access water for the ‘auwai and our lo‘i kalo via pipe. Our diversion point,
irrigation system, and outflow back to the stream will all happen on our property, as the property
is approximately 2/5 of a mile or 2200 feet long, and ‘Tac Stream runs over the entire length of
our property.

As depicted in the diagram attached hereto as Exhibit 2 and the photos attached hereto as
Exhibit 3, we currently have a six-inch driscoll pipe with a quarter-inch screen covering it in ‘Tao
Stream, which we use to bring water to our land. The six-inch pipe sits in a natural pool in ‘Tao
Stream at a point where the stream runs on our land. The pool is approximately 31 feet long by
14 feet wide. The six-inch driscoll pipe is approximately 170 feet long, and is connected to 630
feet of 6-inch PVC pipe, which includes a 6-inch sweep that turns the pipe toward our lo‘i kalo.

A pipe brings water from one lo‘i kalo to the next, and a pipe empties water from the
second lo‘i into an open ‘auwai, which leads about 90% of the water back to the stream at a point
on our land.

Supplemental Information for Box 7: Appurtenant Rights

Our property had appurtenant rights because it was in kalo cultivation at the time of the
Mahele of 1848. In fact, almost all of the stream water we currently use and seek to use (see our



DUEY, JOHN V. AND ROSE MARIE H.

TMK #: 3-5-003-018

WATER USE PERMIT APPLICATION - EXISTING USE
PAGE 2 of 28

SWUPA-N) is for ancient lo‘i kalo that we have restored or will restore. There are over 1.5 acres
of ancient rock walls and terraces that can only be ancient lo‘i kalo. In addition, remnants of an
ancient ‘auwai run through our land. At the Mihele of 1848, a portion of our land was a kuleana
awarded to Pehu as Land Commission Award No. 2610, Royal Patent No. 494, and true and
correct copies of Mahele records for this Land Commission Award, including testimony
indicating the land was in kalo, are attached hereto as Exhibit 5. Another portion of our land was
a kuleana awarded to Hana as Land Commission Award No. 3529, Royal Patent No. 4059, and
true and correct copies of Mahele records for this Land Commission Award, including testimony
indicating the land was in kalo, are attached hereto as Exhibit 6. However, when we acquired
this land via quitclaim from Wailuku Agribusiness in 2001, Wailuku Agribusiness “reserved” the
water rights appurtenant to the land. As a result, it appears our property’s appurtenant rights may
be extinguished, although we reserve the right to claim appurtenant rights in the future based on
further information.

Regardless of whether we have appurtenant rights, we are a Native Hawaiian ‘ohana, and
pursuant to Article XII, Section 7 of the Hawai‘i Constitution, we have a right to grow kalo in a
traditional manner on our land. In addition, because the stream runs across our property and we
were accessing stream water on April 30, 2008, we are existing riparian users under Hawai‘i law.
Our existing riparian use of water from ‘Tao Stream is protected under Article XI, Section 7 of
the Hawai‘i Constitution.

Supplemental Information for Box 9: Prior Water Use Declaration

Manuel G. Duarte formerly leased the property that we now own and used the "auwai we
seek to use for our lo"i kalo and other non-commercial agriculture; Mr. Duarte filed a water use
declaration for this land.

Supplemental Information for Box 10: Stream Diversion Works Permit

In January 2005, we applied for Stream Channel Alteration and Stream Diversion Works
Permits. In February 2005, we received a letter from the Water Commission Deputy Director
Yvonne Izu advising us that our application would be taken up at the same time as the pending
Petition to Amend the Interim Instream Flow Standards for Waihe'e, North & South Waichu,
‘Tao, and Waikapii Streams. Our application was returned to us, along with our application fee,
with a note to call David Higa at the Commission. Mrs. Duey called Mr. Higa and he advised
her that she did not need the permits due to her traditional and customary Native Hawaiian right
to grow kalo on her land. Accordingly, we have not taken any additional action to obtain Stream
Channel Alteration and/or Stream Diversion Works Permits.

Supplemental Information for Table 2, Boxes 3 & 5: State Land Use District and County
Zoning Code

Our land is partially in the state land use rural district, county zoning code RU-0.5 and
partially in the state land use conservation district, county zoning code interim. Our existing
water use is for two agricultural purposes: to irrigate two lo‘i kalo using traditional methods and
to irrigate our domestic, non-commercial plants including crops such as ‘awa, mango, heliconia,
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ti-leaf, and “ulu (breadfruit). The cultivation of traditional Native Hawaiian crops, including kalo
and other native plants for our subsistence and use is consistent with state and county general
plans and land use designations. Additionally, this use is consistent with county land use plans
and general policies.

Supplemental Information for Table 2, Box 10: Justification for Requested Quantity

While our existing water use is not gauged, we owned and operated an irrigation business
for 35 years, and based on this experience and our use of a 1.5 valve to control irrigation flow,
we estimate we use about 21,600 gallons per day for our two lo'i kalo (approximately 0.08 acres)
and 5,000 gallons per day over about 3 acres for our domestic, non-commercial gardening. Thus,
our best information indicates we were using, and are continuing to use, a total of about 26,600
gallons of water per day.

Supplemental Information for Table 4: Alternatives Analysis

The exercise of our traditional and customary right as a Native Hawaiian "ohana to
cultivate kalo on our land in the traditional manner is constitutionally protected and by definition
is not required to use alternative, non-traditional sources. Qur continued use of water from ‘Tao
Stream is also constitutionally protected as an existing riparian use. Additionally, there is no
potentially available alternative source that is economically practicable. We cultivate kalo on
our land for cultural and subsistence purposes; the kalo we grow feeds our ‘ohana and is shared
with neighbors and community members. An alternative water source that would require us to
pay for the volumes of constantly flowing water in our lo‘i necessary to keep temperatures cool
and support healthy kalo would make our practice economically impossible. We would
effectively be denied our traditional and customary right and existing riparian use. As shown
below, each potentially available alternative water source imposes a cost on exercising our
constitutionally protected rights and uses.

Municipal sources. Our domestic water service is a typical residential service and does
not have the capacity to deliver the volumes of water we require. Even if the Maui County
Department of Water Supply were willing to provide municipal water for kalo cultivation by
installing a larger water meter, the cost of using municipal water for such purposes would be
prohibitive. Moreover, water from the Maui County Department of Water Supply is chlorinated,
which is detrimental to and unsuitable for wetland kalo. Thus, municipal water is not a
practicable alternative for our existing water use.

Wastewater reuse. Reusing wastewater is impracticable because we would still be
required to pay for large volumes of flowing water. As a small user engaged in traditional uses
and non-commercial gardening, we do not have the means to hookup to and use that water. The
closest wastewater treatment plant is in Kahului.

Ditch system. Using an alternative ditch system is not practicable. First, the other ditch
systems in N& Wai ‘Ehd do not consistently have enough water to support existing or additional
users. Second, we lack the property, access, permissions and funding necessary to permit and
construct an additional ditch diversion. As a small user engaged in traditional uses and non-
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commercial gardening, the cost of taking water from or constructing another ditch is not
practicable.

Desalinization. Desalinization of brackish water is not a practicable alternative because
we are not aware of any such plant having been built on Maui. According to the County’s
estimates, a plant is expected to be built in 2013 at the earliest.

Ground Water. Even if we were able to secure the permits necessary to drill a well and
pump ground water for our uses, installing and operating such a well to provide flowing water
for kalo cuitivation would be unprecedented and extremely burdensome. As a small user
engaged in traditional uses and non-commercial gardening, we do not have the means to install
and maintain such infrastructure.

Supplemental Information for Table 4: Public Interest
Our Existing Use is Consistent with the Public Interest

Our water use is consistent with the public interest because the majority of the water that
we have requested is for kalo, which we cultivate in a traditional manner. Haw. Rev. Stat. §
174C-2(c) declares that the protection of traditional and customary Hawaiian rights, agriculture,
and the maintenance of proper ecological balance and scenic beauty are “in the public interest.”
Our kalo cuitivation satisfies ali three objectives: we are a Native Hawaiian ‘ohana and grow
kalo in a traditional manner; our existing use is for agriculture; and our kalo helps to maintain
ecological balance and scenic beauty. Thus, our existing use of stream water to grow kalo in a
traditional manner is in the public interest.

Our Existing Use is a Protected Public Trust Purpose

Kalo cultivation by Native Hawaiians is a protected public trust purpose. In re Waidhole
Ditch Combined Contested Case, 94 Hawai‘i 97, 137, 9 P.3d 409, 449 (2000) (“Waighole 1”);
see also Haw. Rev. Stat. § 174C-101(c) (2008) (protecting traditional and customary Native
Hawaiian rights, which include “the cultivation or propagation of taro on one’s own kuleana™).
Additionally, because the most of the water we use is returned to ‘Tao Stream, our use supports
other existing public trust purposes such as: (1) the maintenance of waters in their natural state;
(2) resource protection; (3) water for domestic purposes; and (4) the protection of traditional and
customary Native Hawaiian rights and appurtenant rights.

Our Existing Use Supports Beneficial Instream Uses

Our existing use of water to grow kalo also supports beneficial instream uses because
much of the water we use to cultivate our wetland kalo in a traditional manner is returned to ‘Iao
Stream. By putting water back into the stream, our water use helps to support other instream
uses such as: (1) the maintenance of fish and wildlife habitats; (2) outdoor recreational
activities; (3) maintenance of ecosystems such as estuaries, wetlands, and stream vegetation; (4)
aesthetic values such as waterfalls and scenic waterways; (5) maintenance of water quality; (6)
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the conveyance of irrigation and domestic water supplies to downstream points of diversion; and
(7) the protection of traditional and customary Native Hawaiian rights.

Our Existing Use is Reasonable and Beneficial

“Reasonable-beneficial use” is defined as “the use of water in such a quantity as is
necessary for economic and efficient utilization, for a purpose, and in a manner which is both
reasonable and consistent with the state and county land use plans and public interest.” HRS §
174C-3. Our existing use fulfills state policies in favor of reasonable-beneficial uses of water,
diversified agriculture, and conservation of agricultural lands. As indicated, our existing use of
stream water is also consistent with state and county land use plans. It is also “economic and
efficient” because we only use the amount we need, most of which returns to the stream once it
flows through our lo‘i to maintain necessary temperatures. We take steps to make our water use
efficient. For instance, we use pipes where appropriate to minimize water loss, and our farming
practices include the use of mulch, volunteer cover crops, and green manure to protect the soil
from erosion and minimize the use of water. 1f we stopped receiving water, our wetland kalo
and diversified agriculture cultivation would be impossible.
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EXHIBIT 1: USGS Map of Area of Diversion Location with TMK overlay

USGS Topographic Quad Alap, 7.5 minte { 1:24,000), 0 540 1,080 1.620 2,160 Fest
Unbversl Thansverse Mercalor, LITM Zone 4, North American Datum of 1983 L 1 L
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EXHIBIT 2: TMK map indicating diversion point, water system, and area of end use
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EXHIBIT 3: Photographs of Diversion Point and Irrigation System

Above is a true and correct copy of a photograph accurately dpicting the pool in ‘Tao
Stream that our intake pipe sits in.

< 2
Above is a true a.ndr correct coy ofa photograh accuratly def:if:ting a close up of our
intake pipe lying in ‘Iao Stream, which runs through our property.

7{.
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EXHIBIT 3 CONTINUED: Photographs of Irrigation System

Above is a true and correct copy of a photograph accurately depicting a portion of our
driscoll pipe.

i -
ol

ing a portion of our

-y SR

Above is a true and correct copy of 2 photograph accuraely depict
PVC pipe.
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EXHIBIT 3 CONTINUED: Photographs of Irrigation System

Above is a true and correct copy of a photograph accurately depicting the PVC pipe sweep
bringing water to our lo’i kale.

Above is a true and corect copy of a photogra cuely depicting the pipe that
transfers water between our lo’i kalo.
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EXHIBIT 3 CONTINUED: Photographs of Irrigation System

- p 'h o ¥ .. ; :
Above is a true and correct copy of a photograph accurately depicting the "auwai as it
brings water back to ‘Iao Stream after flowing through our land.
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EXHIBIT 4: Photographs of End Uses

True and correct copies of photographs of a portion of our lo‘i kalo and John Duey with
Rose Marie Duey (above) and our granddaughter Malia Santos (below).
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EXHIBIT 4 CONTINUED: Photographs of End Uses

True and correct copies of photographs of Rose Marie Duey and of a portion of our
diversified agriculture, including bananas and native plants.
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EXHIBIT 4 CONTINUED: Photographs of End Uses

True and correct copies of photographs of a portion of our diversified agriculture,
including “awa (above) and bird of paradise (below).




EXHIBIT 5: True and correct copies of Mahele records for
Land Commission Award No. 2610, Royal Patent No. 494
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EXHIBIT 6: True and correct copies of Mahele records for
Land Commission Award No. 3529, Royal Patent No.
4059
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