STATE OF HAWAII [For et s Bnly

} COMMISSION ON WATER RESOURCE MANAGEMENT

 APPLICATION FOR SURFACE WATER USE PERMIT
FOR EXISTING USE IN THE NA WAI EHA, MAUL, SURFACE zua! APR 2
WATER MANAGEMENT AREAS

FORM SWUPA-E (NA WAI EHA, MAUI)

For detailed instructions on filling out this application, refer to the attached instructions. Event 'Dmm

APPLICANT INFORMATION: Note: In accordance with §174C-51(1XB), HRS, In the event a lessee, licensee, developer, or any other
person with a terminable interest or estale in the land, which is the waler source of the permitted water, applies for a water parmil, the landowner shat
also be stated as a joint applicant for the water permit.

{ 1. APPLICANT'S NAME Apphcant s Contact 2. SOURCE LANDOWNER’S NAME Source Landowner's Contact
ALFRED KAILIEHU JR. ALFRED KAILIEHU JR. Wailulu Water Company LLC Avery Chumtiey
ALFRED KAILIEHU SR.

Applcant's Malbng Address, of Principal Place of Sourca Landowndr's Mading Address, of Princips! Place of Business

3660 KAHEKILI HWY. 255 East Waiko Road

WAILUKU, HI 96793 Wailuku, HI 96793

Applcant's Phons Agplicant's Fax Applicant's E-mail Sowrca | 's Phone Source Landowned's Fax Source Landowner's E-mal

EXISTING SOURCE INFORMATION

The following must be attached before this application Is accepted as complete:

= Portion of 7.5-Minute Series USGS topographic map (scale 1:24,000} labeled with stream and diversion locations and quad map name.

« Property Tax Map Key (TMK), showing stream or diversion location, and location of water use referenced 1o established property boundaries.
« Photograph(s) of the surface water diversion works and end use.

3. SURFACE WATER HYDROLOGIC UNIT AND CODE: [RWalhes6022 [JWaiehws023 [Jiao8024 [J Walkapu6001

4a. TMK OF STREAM DIVERSION LOCATION: 3 -2 - 014 - 001
Zona Sector Plat Parpal
4b. TMK OF DITCH DIVERSION LOCATION: I -2 - 007 : 017
Zone Secior Piat Parcal

5. STREAM DIVERSION: How is waler diverled from the stream 1o your property? Check all that apply
B PFipe O Pump [ Ditchiauwai [0 Other Describe: See attachment,
Is the diverted water retumed to the stream or ditch? [ Yes. [J No. |f yes, how much water is retumed?  See attachment.

6. FLOW MEASUREMENT INFORMATION:
Does the stream diversion have a flowmneter with totatizer or other device to measure diverted amounts?
O Yes. Enterthe instaliation date: N/A
Describe the device and enter measured amounts in Table 1. N/A
[ No. Explain how you are measuring flow to justify amounts shawn In Table 1 in the space below

See attachment.
EXISTING USER INFORMATION
7. APPURTENANT RIGHT: Do you claim an appurtenant right for your water use? B ves O No

if yas, has the eppurtenant right been established by the courts or the Commission? [J Yes [ No

8. END USER INFORMATION:  Are you an end user on an existing water sysiem? B Yes O No
If yes, who is the operator of the water system? Watluku Water Company

9. REGISTRATION AND DECLARATION OF WATER USE: Do you have a Registration and Declaration of Water Use with the Commission?
[ Yes. List the file reference name(s): KAILIEHU, ALFRED
O No

10. STREAM DIVERSION WORKS PERMIT (SDWP):
Have you ever been Issuad a SDWP by the Commission?
O Yes. Listthe permit number(s): N/A
B No

NOTE: Signing below indicates that the signatories understand and affirm that the information provided on this application is accurate and true to the
best of their knowledge. Furthermore, the signatories understand that: t) If necessary, further information mey be required before the application is
considered complate; 2) if a water use permit is granted by the Commission, this permit will be subject, but not limited, to any existing legal uses,
changes In sustainable yleids and Instream flow standards, Hawalian Home Lands uses, and any other conditions imposed by the Commission; and
3) the appiicant is responsitie for paying the required pubiic notice fees associated with this application.

RECE|VED
DEPARTMENT OF LAND AND NATURAL RESOURCES COMMIRECE O WATER
RESOURCE MANAGEMENT

PM 4t 32

SWUp No. ¢

11. APPLICANT 12. SOURCE LANDOWNER
FILE ID: - 22505,
S DOCID; 37255V
Print Date

FORM SWUPA-E §/27/08 Page t of 8



SURFACE WATER USE PERMIT APPLICATION
EXISTING USE (NA WAI EHA, MAUY)

TABLE 1: 12-MONTH AVERAGE DAILY USE
Measured or Calculated Use of Water at the Source or End Use
As of the Effective Date of Designation, April 30, 2008

AVERAGE DAILY USE FOR Check ane ltam par box OTHER
MONTH/ YEAR L7 Zhdepli ACTIVE BUT Please describe
IN GALLONS PER DAY (GPD) | METERED | EsTiMaTED | ASIVEBLT | nacTive
May 2007 1,425 O0 [ O O
June 2007 1,425 D E D D
July 2007 1,425 O ¢ O O
August 2007 1,425 O 2] O O
September 2007 1425 O X O O
Oclober 2007 1425 O X O O
November 2007 1,425 O X O O
December 2007 1425 O X O O
January 2008 1,425 O D O O
February 2008 1425 O X O O
March 2008 1,425 O X O O
April 2008 1,425 O X O O
DAILY USE FOR THE MONTH 17,100 GPD
e I

FORM SWUPA-E 5127/08 Page2of8



SURFACE WATER USE PERMIT APPLICATION
EXISTING USE (NA WAI EHA, MAUI)

TABLE 2: LAND USE CONSISTENCY/EFFICIENCY
(Attach additional copies of Table 2 if necessary)

LAND USE CONSISTENCY EFFICIENCY OF USE
[T, PURPOBE | 2. USE TMIK 3. STATE W, COUP S, COUNTY 5. SWAP T. 3, SUB V.UNITS OR | 10. APPLICANT'S JUSTIFICATION FOR REGUEGTED GUANTITY OF USE FOR NEMT.
WATERUSE | ATTACH THE FOLLOWING: LANG USE REQ'D ZONING CODE | REGD REQUESTED | METERED? { NET N applicable, attach shoets 10 show how this rumber was calcutpied.
CATEGORY « Proparty lsx mep, showing use location in refarence 1o DISTRICT Enlor okher: Entor okher QUANTITY OF | (YesorNel | ACREAGE Fox rtipation usay, fil in Table 3,
wstabiished proparty Yes and Date Yes and Dete USE Gallona
= Pholograph of tha area of use #pproved, o approved, of per Day (GPD)
Yes and nol Yes and nol
woquired, o sequired, of
No No
Usas that require potable {drinking) water
Zonw Sector Piat Parcel
Zows Buctor P Parcel
2k Bt L] Pavtd
Lomy Bacyu Pl Paced
TOTAL POTABLE USE | N/A GPD
Uses that do not require potable water
3 - 2 - 007 017
IAGRCP Urban No Urban No 825 No 0.00275 See antnchment.
Zona Soclor Piat: Parcel ACres
3 - 2 - 007 [k
§0OM Urban No Urban No 600 No 0,125 acres See attachment.
Zom Secior Pind Parcal
Zowo Secwr ] Purcal
Toon Seckor Py Patoal
TOTAL NON-POTABLE USE § 1,425 GPD
TOTAL USE REQUESTED (Sum of Total Potable Use end Totel Non-Potabla Use ebove) = | 1,425 GPD

N/A

If total use requested is not equal to the total monthly average in Table 1, please explain.

WA

In accordance with §174C-51(5), please explain if there are any limitations (legal, contractual, etc.) on the use(s) of water described above.

FORM SWUPA-E S/27/08 Page3olB



SURFACE WATER USE PERMIT APPLICATION

EXISTING USE (NA WAI EHA, MAUI)
TABLE 3: IRRIGATION INFORMATION

List all crops as separate line items and include landscape and golf course irrigation, grown in the 12 months prior to April 30, 2008. Attach additional copies of Table 3 if necessary.

1. USE TAX MAP KEY ({TMK) 2.CROP 3. TOTAL ACREAGE 4, NET IRRIGATED 5. BEGIN ROWTH 6. END GROWTH 7. IRRIGATION SYSTEM | B. IRRIGATION
Altach map outfining area and phato. ACREAGE PERIOD (Month) PERIOD {Month) (Rafer to instructions ) PRACTICE
(Refsr to instructions. )
3 2 007 o1 . .
Wetland Taro 0.5] acres 0.00275 ncres Year round Year round Flood (Taro) Field Capacity
Zoon Socaon Pisy Paresl
1 2 007 017 L, . . P
Diversified Agriculture 0.51 acres 0.12474 acres Year vound Year round Other: Garden Hose Field Capacity
Zome Becsor Pisy Patcsl
Zome Secice Pl Parcat
Zorw Sockr Pial Pamet
Zoow Secior Pt Parcal
Zoow Secior Pl Paccel
Zoss Sachor Pt Parcal
Zoas Sacwr Pt Pasel
Zone Suckn Pt Parcel
Lorw o b P Pl

FORM SWUPA-E 5/27/08 Paged4of8




SURFACE WATER USE PERMIT APPLICATION

EXISTING USE (NA WAI EHA, MAUI)
TABLE 4: ALTERNATIVES ANALYSIS

Potable Altermatives Non-Potable Alternatives
Afttach additional sheets if necessary. Attach additional sheets if necessary.
Municipal sources NiA See sttachment.
Wastewater reuse N/A See attachment.
Ditch system N/A See attachment.
Desalinization NiA See atrachment,
Ground water Hik See sttachment.
Other (specify) N/A See attnchment.

PUBLIC INTEREST

§174C-2(c) states that: The siate water code shail be liberally imterpreted to obiain maximum beneficial use of the waters of the State for purposes such as domestic uses, aguaculiture
uses, irrigation and other agricultural uses, power development, and commercial and industrial uses. However, adequate provision shall be made for the protection of traditional and
cusiomary Hawaiian rights, the protection and procreation of fish and wildlife, the maintenance of proper ecological balance and scenic beauty, and the preservation and enhancement of
waters of the State for municipal uses, public recreation, public water supply, agriculture, and navigation. Such objectives are declared to be in the public interest.

Explain below how the uses in your application are consistent with the public interest as described above. Attach additional sheets if necessary.

See attachment.

FORM SWUPA-E 5/27/08 Page Sofd



SURFACE WATER USE PERMIT APPLICATION
EXISTING USE (NA WAI EHA, MAUI)

INSTRUCTIONS FOR FILLING OUT EORM SWUPA-E
This application form is (o be used for acrual existing uses as of the effective date of designation, April 30, 2008, for the Na Wai Eha Surface Water
Mansagement Areas. Based on the State Water Code, Section 174C, Part 1V Regulation of Water Use, a completed application must be filed with the
Commission on Water Resource Management (CWRM) no later than April 30, 2009, to qualify a5 an existing use. Failure to meet the filing
deadline may cause your application to be considered a new use and require you to file an Application for Surface Water Use Permit for New Use.

1f you are applying for a new surface water use, which are proposed uses aficr the date of designation, please use tbe Application for Surface Water
Use Permit for New Use, Form SWUPA-N,

Information about surface water management areas and the current application forms are available at our website: hutpy/fwww.hawait.govidinricwrm/;
by contacting the Stream Protection and Management Branch at 587-0234; or sending an email to: dlnr.cwrm@hawaii.gov.

REOUIREMENTS FOR A COMPLETE APPLICATION Information must be legible, Therefore, please type or clearly print all information in ink.

Fill ini the tnost recent application form.

Fill in every line on the application.

Enclose a check for the non-refundable filing fee of $25 payable to: Department of Land and Natural Resources,

Pay for the cost of publishing any required public notices relsted to your applicatico.

Mark the source and end use locations on the appropriate USGS quad map and TMK. map and attach to your application.

Attach pbotos showing your existing diversion, measuring device (if applicable) and end use areas.

Sign the application form. Both the applicant and the landowner of the source must sign the application form.

Submit one original and 15 copies of the application form; oue original and 15 copies of the astachments {instructions, maps, photos and
any additional anachments) and filing fee t0: Commission on Water Resource Management, P.O, Box 621, Honolulu, HI 96809.

FRosange

The applicant must establish that the existing use of water is a reasonable and beneficial use. According 10 §174C-3 of the State Water Code:
“Reasonable-beneficial use"” means the use of waser in such a quantity as is necessary for economic and efficient utitizenion, for a purpose. and in a
manner which is both reasonable and consistent with the siate and county land use plans and the public interest,

Furthermore, public interest is described in §174C-2(c) of the State Water Code which states that: (t}he state warer code shall be liberally interpreted 1o
obtain maxinmim beneficial use of the waters of the State for purposes such as domestic uses, aguaculture uses, irvigation and other agrictiltural uses,
power develapment, and commercial and industrial uses. However, adeguate provision shall be made for the protection of traditionai and customary
Hawaiian rights, the protection and procreation of fish and wildiife, the maimenance of proper ecological balance and scenic beauty, and the
preservation and enhancement of waters of the State for municipal uses, public recreation, public water supply, agricuiture, and navigation, Such
objectives are declared 1o be in the public interest.

LINEBY LINET FOR COMPLET]N: 1IE AFPLICATION F
APPLICANT INFORMATION

1. APPLICANT'S NAME: Fill in the information for the applicant. This should be the entity that will be respansible for all conditions of the
waler use permit.

2. SOURCE LANDOWNER'S NAME: Fill in the information for the landowner of the property where the existing surface water diversion works
is located. Note; in accordance with §174C-51(1)(B), In the event a lessee, licanses, developar, or any other person with a lerminabie imerest or
estate in the land, which Is the water source of the permitied water, applies for @ water permit, the lendowner shall also be stated as a joint
applicant for the water parmit,

EXISTING SOURCE INFORMATION

3. SURFACE WATER HYDROLOGIC UNIT AND CODE: Check the appropriate box for the hydrologic unit name and hydrologic code where
the source is located. The “source™ is the stream, ditch, o conduit from which water is diveried to the user. For information an bydrologic usit
names and unit codes please refer to the Swface-Water Hydrologic Unir: A Management Too! for Instream Flaw Standards report available on
the CWRM website at: bip/fwww hawaii.gov/dInr/cwrn/, or contact CWRM staff at (808) 587-0234. You may also contact CWRM toll-free
from Maui at: 984-2400, ex1. 70234.

4a. TMK OF STREAM DIVERSION LOCATION: Fill in the current Tax Map Key (TMK) number of the parcel where the stream diversion is
located if applicable. To find out your TMK number, call Maui County Real Property Tax Division at: (808) 270-7297, or check online at:
warw. mauipropertytax.com/

4b. TMK OF DITCH DIVERSION LOCATION: Fill in the current Tax Map Key (TMK) number of the parcel where the ditch diversion is located,
if applicable.

5. STREAM DIVERSION: How is water diverted from the stream to your property? Check the appropriate box(es). s the diverted water
refurned to the stream or diteb? Check “Yes™ or “No.” 1f yes, enter the amount of water returned.

6. FLOW MEASUREMENT INFORMATION: Check "Yes” or “No". If you have a working flowmeter with a totalizer, answer "Yes” 1o this
question, and fill in the date that the flowmeter was installed and any other information you may have (manufacturer, serial number, etc.). A
totalizer directly measures the total use for the source (similar to a car's odometer). Otherwise, answer “No” and explain how stream diversion
is measured or estimated to justify amounts requested in Table !

EXISTING USER INFORMATION

7. APPURTENANT RIGHT: An appurtenant water right is a legally recognized right to a specific amount of surface fresbwater - usually from a
siream - on the specific property that has that right. This right traces back to the first time the land was convented to fee simple tile; i.c,, the
Great Mahele and the issuance of either a Land Commission Award or Royal Patent. The quantity of water under the appurtenamt right is the
amount that was being used on the land shortly before or at the time of the Mahele.

Do you claim an appurtenant right for your water use? Check “Yes™ or “No.”
If yes, has your appurtenant right been estahlished by the courts or the Commission? Check *Yes" or “No."

8. END USER INFORMATION: Are you an end user on an ¢xisting water system? Check “Yes” or *No™. I yes, please lst the name of the
waler system operator.

9. REGISTRATION AND DECLARATION OF WATER USE: Do you have 5 Registration and Declaration of Water Use from the Commission?
Check “Yes"” or “No”. If yes, please list the name of the registrant(s).

10. STREAM DIVERSION WORKS PERMIT (SDWP): Have you ever been issued a SDWP by the Commission? 1f yes, please list the permit
nurmber(s). Otherwise, check “No.”

11. APPLICANT: Please sign and print your name, and date your application.

12. LANDOWNER: Pleasc sign and print your name, and date your application. The landowner shall be the joint applicant in the event the
applicant is a lessee, licenses, developer, o any other person with a terminable interest or estate in the tand which is the water source of the
permitted water, §174C-51{1}B)

FORM SWUPA-E 5/2T)38 Page6of 8



SURFACE WATER USE PERMIT APPLICATION
EXISTING USE (NA WAI EHA, MAUI)

TABLE I: 12-MONTH AVERAGE DAILY USE - Meastred or calcnlated use of water at the source or end use as of the effective date of
deslgnation, April 30, 2008,

Please fill out Table 1 to calculate your existing use as of the effective datc of the designation, April 30, 2008, of the Na Wai Eha Surface Water
Management Areas. The effective date of designation is the date of the publication of the public tiotice of the Commission designation action. The
qualifying dates have been filled in for this application. Fill in as completely as possible.

The 12-month average is the avemge daily use” of 12 months of consecutive use® from the last mopth® of the period.

a. Average daily use. This is the average daily use for one month in gallons per day (GPD). To calculate this average, take the total use (in
gallons) for the month, and divide this amount by the tumber of days in the moenth.

b. 12 months of consecwive use. To calculate the average monthly withdrawal for 12 consecutive months of use, add the average daily use for
all 12 months and divide that amount by 12,

c. Lastmonth. The last month of the period is the effective date of designation, April 30, 2008,

Check only ape of the following boxes per row in Table 1:

Metered — data is based on an operational meter with a totalizer.

Estimated ~ data is based on some indirect measurement technique (e.g. measured flow rate multiplied by time of operation).
Active but unknown — source is active, but there is no means to measure or estimate flow coming from source.

Inactive ~ source was not pumnped or diverted for the month,

COther - describe how water use was measured or calculated in this box.

TABLE 2: LAND USE CONSISTENCY/EFFICIENCY

I. PURPOSE / WATER USE CATEGORY: Choose one of the following purpose or category codes listed below for each row in Table 2.
There may be several purpose/categories on a single TMK, and each purpose or category must be listed in a separate row. Attach additional
copies if necessary.

AGRICULTURE
AGRAQ Aquatic Piants & Animals
AGRCP Crops & Processing
AGRLI Livestock & Processing, and Pasture
AGRON Omamentai & Nursery Plants
AGROTH Other

DOMESTIC
DOM Single & Muiti Low-Rise & High-Rise Household
DOMN Domeslic {Nor-residential)
DOMNCB Commercial Businessas
DOMNRI Religious Institutions

DOMNHOS Hospitals
DOMNHOQT Hotels

DOMNOB Office bulldings
DOMNOTH Domestic Non-Residential - Other
DOMNSC Schools
INDUSTRIAL
INDEL Gaothermal, Tharmoelectric Cooling, Power Devalopment
INDFP Fire Protection
INDMI Minitg, Dust Conirol
INDOTH Industrial ~ Other
IRRIGATION
IRRGC Golf Course
IRRHM Habitat Maintenance
iRRHOT Hoted
IRRLA Landscape/Water Features
iIRROTH Other
IRRPA Parks
IRRSC Schools
MILITARY
MIL Military
MUNICIPAL
MUNCO County
MUNPR Privately owned and eperated but defined as a public system by the Dapartment of Health
MUNST State

2. USE TMK: The Tax Map Key number of the parcel over which the water is applied. There should only be one parcel for each kine. Also,
attach a TMK map{s) for the lots showing the boundaries of irrigated acreage, etc., ss well as a photograph of the area of use.

3. STATE LAND USE DISTRICT: To find out the carrent Land Use District, contact the Land Use Commission at 587-3822.

4. CDUF REQUIRED: If a Conservation District Use Permit (CDUP) is required, enter either: *Yes™ and the date the CDUP was approved if you
have a CDUP applicable to this project; or “Yes™ and “not acquired” in this box. 1fa CDUP is not required, enter “N” for no in this box, To
check if your parcel is in the Conservation District, contact the Land Use Commission at 587-3822. 1f your parcel is in a Conservation District,
contact the Department of Land and Natural Resources Office of Conservation and Coastal Lands at 587-0328 to find out if a CDUP s required.

5. COUNTY ZONING CODE: To find out the Zoning Code for your property, call Maui County Planning Depantment at 270-6279,
or 270-7253

6. SMAP REQUIRED: 1f a Special Management Area Permit (SMAP) is required for this project, enter either: Y™ and the date SMAP was
approved; or “Y™ and “not acquired” in this box. If a SMAP is not required, enter “N” for no in this box. To find ot if your property isina
Special Management Area and requires an SMAP, call Maui County Planning Department at 270-8205,

7. QUANTITY OF USE: Enter the quantity of use in gallons per day (GPD). Justification for the quantities requested may depend on your
answers 10 items § and 9, and you should describe the justification in item 0.

8. SUBMETERED? (Y/N): If the specific use is submetered, enter “Y™ for yes here. If it is not submetered, enter “N™ for no. Submetering is
specific to each line item.

9. UNITS OR ACREAGE: This is the value and category as the basis for calculating the duty. *Duty” is the amount of water used or requested
for a “unit” over a specific time period, e.g. gatlons per acre per day, or gallons/acre/day. “Unit” can mean dwclling units, or number of people,
or animals, Examples to fill in for this category are: 400 dwelling units, 500 pecple, 3,74 acres,

10. APPLICANT'S JUSTIFICATION FOR REQUESTED QUANTITY OF USE FOR ITEM 7: Expiain how you are justifying the amount you
are requesting. Attach additional sheets if necessary.

FORM SWUPA-E 5/27/08 Page7 of§



SURFACE WATER USE PERMIT APPLICATION

EXISTING USE (NA WAI EHA, MAUI)
TABLE 3: IRRIGATION INFORMATION

If you have grown crops im the year prior to the date of designation, please list all the erops (including Jandscape and golf course imrigation} that you
have grown. Enter s single crop and single TMK per line. I you have muluple crops, list them all as separate line items. Attach additional copies of
Table 3 if necessary

USE TAX MAP KEY (TMK): Enter the parcel aumber where the crop s being grown. Antach a map outtining irrigated arsa(s) and photos.
CROP: Enter the crop type.

TOTAL ACREAGE: Enter the total acreage of the parcel listed.

NET [RRIGATED ACREAGE: Enter the acreage for the specific crop grown.

BEGIN GROWTH PERIOD (MONTH}): This is the month of the start of the growth cycle. For perennial crops, list the 12% month prior to the
date of designation.

END GROWTH PERIOD (MONTH): This is the month of the end of the growth cycle. For perennial crops, list the month of the date of
designation.

7. IRRIGATION SYSTEM: Enter one of the following:

W

g

TRICKLE, DRIP

TRICKLE, SPRAY

MULTIPLE SPRINKLERS
SPRINKLER, CONTAINER NURSERY
SPRINKLER, LARGE GUNS
SEEPAGE, SUBIRRIGATION
CROWN FLOOD

FLOQD (TARO)

OTHER = Please describe.

8. IRRIGATION PRACTICE: Enter one of the following;

IRRIGATE TO FIELD CAPACITY

APPLY A FIXED DEPTH PER IRRIGATION
DEFICIT IRRIGATION

OTHER - Please describe

TABLE 4: ALTERNATIVES ANALYSIS

Please address every alternative listed in Table 4 and whether or not they are available, for both potable and non-potable needs. Other altemnatives on
the last line may inctude stormwater rectamauon, rainwater catchment, elc.

Surface water is defined in §174C-3 as both contained surface water - that is, weter upon the surface of the earth in bounds created natwally or
artificially including. but not limited fo, sireams, other watercowrses, lakes, reservoirs, and coastal waters subject to state jurisdiction - and diffused
surface water - that is, water occurring upon the surfoce of the ground other than in comtained waterbodies. Water from patural springs is surface wafer
when if exits from the spring onto the earth's surface.

PUBLIC INTEREST

Explain how the uses in your application are consistent with the public interest as described in §174C-2(c): (#)ke s1ate water code shall be liberaily
interpreted 1o oblain maxinmm beneficial use of the waters of the State for purposes such as domestic uses, aguaculture uses, irrigation and other
agricultural uses, power development, and commercial and industrial uses. However, adeguate provision shall be made for the protection of rraditional
and customary Hawaiian rights, the protection and procreation of Jish and wildlife, the maintenance of proper ecological bolance and scenic beawy, and
the preservation and enhancement of waters of the State for municipal uses, public recreation, public water supply, agriculture, and navigation. Such
objectives are declared 1o be in the public interest.

FORM SWUPA-E 527108 Pagefof B



KAILIEHU

TMK #: 3-2-007-017

WATER USE PERMIT APPLICATION - EXISTING USE
PAGE 1 of 13

ATTACHMENT A
Attachments

Appended hereto as Attachment B is a copy of the 7.5 minute-series USGS topographic
map with the Waihe'e and Spreckels diversions labeled. Attachment C is a TMK map showing
the location of our property with the locations of our ‘auwai diversion and area of existing use
labeled. Attachment D contains copies of photographs of our ‘auwai diversion and area of
existing use. Attachment E is described below.

Box 2: Source Landowner

Not applicable pursuant to HRS § 174C-51(1)(B), because applicant does not have a
terminable interest in the land which is the source of the permitted water. According to the
Water Commission’s records, which have not been verified, Wailuku Water Company claims to
be the source landowner.

Box 5: Stream Diversion

We are kuleana users that access water from a kuleana “auwai. It is my understanding that the
water in the "auwai currently comes from the Spreckels Ditch and that Wailuku Water Company
calls the “auwai the “Field 4” "auwai. The water in Spreckels Ditch comes from Waihe'e River
through the Waihe'e and Spreckels diversions (see attached USGS topo map). All the water
from the Spreckels diversion enters the Spreckels Ditch, as does some water from the Waihe'e
diversion. It is my understanding that the “Field 4 “auwai receives water via a pipe in the
Spreckels Ditch. I access water from the "auwai through two pipes: We use a 1 14" pipe to feed
water to our lo‘i kalo and a %" pipe attached to a water hose to water the various plants on our
land and to fill a 55 gallon tank for use in the home for non-potable purposes, like showering.

The outflow from our lo'i kalo flows to the neighboring land (TMK No. 3-2-007:018),
which is cultivated in wetland kalo by Aloha Poi Company, then continues to the South Waihe'e
‘auwal. Nearly all of the water from our lo'i kalo is returned to the “auwai.

Box 7: Appurtenant rights

Our property has appurtenant rights because it was in kalo cultivation at the time of the
Mabhele of 1848. Royal Patent No. 6206 and Land Commission Award 3299-B establish my
property’s appurtenant rights. True and correct copies of Royal Patent No. 6206, Land
Commission Award 3299-B and supporting testimony are appended to this application as
ATTACHMENT E. We have no evidence, indication, or any other reason to believe that our
appurtenant rights have been extinguished. This application should be granted pursuant to HRS
§ 174C-63.



KAILIEHU

TMK #: 3-2-007-017

WATER USE PERMIT APPLICATION — EXISTING USE
PAGE 2 of 13

Table 2, Box 10: Justification for Requested Quantity

I estimated my existing water use for wetland kalo cultivation of 825 gallons per day by
multiplying the amount of land I had in wetland kalo cultivation on April 30, 2008
(approximately 120 sq. ft. or 0.00275 acres) by 300,000 gallons per day, the average amount of
water I understand is required to grow healthy wetland kalo.

I estimated my existing domestic water use, including my use of water within my home
and outside my home for watering my yard and non-commercial garden, including fruits and
vegetables like mai‘a or banana, ti leaf, papaya, ulu or breadftuit, ‘ilima, green onion, rare
ginger, cucumber, chili pepper, hibiscus, pumpkin, corn, and string beans, by applying the 2002
State of Hawai'i Water System Standard for Maui County of 600 gallons per single family home.
I currently use about % of my land to grow crops for my subsistence.

Table 4: Alternatives Analysis

Because our land has an appurtenant right to stream water, which is in the nature of an
easement that was conveyed with the land at the time of the Mahele, we do not need to
demonstrate that we have no practicable alternative source of water. Qur appurtenant right is for
stream water, not to water from some other source, and our exercise of this appurtenant right
enjoys maximum protection and first priority under the law. Similarly, our traditional and
customary right as Native Hawaiians is to cultivate kalo on our land in the traditional manner,
not in some other manner using alternative, non-traditional sources, and this traditional and
customary right is constitutionally protected.

Moreover, even if we did not have protected rights to stream water, there is no potentially
available alternative source that is economically practicable. We cultivate kalo on our land for
cultural and subsistence purposes; the kalo we grow feeds our “ohana and is shared with
neighbors and community members. An altemative water source that would require us to pay for
the volumes of constantly flowing water in our lo'i necessary to keep temperatures cool and
support healthy kalo would make our use economically impossible. We would effectively be
denied our appurtenant right and traditional and customary right to grow kalo on our land. As
shown below, each potentially available alternative water source imposes a cost on exercising
our protected rights.

Municipal Sources. We do not have a county water source. Even if the Maui County
Department of Water Supply were willing to provide municipal water for kalo cultivation by
installing a large water meter, the cost of using municipal water for such purposes would be
prohibitive. Additionally, water from the Maui County Department of Water Supply is
chlorinated, which is detrimental and unsuitable for wetland kalo.

Wastewater reuse. Reusing wastewater is impracticable because we would still be
required to pay for large volumes of flowing water. As a small user engaged in traditional uses
and non-commercial gardening, we do not have the means to hookup to and use that water. The
closest wastewater treatment plant is in Kahului.
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Ditch system. We are currently using water from an existing ‘auwai, although water is
not available consistently and in sufficient amounts to support the existing uses on our system,
including our own uses. Getting water from other ditch systems is not practicable. First, the
other ditch systems in Nd Wai ‘Eha do not consistently have enough water to support additional
users. Second, we lack the property, access, permissions and funding necessary to permit and
construct an additional ditch diversion. As a small user engaged in traditional uses and non-
commercial gardening, the cost of taking water from or constructing another ditch is not
practicable.

Desalinization, Desalinization of brackish water is not a practicable alternative because
we are not aware of any such plant having been built on Maui. According to the County’s
estimates, a plant is expected to be built in 2013 at the earliest.

Ground Water. Even if we were able to secure the permits necessary to drill a well and
pump ground water for our uses, installing and operating such a well to provide flowing water
for kalo cultivation would be unprecedented and extremely burdensome. As a small user
engaged in traditional uses and non-commercial gardening, we do not have the means to instatl
and matintain such infrastructure.

Table 4: Public Interest
Our Existing Use is Consistent with the Public Interest

Generally, “water use for diversified agriculture on land zoned for agriculture is
consistent with the public interest.” In re Waiahole Ditch Combined Contested Case, 94 Hawai‘i
97,162, 9 P.3d 409, 474 (2000) (“Waiahole I”). Further, HRS § 174C-2(c) provides that the
protection of traditional and customary Hawaiian rights, agriculture, and the maintenance of
proper ecological balance and scenic beauty are “in the public interest.” Our existing water use
is for cultivation of subsistence crops and wetland kalo, which we grow in the traditional way.
As such, our existing use of stream water is consistent with the public interest.

The Constitution also mandates that “[t]he State reaffirms and shall protect all rights,
customarily and traditionally exercised for subsistence, cultural, and religious purposes and
possessed by ahupua‘a tenants who are [Native Hawatian], subject to the rights of the State to
regulate such rights.” Haw. Const. art. XII, § 7. This obligates the Commission “to protect
customary and traditional rights to the extent feasible.” Public Access Shoreline Haw. v.
Hawai‘i Planning Comm’n, 79 Haw. 425, 437, 903 P.2d 1246, 1258 (1995). The Commission
“may not act without independently considering the effect of their actions on Hawaiian traditions
and practices.” Ka Pa‘akai o ka ‘Aina v. Land Use Comm’n, 94 Haw. 31, 46, 7 P.3d 1068, 1083
(2000).

Our Existing Use is a Protected Public Trust Purpose
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Kalo cultivation by Native Hawaiians and the exercise of appurtenant rights are also
protected public trust purposes. Waidhole I, 94 Haw. at 137 & n.34, 9 P.3d at 449 & n.34; see
also Haw. Const. art XII, § 7 (protecting traditional and customary Native Hawaiian rights); HRS
§ 174C-101(c) (specifically protecting the right to cultivate kalo on one’s own kuleana). Not
only is our practice of exercising our appurtenant and traditional and customary rights to
cultivate kalo a protected public trust purpose, because much of the water we use is returned to
the "auwai where downstream users access it to grow wetland kalo, our use supports the
traditional and customary Native Hawaiian rights and appurtenant rights of others as well.

Our Existing Use is a “Reasonable-Beneficial Use”

“Reasonable-beneficial use” is defined as “the use of water in such a quantity as is
necessary for economic and efficient utilization, for a purpose, and in a manner which is both
reasonable and consistent with the state and county land use plans and public interest.” HRS §
174C-3. Our application seeks to continue to use water on land zoned urban. Domestic
cultivation of home garden crops, including mai‘a or banana, ti leaf, papaya, ulu or breadfruit,
‘ilima, green onion, rare ginger, cucumber, chili pepper, hibiscus, pumpkin, corn, and string
bean, is consistent with state and county general plans and land use designation and county land
use plans and general policies. Additionally, as indicated, our existing use of stream water is
consistent with the public interest.

It is also “economic and efficient” because we only use the amount we need. We take
steps to make our water use efficient. For instance, we use pipes to transfer water from the
‘auwai to our property to maximize efficiency and minimize water loss. Therefore, the water we
use is a “reasonable-beneficial use.”

We note, however, that our level of cultivation has been severely limited by the lack of
water. We are also filing an application for a new water use to expand our existing area of
wetland kalo cultivation to one-quarter of our land.
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ATTACHMENT B: USGS Map
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ATTACHMENT C: TMK MAP

E‘?n-ﬂ'w FEEas
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This is a true and correct copy of TMK No. 3-2-007: 017 depicting our areas of existing use
shaded in grey and ‘auwai diversion location. Our existing lo'i is in the lower right corner.
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ATTACHMENT D: PICTURES

Above is a true and correct copy of a photograph taken on October 25, 2008 that accurately
depicts the kuleana “auwai on our land and the pipes we use to bring water to our lo'i kalo and
for our subsistence crops and other purposes. The 1 %" inch opened black pipe (in the middle of
the photograph and parallel to the “L” shaped white pipe), brings water to our lo‘i. The %" white
pipe (stretching horizontally across the photograph), is attached to the hose that we use to water
our plants and fill our tank to store water for domestic purposes in our home.
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Above is a true and correct copy of a photograph taken on October 25, 2008 that accurately
depicts the conditions of our lo‘i kalo and Alfred Kailiehu, Sr. (on the right).

Above is a true and correct copy of a photograph taken on October 25, 2008 that accurately
depicts the watermelon we grow on our land, an example of our subsistence crops.
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Above is a true and correct copy of a photograph taken on October 25, 2008 that accurately
depicts the cucumbers we grow on our land, an example of our subsistence crops.

Above is a true and correct copy of a photograph taken on October 25, 2008 that accurately
depicts some of our subsistence crops, including bananas, papayas, and chili peppers.
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ATTACHMENT E: DOCUMENTATION SUPPORTING APPURTENANT RIGHTS
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