ORIGINAL

STATE OF HAWAII Cal
\ DEPARTMENT OF LAND AND NATURAL RESOURCES COMMISSION 0 WALEEF"“
} COMMISSION ON WATER RESOURCE MANAGEMENT RESOURCE MA
FOR EXISTING DSE I THE NA WL EFi, MAUL, SURFACE 7MY APR 30 M 8: 18
WATER MANAGEMENT AREAS
FORM SWUPA-E (NA WAI EHA, MAUI)

For detailed instructions on filling out this application, refer to the attached Instructions. |Event ID:

APPLICANT INFORMATION: Note: In accordance with §174C-61(1)(B), HRS, In the event a fessoe, licensee, daveloper, or any other
parson with a larminabie interes! or asiate in the land, which is the weter source of the permitied water, apples for a water permit, the landowner shall
also ba sinled as a joint applicent for the wailsr permit.

1 E Applicant’s Confact 2. SOURCE LANDOWNER'S NAME | Seuros Landowner's Coniadt
Jaumes Kahalekai, Kani Kahalekai, { Kaui Kahatekai WAILUKU WATER COMPANY Avery Chumbley
Millidani Sheaffer LLC

Applicant's Maling Address, or Principel Pisce of Source Landowner's Maling Address, of Principsl Place of Business:

202 Wsaihe' e Valley Rd. 255 East Waiko Road

Wailuku, HI 96793 Wailuku, HI 96793

Applcent s Phons “Applcants Fax Appicants E-med Souros Eandowners Phons | Source Landowner's Fax | Source Landownars E-mel

EXISTING SOURCE INFORMATION

The following must be sitached before this application is accepted as complete:
« Portion of 7.5-Minute Serlea USGS topographic map (scale 1:24,000) labeled with stream and diversion locations and quad map name.

« Property Tax Map Key (TMI), showing stream or diversion location, and location of water use referencad to astablished property boundaries.
« Photograph{s) of the surface water diversion works and end use.

3. SURFACE WATER HYDROLOGIC UNIT AND CODE: [@IWathesss022 [] Waiehuw9023 [Jlaog024 [ Waikepu/5001

da. TMK OF STREAM DIVERSION LOCATION: 3 -2

-2 -

- D4

N R
3

Zone Sector Piat

HE

4b. TMK OF DITCH DIVERSION LOCATION:

8. STREAM DIVERSION: How is water divarted from the stream: to your propenty? Check afl that apply.
B Pipe O Pump B3 Ditcivauwal [] Other Describe: See Attached
Is the diverted water retumed to the siream or ditch? [ Yes. [ No. If yes, how much water is retumad?  See Attacked

8. FLOW MEASUREMENT INFORMATION:
Does the streem diversion have a flowmeter with totalizer or other device to measure diverted amounts?
O Yes. Enter the mstaliation date:
Describa the device and enter measured amounts in Table 1.
B No. Expilain how you are measwring flow o justify amounts shown in Table 1 in the space below
See Antached section “Table 2, Box 107

EXISTING USER INFORMATION

7. APPURTENANT RIGHT: Do you claim an appurtenant right for your waber use? & vYes [ No
If yes, has the appurtenant right been established by the courts or the Commission? [ Yes [X No

8. END USER INFORMATION:  Are you an end user on an existing water systsm? B3 Yes [J No
If yas, who is the operator of the water sysiem? Wailuku Water Company

8. REGISTRATION AND DECLARATION OF WATER USE: Do you have a Registration and Declaration of Water Use with the Commission?
B3 Yes. List the file reference name(s):  Kaluau H; Kahalekai IM
0O ne

10. STREAM DIVERSION WORKS PERMIT (SDWP):
Have you ever been issuad a SDWP by the Commission?
[J Yes. List the parmit numben(s):
B3 No

NOTE: Signing below indicates that the signatories understand and afftnm thet the information provided on this application |s accurate and true to the
best of their kmowledge. Furthermore, the signatories undersiand that: 1) if necessary, further information may be required bafore the application is
considered complete; 2) if 8 water use permit is granted by the Commission, this permit will be subject, but not limited, to ey existing legel uses,
changes in sustainable yields and instream flow standards, Hawallsn Home Lands uses, and any other conditions imposed by the Commission; and
3) the applicant is responsible for paying the required public notice fess associated with this application.

11. APPLICANT 12. SOURCE LANDOWNER

Ko Kool Minofowg ™

Print

iD:

SWUP ND. g

MWS‘B:?B Page10f8 34_44‘/




SURFACE WATER USE PERMIT APPLICATION

TABLE 1: 12-MONTH AVERAGE DAILY USE
Measured or Calculated Use of Water at the Source or End Use

EXISTING USE (NA WAI EHA, MAUI)

As of the Effective Date of Designation, April 30, 2008

AVERAGE DAILY USE FOR Sheck onw, tam pes Box
el o R AltNE e (GPD) | METERED | EsTiMATED | ASTRESBUT | inacTive Please describe
May 2007 253,800 O X O O
June 2007 253,800 O | ] d
July 2007 253,800 O X O |
August 2007 253,800 O [ O O
September 2007 253,800 0O X O d
October 2007 253,800 O X O O
November 2007 253,800 O & O O
December 2007 253,800 O % O L]
January 2008 253,800 L—_l E D D
February 2008 253,800 O X O L]
March 2008 253,400 O X O O
April 2008 253,800 0O [} O O
DAILY USE FOR THE MONTH 300500 GPD
et

FORM SWUPA-E 5/27/0B Page2cof8



SURFACE WATER USE PERMIT APPLICATION
EXISTING USE (NA WAI EHA, MAUI)

TABLE 2: LAND USE CONSISTENCY/EFFICIENCY
(Attach additional copies of Table 2 if necessary)

LAND USE CONSISTENCY EFFICIENCY OF USE
Ty — S— - e E— E— — T =T T T YY1 Iy Y YT Yy Y “ e
1.PURPOSE ¢ | 2. USE TMK 3, 3TATE 4. CDUP 5. COUNTY [T T. 4. 3UB- 9. UNITS OR 10. APPLICANT'S JUSTIFICATION FOR REQUESTED QUANTITY OF USE FOR ITEM 7.
WATER USE ATTACH THE FOLLOWING: LANQ USE REQD ZOMNING CODE REQD REQUESTED WMEYERED? NET H epplicable, attach sheats 10 show how this number was calculeted.
CATEGORY « Property tax map, showing uss location in refsrance 1 QISTRIET Enzer sither: Enier atther: QUANTITY OF | (Yes of Noj) | ACREAGE Fot imigation uses, i in Teble 2,
sstabiished property boundaries Yan and Date Yeu and Date USE Gallons
* Phroiograph of the srea of use spproved, or approvad, or pec Day (GPD)
Yen and not Yse ond notl
acquired, ot acquirsd, or
MNo No

Uses that require potable (drinking) water

Zorm Seclkr Pl Parcel
Zona £ Piat Parcal
Zarw Settaw Pt Purced
Zors Bzt P P
TOTAL POTABLE USE | N/A GPD
Uses that do not require potable water
3 - 2 - 005 023
IAGRCP Ag No Ag No 23(,000 No 0.77 See Attached
2eme Bzt Pl Parcal
3 - 2 - 005 : 0
IAGRCP Ag No Ag No 22,800 No 0.076 See Attached
2orm ‘Bechor Pl Pascal
Zore Sacxe Pim FParcal
Zore Bk Plat Pircel

TOTAL NON-POTABLE USE § 253,800 GPD

TOTAL USE REQUESTED (Sum of Total Potable Use and Total Non-Potable Use above) = | 253,800 GPD

If total use requested is not equal to the total monthly average in Table 1, please explain.
N/A

In accordance with §174C-51(5), please explain if there are any limitations (legal, contractual, etc.) on the use(s) of water described above.
N/A

FORM SWUPA-E 5127108 Pagelofé



SURFACE WATER USE PERMIT APPLICATION
EXISTING USE (NA WAI EHA, MAUI)

TABLE 3: IRRIGATION INFORMATION

List all crops as separate line items and include landscape and golf course irrigation, grown in the 12 months prior to April 30, 2008. Attach additional copies of Table 3 if necessary.

1. USE TAX MAP KEY (TMK) 2 CROP 3. TOTAL ACREAGE 4. NET IRRIGATED 5. BEGIN ROWTH 6. END GROWTH 7. IRRIGATION SYSTEM | 8. IRRIGATION
Attach map outiining area and photo. ACREAGE PERIOD (Month) PERIOD (Month) {Refer lo instructions.) PRACTICE
{Refor to Instructions.)
SRR BN = Wetland Kalo L1 on Acnual Anmual Flood (targ) FicMd capacity
o Baackr Pt Parcel
3 - - oz2 Wetland Kako 0.12 0.07% Annual Anmual Flood (tarc) Field capacity
Zone Sackr Pt Percel
Zane Sacior Pt Parcsl
Zane Saclor Pt Parcal
Zone Secior Pt Parcal
Zone Sackor ("] Farcel
2one Sector ("] Parcal
F2 Secky Pt Parosl
Zow Sacker Pt Paresl
Zow e Pt Paronl

FORM SWUFPA-E 527108 Pagedof 8



SURFACE WATER USE PERMIT APPLICATION

EXISTING USE (NA WAI EHA, MAUI)
TABLE 4: ALTERNATIVES ANALYSIS

Potable Alternatives Non-Potable Alternatives
Attach additional sheets if necessary. Aftach additionai sheets if necassary.
Municipal sources N/A See Attached
Wastewater reuse N/A See Attached
Ditch system N/A Sex Attached
Desalinization N/A See Attached
Ground water N/A See Attached
Pther (specify) N/A N/A

PUBLIC INTEREST

§174C-2(c) states that: The state water code shall be liberally interpreted to obtain maximum beneficial use of the waters of the State for purposes such as domestic uses, aquaculture

uses, irrigation and other agricultural uses, power development, and commercial and industrial uses. However, adequaie provision shall be made for the protection of traditional and

customary Hawaiian rights, the protection and procreation of fish and wildlife, the maintenance of proper ecological balance and scenic beauty, and the preservation and enhancement of
waters of the State for municipal uses, public recreation, public water supply, agriculture, and navigation. Such objectives are declared to be in the public interest

Explain below how the uses in your application are consistent with the public interest as described above. Attach additional sheets if necessary.

Sec Attached

FORM SWUPA-E 5127108 Page50of8



SURFACE WATER USE PERMIT APPLICATION
EXISTING USE {(NA WAI EHA, MAUI)

INSTRUCTIONS FOR FILLING OUT FORM SWUPA-E
This application form is to be used for actual existing uses as of the effective date of designation, April 30, 2008, for the Na Wai Eha Surface Water
Management Areas, Based on the State Water Code, Section 174C, Part IV Regulation of Water Use, a completed application must be filed with the
Commisgion on Water Resource Management (CWRM) no later than April 30, 2009, 10 qualify as an cxisting use. Failure to meet the filing
deadline may cause your application to be considered a new use and require you to file an Application for Surface Water Use Permit for New Use,

If you are applying for a new surface water use, which are proposed uses afier the date of designation, please use the Application for Surface Water
Use Permit for New Use, Form SWUPA-N,

Information about surface water management areas and the current application forms are available at our website: http://www hawaii. gov/dinr/cwrm/,
by contacting the Stream Protection and Management Branch at 587-0234; or sending an email to: dinr.cwrmi@hawaii.gov.

R MP! APPLICATION Information must be legible, Therefore, please type or clearty print all information in ink.

Fill in the most recent application form.

Fill in every line on the application.

Enclose a check for the non-refundable filing fee of $25 payable to: Department of Land and Natural Resources.

Pay for the cost of publishing any required public notices reiated to your application.

Mari the source and end use locations on the appropriate USGS quad map and TMK map and attach to your application.

Attach photos showing your existing diversion, measuring device (if applicable) and end use areas.

Sign the application form. Both the applicant and the landowner of the source must sign the application form.

Submit one original and 15 coples of the application form; one original and 15 copies of the attachments (instructions, maps, photos and
any additional attachments) and filing fee to: Commission on Water Resource Management, P.O. Box 621, Honolulu, HI 96309,

Tmompanop

The applicant must establish that the existing use of water is a reasonable and beneficial use. According to §174C-3 of the State Water Code:
"Reasonable-beneficial use” means the use of water in such a quantity as is necessary for economic and efficient utilization, for a purpose, and ina
manner which is both reasonable and consistent with the state and county land use plans and the public interest.

Furthermore, public interest is described in §174C-2(c) of the State Water Code which states that: (Hhe siate waver code shall be liberally interpreted to
obtain maximum beneficial use of the waters of the State for purposes such as domestic uses, aguaculture uses, irrigation and other agricultural uses,
power developmeni, and commercial and industrial uses. However, adequate provision shall be made for the protection of traditional and customary
Hawalian rights, the protection and procreation of fish and wildlife, the maintenance of proper ecological balance and scenic beauty, and the
preservation and enhancement of waters of the State for municipal uses, public recreation, public water supply, agriculture, and navigation. Such
objectives are declared to be in the public interest.

LINE BY LINE INSTRUCTIONS FOR COMPLETIN I
APPLICANT INFORMATION

1. APPLICANT’S NAME: Fill in the information for the applicant. This should be the entity that will be responsible for all conditions of the
waler use permit.

2. SOURCE LANDOWNER'S NAME: Fill in the information for the landowner of the property where the existing surface water diversion works
is located. Note; in accordance with §174C-51(1XB), /n the event e lessee, licensee, developer, or any other person with & terminable inferest or
estale in the land, which Is the water sourca of the permitted waler, applies for a weler permil, the landowner shalf also be stated as a joint
appiicani for the waler permil.

EXISTING SOURCE INFORMATION

3. SURFACE WATER HY DROLOGIC UNIT AND OODE: Check the appropriate box for the hydrologic unit name and hydrelogic code where
the source is located. The “source” is the stream, ditch, or conduit from which water is diverted to the user. For information on hydrologic unit
namcs and unit codes please refer to the Surface-Water Hydrologic Unit: A Management Tool for Instream Flow Standards report available on
the CWRM website at: http://www hawaii.govidInricwmy/, or contact CWRM staff at (808) 587-0234. You may also contact CWRM toll-free
from Maui at; 984-2400, £xt. 70234,

4a. TMK OF STREAM DIVERSION LOCATION: Fill in the current Tax Map Key (TMK) number of the parcel where the stream diversion is
located if applicable. To find out your TMK number, call Maui County Real Property Tax Division at: (808) 270-7297, or check online at:
www,mauipropertytax.com/

4b, TMK OF DITCH DIVERSION LOCATION: Fill in the current Tax Map Key (TMK) number of the parcel where the ditch diversion is located,
if applicable.

5. STREAM DIVERSION: How is water diverted from the stream to your property? Check the appropriate box(es). s the diverted water
returned to the stream or ditch? Check "Yes” or “No.” If yes, enter the amount of water returned,

6. FLOW MEASUREMENT INFORMATION: Check "Yes* or*No”. If you have a working flowmeter with a totalizer, answer “Yes” to this
question, and fill in the date that the flowmeter was installed and any other information you may have (manufacturer, serial number, cte.). A
totalizer directly mcasures the total use for the source (similar to a car's odometer). Otherwise, answer "No” and explain how stream diversion
is measured or estimated to justify amounts requested in Table 1

EXISTING USER INFORMATION

7. APPURTENANT RIGHT: An appurtenant water right is a legally recognized right to a specific amount of surface freshwater — usually from a
stream — on the specific property that has that right. This right traces back to the first time the land was converted 1o fee simple title; i.c., the
Great Mahele and the issuance of either a Land Commission Award or Royal Patent. The quantity of water under the appurtenant right is the
amount that was being used on the land shortly before or at the time of the Mahele.

Do you claitn an appurtenant right for your water use? Check "Yes” or “No.”
If yes, has your appurtenant right been established by the courts or the Commission? Chegk "Yes” or “No.”

8. END USER INFORMATION: Are you an end user on an existing water system? Check “Ye¢s” or “No™. If yes, please list the name of the
water system operator.

9. REGISTRATION AND DECLARATION OF WATER USE: Do you have a Registration and Declaration of Water Use from the Commission?
Check “Yes"” or *No”. If yes, please list the name of the registrant(s).

10. STREAM DIVERSION WORKS PERMIT (SDWP): Have you ever been issued a SDWP by the Commission? If yes, pleasc list the permit
number(s). Otherwise, check *No.™

11. APPLICANT: Please sign and print your name, and date your application.

12. LANDOWNER: Please sign and print your name, and date your application. The landowner shall be the joint applicant in the event the
applicant is a lessee, licensee, developer, or any other person with a terminable interest or estate in the land which is the water source of the
permitted water. §174C-51{14B)

FORM SWUPA-E 5/27/08 Page6of8



SURFACE WATER USE PERMIT APPLICATION
EXISTING USE (NA WAI EHA, MAUI)

TABLE 1: 12-MONTH AVERAGE DAILY USE - Measured or calculated use of water at the source or end use as of the effective date of
designation, April 30, 2008,

Please fill out Table | to calculate your existing use as of the effective date of the designation, April 30, 2008, of the Na Wai Eha Surface Water
Management Areas. The effective date of designation is the date of the publication of the public notice of the Commission designation action. The
qualifying dates have been filled in for this application. Fill in as completely as possible.

The 12-month average is the average daily use” of 12 months of consecytive use” from the last month of the period,

a. Average dailv yse. This is the average daily use for one month in gallons per day (GPD). To calculate this average, take the total use (in
gallons) for the month, and divide this amount by the number of days in the month.
) . To calculate the average monthly withdrawal for 12 consecutive months of use, add the average daily use for
all 12 months and divide that amoum by 12.
c. Last month. The last month of the period is the effective date of designation, April 30, 2008.

Check only goe of the following boxes per row in Table 1:

Metered ~ data is based on an operational meter with a totalizer,

Estimated — data is based on some indirect measurement technique (e.g. measured flow rate multiplied by time of operation).
Active but unknown — source is active, but there is no means to measure or estimate flow coming from source.

Inactive — source was not pumped or diverted for the month.

Other - describe how water use was measured or calculated in this box.

TABLE 2: LAND USE CONSISTENCY/EFFICIENCY

1. PURPOSE / WATER USE CATEGORY: Choose one of the following purpose or category codes listed below for each row in Table 2.
‘There may be several purpose/categories on a single TMK, and each purpose or category must be listed in a separate row. Attach additional

copies if necessary.

AGRICULTURE
AGRAQ Aquatic Plants & Animals
AGRCP Crops & Processing
AGRLI Livestock & Processing, and Pashure
AGRON Ormnamental & Nursery Plants
AGROTH Other

DOMESTIC
DOM Single & Multi Low-Rise & High-Rise Household
DOMN Domestic (Non-residential)
DOMNCB Commercial Businesses
DOMNRI Retigious Institutions

DOMNHOS Hospitals
DOMNHOT Hotels

DOMNOB Office buildings
DOMNOTH Domestic Non-Residentiai — Other
DOMNSC Schools
INDUSTRIAL
INDEL Geothermal, Thermoelectric Cooling, Power Development
INDFP Fire Protection
INDMI Mining, Dust Control
INDOTH Industrial — Other
IRRIGATION
IRRGC Golf Course
IRRHM Habi#tat Maintenance
IRRHOT Hotel
IRRLA Landscape/Water Features
IRROTH Other
IRRPA Parks
IRRSC Schools
MILITARY
MIL Military
MUNICIPAL
MUNCO County
MUNPR Privately owned and operated but defined as a public system by the Department of Health
MUNST State

2. USETMK: The Tax Map Key number of the parcel over which the water is applied. There should only be one parcel for each line. Also,
attach a TMK map(s} for the lots showing the boundaries of inigated acreage, etc., as well as a photograph of the area of use.

3. STATE LAND USE DISTRICT: To find out the current Land Use District, contact the Land Use Commission at 587-3822,

4, CDUP REQUIRED: If a Conservation District Use Permit (CDUP) is required, enter either: “Yes” and the date the CDUP was approved if you
have a CDUP applicable to this project; or “Yes” and “not acquired” in this box. If a CDUP is not required, enter "IN for no in this box. To
check if your parcel is in the Conservation District, contact the Land Use Commission at 587-3822. If your parcel is in a Conservation District,
contact the Department of Land and Natural Resources Office of Conservation and Coastal Lands at 587-0328 to find out if a CDUP is required.

5. COUNTY ZONING CODE: To find out the Zoning Code for your property, call Maui County Planning Department at 270-6279,
or 270-7253

6. SMAP REQUIRED: If a Special Management Area Permit (SMAP) is required for this project, enter either: *Y" and the date SMAP was
approved; or “Y" and "’not acquired” in this box. 1fa SMAP is not required, enter “N” for no in this box. To find out if your property is ina
Special Management Area and requires an SMAP, call Maui County Planning Department at 270-8205,

7. QUANTITY OF USE: Enter the quantity of use in gallons per day (GPD). Justification for the quantities requested may depend on your
answers to items 8 and 9, and you should describe the justification in item 10,

8. SUBMETERED? (Y/N): If the specific use is submetered, enter “Y™ for yes here. 1f it is not submetered, enter “N™ for no. Submetering is
specific to each line item.

9. UNITS OR ACREAGE: This is the value and category as the basis for calculating the duty. “Duty” is the amount of water used or requested
for a “unit™ over a specific time period, ¢.g. gallons per acre per day, or gallons/acre/day. “Unit” can mean dwelling units, or number of people,
or animals, Examples to fill in for this category are: 400 dwelling units, 500 people, 3.74 acres.

10. APPLICANT'S JUSTIFICATION FOR REQUESTED QUANTITY OF USE FOR ITEM 7: Explain how you are justifying the amourt you
are requesting. Attach additional sheets if necessary.

FORM SWUPA-E 5/27/108 Page7of8



SURFACE WATER USE PERMIT APPLICATION
EXISTING USE {NA WAI EHA, MAUI)
TABLE 3: IRRIGATION INFORMATION

If you have grown crops in the year prior to the date of designation, please list all the crops (including landscape and golf course irrigation) that you
have grown, Enter a single crop and single TMK per line. 1f you have multiple crops, list them all as separate line items. Attach additional copies of
Table 3 if necessary,

USE TAX MAP KEY (TMK): Enter the parcel number where the crop is being grown. Attach a map outlining irrigated area(s} and photos.
CROP: Enter the crop type.

TOTAL ACREAGE: Enter the total acreage of the parcel listed.

NET IRRIGATED ACREAGE: Enter the acreage for the specific crop grown.

BEGIN GROWTH PERIOD (MONTH}): This is the month of the start of the growth cycle. For perennial crops, list the 12 month prior to the
date of designation,

END GROWTH PERIOD (MONTH): This is the month of the end of the growth ¢ycle. For perennial crops, list the month of the date of
designation.

7. IRRIGATION SYSTEM: Enter one of the following:

LalE ol ol o il

=

TRICKLE, DRIP
TRICKLE, SPRAY

MULTIPLE SPRINKLERS
SPRINKLER, CONTAINER NURSERY
SPRINKLER, LARGE GUNS
SEEPAGE, SUBIRRIGATION
CROWN FLOOD

FLOOD (TARO)

OTHER - Please describe.

8. TRRIGATION PRACTICE: Enter one of the following:

+ IRRIGATE TQ FIELD CAPACITY

+  APPLY AFIXED DEPTH PER IRRIGATION
«  DEFICIT IRRIGATION

+ QOTHER - Please describe,

TABLE 4: ALTERNATIVES ANALYSIS

Please address every alternative listed in Table 4 and whether or not they arc available, for both potable and non-potable needs. Other aliernatives on
the last line may include stormwater reclamation, rainwater catchment, etc,

Surface water is defined in §174C-3 as both contained surface water - that is, water upon the surface of the earth in bounds ereated naturally or
artificially including, but not limited to, streams, other watercourses, lakes, reservoirs, and coastal waters subject to state jurisdiction - and diffused
swrface water - that is, waler occurving upon the surface of the ground other than in contained waterbodies. Walter from natural springs is surface water
when it exils from the spring onto the earth s surface.

PUBLIC INTEREST

Explain how the uses in your application are consistent with the public interest as described in §174C-2(c): (the state water code shall be liberally
interpreted to obtain ma.wnwn beneﬁcml use of the waters of the State for purposes such as domestic uses, aquacnlture uses, irrigation and other
agricultural uses, power development, and cial and industrial uses. However, adequate provision shall be madc  for the protection of traditional
and customary Hawaiian rights, the protection and procreation of fish and wildiife, the maint e of proper ical bal and scenic beauly, and
the preservation and enhancement of waters of the State for municipal uses, public recreation, public water supply, agnadmre and navigation. Such
objectives are declared to be in the public interest,

FORM SWUPA-E 5/2708 PageBof8



KAHALEKAL JAMES, KAUI; MILLILANI SHEAFFER
TMK Nos. 3-2-005-022, 023

WATER USE PERMIT APPLICATION - EXISTING USE
PAGE 1 of 16

ATTACHMENTS
EXHIBITS:

Appended hereto as Exhibit (1) is a copy of the 7.5 minute-series USGS topographic map with
the Waihe'e Ditch Diversion and Spreckels Ditch Diversion labeled. Exhibit (2) is a TMK map
showing the location of our property, “auwai diversions, and area of existing use. Exhibits
(3(a)) to (3(c)) contain true and correct copies of photographs accurately depicting the South
Waihe e kuleana “auwai as it brings water to our land and our end uses for lo'i kalo. Exhibit (4)
provides documentation establishing our appurtenant rights.

Supplementary Information

Supplemental Information, Box 2: Source Landowner

Not applicable pursuant to HRS § 174C-51(1)(B), because applicant does not have a
terminable interest in the land which is the source of the permitted water. According to the
Water Commission’s records, which have not been verified, Wailuku Water Company claims to
be the source landowner.

Supplemental Information, Box 5: Stream Diversion

We are kuleana users along the kuleana “auwai that runs to the south of Waihe e River.
Water is diverted from Waihe'e River at the Waihe'e and Spreckels diversions (see attached
USGS topo map). All the water from the Spreckels diversion enters the Spreckels Ditch, as
does some water from the Waihe'e diversions. The South Waihe'e Valley kuleana “auwai
receives water via a pipe in the Spreckels Ditch. The pipe empties into an open “auwai on the
south side of Waihe e River. We receive the outflow from Kenneth Kahalekai’s land at TMK
No. 3-2-004:003 via pipes and open ditch at TMK No. 3-2-004:023 (see Exhibit (3(a))). The
water continues to our 1o'i kalo at TMK No. 3-2-004:022 in an underground pipe. After the
water flows through our 10'i kalo, some of our outflow returns to Waihe e River via an open
ditch and some flows down to the Anakalea’s property at TMK No. 3-2-005:020.

Supplemental Information, Box 7: Appurtenant Rights

Our property has appurtenant rights because it was in kalo cultivation at the time of the
Mahele of 1848. In fact, almost all of the stream water we currently use is for ancient loi kalo
that we have restored. Attached hereto as Exhibit (4) are true and correct copies of Mahele
records for Land Commission Award No. 4405-HH, Royal Patent No. 4119. This land has
been in our family for several generations, and based on our knowledge of the history of this
kuleana and our family’s use of the kuleana water on the land to grow kalo, we have no
evidence, indication, or any other reason to believe that our appurtenant rights have been
extinguished. This application should be granted pursuant to HRS § 174C-63.



KAHALEKAI, JAMES, KAUI; MILLILANI SHEAFFER
TMK Nos. 3-2-005-022, 023

WATER USE PERMIT APPLICATION - EXISTING USE
PAGE2of 16

Addendum, Table 2, Boxes 3 through 5: State Land Use District and County Zoning

Our application seeks to use water on land zoned agricultural. The cultivation of
wetland kalo in the traditional manner is consistent with state and county general plans and land
use designations. Additionally, this use is consistent with county land use plans and general
policies.

Addendum, Table 2, Box 10: Justification for Requested Quantity

We estimated our existing water use for wetland kalo cultivation on TMK No. 3-2-
005:023 of 231,000 gallons per day by multiplying the amount of land we had in wetland kalo
cultivation on April 30, 2008 (about 0.77 acres) by 300,000 gallons, the average amount of
water we understand is required to grow healthy wetland kalo.

We estimated our existing water use for wetland kalo cultivation of 22,800 gailons per
day on TMK No. 3-2-005:022 by multiplying the amount of land we had in wetland kalo
cultivation on April 30, 2008 (about 0.076 acres) by 300,000 gallons, the average amount of
water we understand is required to grow healthy wetland kalo.

Addendum, Table 4: Alternatives Analysis

Because our land has an appurtenant right to stream water, which is in the nature of an
easement that was conveyed with the land at the time of the Mahele, we do not need to
demonstrate that we have no practicable alternative source of water. Our appurtenant right is
for stream water, not to water from some other source, and our exercise of this appurtenant right
enjoys maximum protection and first priority under the law. Similarly, our traditional and
customary right as Native Hawaiians is to cultivate kalo on our land in the traditional manner,
not in some other manner using alternative, non-traditional sources, and this traditional and
customary right is constitutionally protected.

Moreover, even if we did not have protected rights to stream water, there is no
potentially available alternative source that is economically practicable. We cultivate kalo on
our land for cultural and subsistence purposes. An alternative water source that would require
us to pay for the volumes of constantly flowing water in our l0'i necessary to keep temperatures
cool and support healthy kalo would make our practice and use economically impossible. We
would effectively be denied our appurtenant right and traditional and customary right to grow
kalo on our land. As shown below, each potentially available alternative water source imposes
a cost on exercising our protected rights and we do not have any practicable alternative for our
use of water from the South Waihe'e kuleana “auwai.

Municipal Sources. Our domestic water services are typical residential services and do
not have the capacity to deliver the volumes of water we require for wetland kalo cultivation.
Even if the Maui County Department of Water Supply were willing to provide municipal water
for kalo cultivation by installing a larger water meter, the cost of using municipal water for such
purposes would be prohibitive. Additionaily, water from the Maui County Department of
Water Supply is chlorinated, which is detrimental and unsuitable for kalo cultivation.

Wastewater reuse. Reusing wastewater is impracticable because we would still be
required to pay for large volumes of flowing water. As a small user engaged in traditional and
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domestic uses, we do not have the means to hookup to and use that water. The closest
wastewater treatment plant is in Kahului.

Ditch system. We are currently using water from an existing “auwai that has
historically provided water for the ancient lo*i kalo on these lands. Getting water from other
ditch systems is not practicable. First, the other ditch systems in Na Wai ‘Eha do not
consistently have enough water to support additional users. Second, we lack the property,
access, permissions and funding necessary to permit and construct an additional ditch diversion.
The cost of taking water from or constructing another ditch is not practicable.,

Desalinization. Desalinization of brackish water is not a practicable alternative because
we are not aware of any such plant having been built on Maui. According to the County’s
estimates, a plant is expected to be built in 2013 at the earliest.

Ground Water. Even if we were able to secure the permits necessary to drill a well
and pump ground water for our uses, installing and operating such a well to provide flowing
water for kalo cultivation would be unprecedented and extremely burdensome. As a smalil user
engaged in traditional and domestic uses, we do not have the means to install and maintain such
infrastructure.

Supplemental Information, Table 4, Public Interest:

Our Existing Use is Consistent with the Public Interest

Generally, “water use for diversified agricuiture on land zoned for agriculture is
consistent with the public interest.” In re Waiahole Ditch Combined Contested Case, 94
Hawai‘i 97, 162, 9 P.3d 409, 474 (2000) (“Waiahole I”). Further, HRS § 174C-2(c) provides
that the protection of traditional and customary Hawaiian rights, agriculture, and the
maintenance of proper ecological balance and scenic beauty are “in the public interest.” Qur
existing water use is predominantly for wetland kalo cultivation. We grow kalo in traditional
ways and use it for our subsistence. We are Native Hawaiians engaged in traditional
agricultural practices, and our crops help maintain ecological balance and scenic beauty. As
such, our existing use of stream water is consistent with the public interest.

Our Existing Use is a Protected Public Trust Purpose

Kalo cultivation by Native Hawaiians and the exercise of appurtenant rights are also
protected public trust purposes. Waidhole I, 94 Haw. at 137 & n.34, 9 P.3d at 449 & n.34; see
also Haw. Const. art XH, § 7 (protecting traditional and customary Native Hawaiian rights);
HRS § 174C-101(c) (specifically protecting the right to cultivate kalo on one’s own kuleana).
Additionally, because much of the water we use is returned directly to Waihee River, our use
supports other public trust purposes such as: (1) the maintenance of waters in their natural
state; (2) resource protection; (3) water for domestic purposes; and (4) the protection of
traditional and customary Native Hawaiian rights and appurtenant rights.

Our Existing Use Supports Beneficial Instream Uses
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Because we return much of the water we divert for kalo cultivation directly to Waihe'e
River, our existing use also supports beneficial instream uses such as: (1) the maintenance of
fish and wildlife habitats; (2) outdoor recreational activities; (3) maintenance of ecosystems
such as estuaries, wetlands, and stream vegetation; (4) aesthetic values such as waterfalls and
scenic waterways; (5) maintenance of water quality; (6) the conveyance of irrigation and
domestic water supplies to downstream points of diversion; and (7) the protection of traditional
and customary Native Hawaiian rights. See HRS § 174C-3.

Our Existing Use is a “Reasonable-Beneficial Use”

“Reasonable-beneficial use” is defined as “the use of water in such a quantity as is
necessary for economic and efficient utilization, for a purpose, and in a manner which is both
reasonable and consistent with the state and county land use plans and public interest.” HRS §
174C-3. As indicated, our existing use of stream water is consistent with state and county land
use plans and the public interest. It is also “economic and efficient” because we only use the
amount we need. We take steps to make our water use efficient. For instance, we use pipes
where appropriate to minimize water loss, and our farming practices have been handed down
for decades to maximize efficiency and effectiveness. Therefore, our use is “reasonable-
beneficial.”
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EXHIBIT (1): USGS Topo Map

Topographie niap of the Waihe e whupuaa i central Maui. Hawan's (Saurce: LS. Geological Survey, 1996),
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EXHIBIT (2): TMK Map

R A

e L R W Aebd = 5.2.-"
-

A. TMK No. 3-2-05-23: 1.11 total acres (0.77 acres lo'i kalo) and Kaui Kahalekai’s
house

B. TMK No. 3-2-05-22: 0.44 total acres (0.076 acres lo"i kalo) and James Kahalekai’s
house
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EXHIBIT (3a):; Photographs

The photograph above depicts the “auwai as it flows from Kenneth Kahalekai’s land at
TMK No. 3-2-004:002 to our land at TMXK No. 3-2-005:023.
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EXHIBIT (3b): Photographs
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EXHIBIT (3c): Photographs
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e}
1.3

No. LLOS FFEu  (oont.) }E
Menka Evamoco ek

Kahakuloa Kawaa's land :

Makai Hapela's land ;_'

Wailuku Maikasloa q

¥o. LLO5 GG Xupanihi July 27, 1849 T
Hale gworn Kekshic wrote (the claim) before 1848. Hale has seen 2 sections in |':f';r
i

the ilis of Waihee.
from Euihelgni at the same time.

naoa, no objection.
Seotion 1 = Whole ili of Walavkuu

First section from Anadarea in 1843, he received lands

Section 2 from “Eana in 18L6. Kana's land
from Hale in 1846, Bale's land from EKuihelani.
@ 2Poalima's in first section.

a3

P
P A

Kuihelani's land from M. Eskus~

Mauka Eughine
Eghakuioa Pali
Makai and Wailvku Stream
Section 2 - I} Patches at Chia
Maulks, Poalima
Kshaktuloa ¢ Pali
Makai Hiaaing
Welluku Hale's land
No. Ll0OS HH  Akihewa July 22, 18lL9 Page 293

Euamoo sworn Kekahio wrots wahshea's (claim} before 1848 and he hes seen 3

sections in the ilis of Waihee.

This i8 an old land before 1629 at the time of Kam I,

before 1829, no objection.
Section 1 - Tarc moo at Papaina 2
Mauka
Kahalmloa
Makai
Wailuku
i Section 2 ~ Pasture st Papaina 1
; Mavks
Kahskuloa
Makai
Wailuku
5 patches in Kalepelepe 2
Mauka
Kghakulos
Makai
Wailuku

3gction 3 -

Laend from Z. Kaasuwai

3 Poalimg's in the first seotion

Kahikiula
Pali
Wahalua
Eawas

Big ditch
Wahalus
Kawea
Eeino

Pashao
Kaanua,
Wein 11i
Pali

No. L4OS ' IT Kshapamui

on Oghu.
PE

July 27, 1849

Anekalea had given Kshemenui 2 sections in 1843 m but it has not been filed

-lv;.. 105 KX Uhu

b R TS

been retuwrned as yet.
of YWaihee.

5

T

July 27, 1849

Claimant sworn Kekshio wrote this claim before 1818, but documents have not
Kahanaul sworn He hes seen 1 taro section at Kamshoe ili




