


APPLICATION FOR SURFACE WATER USE PERMIT - PROPOSED NEW USE

TABLE 1: LAND USE CONSISTENCY! EFFICIENCY
(Attach additional copies of Tablel if necessary.)

LAND USE CONSISTENCY EFFICIENCY OF USE
2 3 4 5 6 7 8 9 10 11

TMK FOR PROPOSED LOCATION OF USE
PURPOSE I ATTACH THE FOLLOWING: STATE CDUP REQ’D SMAP REQ’D SUB- APPLICANT’S JUSTIFICATION FOR REQUESTED QUANTITY OF USE FOR ITEM 9.COUNTY UNITS OR GPDIUNIT or REQUESTED

WATER USE • Property tax map, showing proposed location of use LAND USE Check the appropnate ZONING Check the appropnate box. NET GPDIACRE QUANTITY OF METERED?
If applicable, attach sheets to show how this numberwas calculated. For irilgatios uses, fill inand write in the date Check Yes

Table 2CATEGORY referenced to established property boundaries. DISTRICT box, and wnte in the date CODE ACREAGE (Gallons per Day) USE (GPD) or Noapproved, if applicable, approved, if applicable.• Photograph of the area of proposed use.

Uses that require potable (drinking) water
D Yes, date approved: D Yes, date approved:

j j i / lYes- U - D Yes, not acquired D Yes, not acquired No
Zone Sec P1st Parcel C No C No

I] Yes, date approved: C Yes, date approved:
/ / / üYes

-

-
C Yes, not acquired C Yes, not acquired No

Zone Sec Plat Parcel C No C No

i / / / EYeSJ - [] -

C Yes, date approved: C Yes, date approved:

C Yes, not acquired C Yes, not acquired J No
Zone Sec Plat Parcel C No C No

j / / i EYesJ - [_J :
C Yes, date approved: C Yes, date approved:

C Yes, not acquired C Yes, not acquired E No
Zone Sec Plat Parcel C No C No

‘I,’
TOTAL POTABLE USE 0 GPD

Uses that do not require potable water
C Yes, date approved: C Yes, date approved:

AGCRCP - - 0 0 2 0 0 7 Rural C Yes, not acquired C Yes, not acquired No
I / / / [1 Yes

See Attachment “1”RU-0.5 0.5 300,000 150,000
Zone Sec P1st Parcel No 0 No

El YesDOM - [J - 0 0 2 0 0 7 Rural
C Yes, date approved C Yes, date approved:

/
‘ 0.90 3,000 2700

/ / RU-0.5 C Yes, not acquired No See AttachmentC Yes, not acquired
Zone Sec Plat Parcel I 0 No 0 No

/ / j EYesJ - [___j -

C Yes, date approved: C Yes, date approved:

C Yes, not acquired C Yes, not acquired E No
Zone Sec P1st Parcel 0 No C No

/ / / EYesJ - [J —

C Yes, date approved: C Yes, date approved:

C Yes, not acquired C Yes, not acquired No
Zone Sec Plat Parcel C No 0 No

“
TOTAL NON POTABLE USE 152,700 GPD

1
TOTAL QUANTITY OF WATER REQUESTED (Sum of Total Potable Use and Total Non-Potable Use above) = 152,700 GPD

15. Please explain if there are any limitations (legal, contractual, etc.) on the use(s) of water described above. §1740-51(5) HRS
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APPLICATION FOR SURFACE WATER USE PERMIT - PROPOSED NEW USE

TABLE 2: IRRIGATION INFORMATION

List all crops that will be grown as separate line items and include landscape and golf course irrigation.

Attach additional copies of Table 2 if necessary.

1 2 2 4 5 6 7 8
TMK OF PROPOSED LOCATION OF USE

NET IRRIGATED BEGIN GROWTH END GROWTH IRRIGATION SYSTEM IRRIGATION PRACTICE(Attach TMK map outlining area and photos for each CROP TOTAL ACREAGE
ACREAGE PERIOD (Month) PERIOD (Month) (Refer to instructions.) (Refer to instructions.)proposed use.)

W -

- 0 0 2 : 0 0 7 Taro 1.59 0.5 Year Round Year Round Flood (Taro) liTigate to field capacity
7 fl Sr Plt Prr-I

-

- 0 0 2 : 0 0
Bananas 1.59 0.125 Year Round Year Round

Other-Hand waterwith
Irrigate to field capacity

hoseZone Sec Plat Parcel

-

- 0 0 2 0 0 7 Gingeri 1.59 0.0625 Year Round Year Round
Other-Hand water with

Irrigate to field capacity
hoseZone Sec Plat Parcel

-

- 0 0 2 : 0 0 7 Vegetables 1.59 0.0625 Year Round Year Round
Other-Hand water with

Irrigate to field capacity
hoseZone Sec Plat Parcel

UU
Zone Sec Plat Parcel

UU:
Zone Sec Plat Parcel

U-U-
Zone Sec Plat Parcel

UU:
Zone Sec Plat Parcel

UU:
Zone Sec Plat Parcel

UU:
Zone Sec Plat Parcel

UU:
Zone Sec Plat Parcel

9. COMMENTS:
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APPLICATION FOR SURFACE WATER USE PERMIT - PROPOSED NEW USE

TABLE 3: ALTERNATIVES ANALYSIS AND ADDITIONAL REQUIREMENTS

A. Analysis of Potable Alternatives (Attach additional sheets if necessary.) B. Analysis of Non-Potable Alternatives (Attach additional sheets if necessary.)

Municipal sources N/A See Attachment ‘1’

Wastewater reuse N/A See Attachment ‘1’

Ditch system N/A See Attachment ‘1’

Desalinization N/A See Attachment “1”

Ground water N/A See Attachment “1”

Other (specify) N/A N/A

C. ADDITIONAL REQUIREMENTS:

PUBLIC INTEREST Hawaii Revised Statutes § 174C-2(c) states that: The state water code shall be liberally interpreted to obtain maximum beneficial use of the waters of the State for purposes such as domestic
uses, aquaculture uses, irrigation and other agricultural uses, power development, and commercial and industrial uses. However, adequate provision shall be madefor the protection of traditional and customary
Hawaiian rights, the protection and procreation offish and wild4fe, the maintenance ofproper ecological balance and scenic beauty, and the preservation and enhancement of waters of the Statefor municipal
uses, public recreation, public water supply, agriculture, and navigation. Such objectives are declared to be in the public interest.

1. Explain below how your proposed new use(s) will maximize beneficial use(s) and how they will be deemed to be in the public interest as defined by the State Water Code above.
See Attachment 1’

2. Explain below how your proposed new use(s) will not interfere with any existing legal use(s).
See Attachment ‘1”

3. Explain below how your proposed new use(s) will not interfere with the rights of the Department of Hawaiian Home Lands as provided in Section 221 of the Hawaiian Homes Commission Act.
See Attachment ‘1’
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CURRY/GOMES/LAIMANA
SWUPA-N
TMK NO. 3-3-002:009
Page 1 of 4

ATTACHMENT “1”

Exhibit “1”: Copy of 7.5 minute series USGS topographic map showing South Waiehu
Stream and our ‘auwai diversion

Exhibit “2”: TMK map showing location of our property, and close-up showing our
property and proposed uses

Exhibit “3”: Photographs of the surface water source and diversion

Exhibit “4” Letter dated January 31, 2012 and filed with the Commission on February
2, 2012, with attached Exhibits “A” through “E” establishing our
appurtenant water rights

SUPPLEMENTAL INFORMATION for SWUPA:

Box 2: Source Landowner
Not applicable pursuant to HRS § 174C-51(1)(B), because applicant does not have a
terminable interest in the land which is the source of the permitted water. According to
the Water Commission’s records, which have not been verified, Wailuku Water Company
claims to be the source landowner.

Box 5: Accommodation of Proposed Use within IIFS
There is no Instream Flow Standard for South Waiehu Stream; the Interim Instream Flow
Standard (“IIFS”) is 0.9 mgd. Our proposed use can be accommodated within the IIFS
by either: (a) treating water to satisf,’ appurtenant rights as an “instream use” pursuant to
HRS § 1 74C-3, or (b) treating only the consumptive component of the use as an
offstream use, pursuant to the Commission’s final decision in CCH-MA-06-01 (see COL
59).

Boxes 7(a) & (b): Stream Diversion
We will use water from the kuleana ‘auwai in the lower reaches of South Waiehu Stream,
see Exhibit “1”, which runs along the ‘Tao side of South Waiehu Stream in open ditches
through other kuleana land, such as TMK 3-3-002-009. From that parcel to ours, the
‘auwai flows in an underground pipe for part of the way, and resurfaces near the entrance
to our kuleana. From our property, the water flows back into the stream, below the
confluence ofNorth and South Waiehu Streams. The amount ofwater that returns to the
stream will vary depending on weather conditions and the amount of water consumed by
the crops, etc.

Box 8: Flow Measurement
See explanation for Table 1, Box 11, below.



CURRY/GOMES/LAIMANA
SWUPA-N
TMK NO. 3-3-002:009
Page2of4

Box 12: Appurtenant Rights
Our property has appurtenant rights because it was in kalo cultivation at the time of the
Mãhele of 1848. Attached hereto as Exhibit “4” is a true and correct copy of the letter we
previously sent to the Commission, which includes true and correct copies of Mähele
records for Land Commission Award No. 2447, Royal Patent No. 6164, including foreign
and native testimony indicating the land was in kalo. This land has been in our family
continuously since the MäLhele.

Table 1, Box 11: Justification for Requested Quantity
We estimated our proposed water use for wetland kalo cultivation by multiplying the
amount of land on which we intend to grow wetland kalo (0.5 acres) by 300,000 gallons,
the average amount of water we understand is required to grow healthy wetland kalo.

We estimated our proposed domestic water uses for bananas, a vegetable garden, ginger
and ti plants and watering our yard by multiplying the 2002 State of Hawaii Water
System Standard for Maui County of 3000 gallons per acre by 0.9 acres, which is the
total acreage ofour kuleana, excluding the estimated area occupied by our homes and the
0.5 acres we plan to put in wetland kalo cultivation.

Table 3: Alternatives Analysis

Because our land has an appurtenant right to stream water, which is in the nature of an
easement that was conveyed with the land at the time of the Mahele, we do not need to
demonstrate that we have no practicable alternative source of water. Our appurtenant
right is for stream water, not water from some other source, and our exercise of this
appurtenant right enjoys maximum protection and first priority under the law. Similarly,
our traditional and customary right as Native Hawaiians is to cultivate kalo on our land in
the traditional manner, not in some other manner using alternative, non-traditional
sources, and this traditional and customary right is constitutionally protected.

Even ifwe did not have protected rights to stream water, there is no potentially available
alternative source that is economically practicable. We seek to cultivate kalo on our land
for cultural and subsistence purposes; the kalo we grow will feeds our ‘ohana and be
shared with neighbors and community members. An alternative water source that would
require us to pay for the volumes of constantly flowing water in our lo’i necessary to
keep temperatures cool and support healthy kalo, would make our practice/use
economically impossible. We would effectively be denied our appurtenant, and
traditional and customary, rights to grow kalo on our land. As shown below, each
potentially available alternative water source imposes a cost on exercising our protected
rights.

Municipal Sources. Our domestic water service is a typical residential service
and does not have the capacity to deliver the volumes of water we require to cultivate



CURRY/GOMES/LAIMANA
SWUPA-N
TMKNO. 3-3-002:009
Page 3 of4
kalo and our other uses. Even if the Maui County Department of Water Supply were
willing to provide municipal water for kalo cultivation by installing a larger water meter,

the cost ofusing municipal water for such purposes would be prohibitive. Additionally,
water from the Maui County Department of Water Supply is chlorinated, which is
detrimental and unsuitable for wetland kalo.

Wastewater reuse. Reusing wastewater is impracticable because we would still
be required to pay for large volumes of flowing water. As a small user engaged in
traditional, non-commercial uses, we do not have the means to hookup to and use that
water. The closest wastewater treatment plant is in Kahului.

Ditch system. We intend to use water from South Waiehu Stream delivered by
an existing auwai. Getting water from other ditch systems is not practicable because we
do not have the property, access, permissions and funding necessary to permit and
construct an additional ditch diversion. As a small user engaged in traditional, non
commercial uses, the cost of taking water from or constructing another ditch is not
practicable.

Desalinization. Desalinization of brackish water is not a practicable alternative
because we are not aware of any such plant having been built on Maui.

Ground Water. Even if we were able to secure the permits necessary to drill a
well and pump ground water for our uses, installing and operating such a well to provide
flowing water for kalo cultivation would be unprecedented and extremely burdensome.
As a small user engaged in traditional, non-commercial uses, we do not have the means
to install and maintain such infrastructure.

Table 3, Section C: Additional Requirements

1) Our proposed new use(s) will maximize beneficial use(s) and are in the public
interest

HRS § 1 74C-2(c) provides that the protection of traditional and customary Hawaiian
rights, agriculture, and the maintenance of proper ecological balance and scenic beauty
are “in the public interest.” The water we are requesting will be predominantly for kalo
cultivation by traditional means that we will use family purposes. We will also be
growing several varieties of fruits and vegetables. We are Native Hawaiians engaged in
traditional agricultural practices, and our crops help maintain ecological balance and
scenic beauty. As such, our proposed use of stream water is consistent with the public
interest.

Kalo cultivation by Native Hawaiians is also a protected public trust purpose. Waiahole
I, 94 Haw. at 137, 9 P.3d at 449; see also Haw. Const. art XII, § 7 (protecting traditional
and customary Native Hawaiian rights); HRS § 174C-l01(c) (specifically
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protecting the right to cultivate kalo on one’s own kuleana). Additionally, because much
of the water we will use will be returned to Waiehu Stream, our use supports other
existing public trust purposes such as: (1) the maintenance ofwaters in their natural
state; (2) resource protection; (3) water for domestic purposes; and (4) the protection of
traditional and customary Native Hawaiian rights and appurtenant rights.

Kalo cultivation is a “Reasonable-beneficial use,” which is defmed as “the use ofwater in
such a quantity as is necessary for economic and efficient utilization, for a purpose, and
in a manner which is both reasonable and consistent with the state and county land use
plans and public interest.” HRS § 174C-3. As indicated, our proposed use of stream
water is consistent with state and county land use plans and the public interest. It will
also be “economic and efficient” because we will only use the amount we need. We will
take steps to make our water use efficient. For instance, our farming practices will
include the use of mulch, volunteer cover crops, and green manure to protect the soil
from erosion and minimize the use of water.

2) Our proposed use(s) will not interfere with any existing legal use

Our proposed use will not interfere with existing legal uses. As kuleana users, we have
first priority by law. Most of the water we will use will go back to Waiehu Stream.
Thus, our use will not interfere with other existing legal uses because it will not result in
a large net loss ofwater from the stream and larger ecosystem.

3) Our proposed use(s) will not interfere with the rights of the Department of
Hawaiian Home Lands

We are not aware of any DHHL lands using water from Waiehu Stream. To the
best of our knowledge, DHHL has not filed an application to use water from this source.
While we are aware that DHHL has outstanding reservations for municipal water meters
in Central Maui, our use will not interfere with those reservations, which are largely
served by ground water sources. Instead, our proposed use will actually help to protect
DHHL’s rights because the vast majority of the water that we have requested will be
returned to the stream, and if it remains in the stream, it will recharge the aquifer,
protecting the health of the aquifer system for DHHL’s present and future ground water
uses.



7.5 Minute-series USGS Wailuku Quad topographic map with the South Waiehu Stream
Kuleana ‘Auwai Diversion labeled.

Topographic map of the Waiehu ahupuaa in central Maui, Hawaii (Source: U.S. Geological Survey, 1996).
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Above is the intake from South Waiehu Stream for Spreckels Ditch and our ‘auwai and
below is the cement-lined ditch from the intake to the kuleana ‘auwai

EXHIBIT 3



Jane
Laimana

Pauline Kanegai Curry
Maile Gomes

P.O. Box 2058, Wailuku 96793

January 31, 2012

Mr. William M. Tam
Deputy Director
Commission on Water Resource Management
Kalanimoku Building
1151 Punchbowl Street, Room 227
Honolulu, Hawai’i 96813

Dear Mr. Tam:

We appreciate the time that you and members of your staff spent visiting us in December,
and your staffs offer to come back to assist us in determining how much water we will
need for our planned uses so we can submit water use permit applications. Since we are
not sure when that will be, and would like to be included in the determination of
appurtenant rights in Na Wai ‘Ehã, we are submitting our documentation to establish that
our kuleana land in Waiehu, Maui, at TMK (2) 3-3-02:7, has appurtenant water rights.

Attached as Exhibit NA” is the tax map for Maui, Zone 3, Section 3, Plat 02, with our
parcel highlighted, along with an enlarged portion of the same map. We are direct
descendents of the three owners identified on the tax map (Jane L. Laimana, Julia M.
Kanegai, and Julia Basbas), and this land has been in our family since time immemorial.
As shown on the tax map, our kuleana parcel is a portion of Land Commission Award
(LCA) 2447, Apana 1.

Attached as Exhibit “B” is a true copy of Land Commission Award 2447 to Kaawa,
from Volume 8, pp. 426-427 of the Mähele Award Book, with Apana 1 highlighted.
Exhibit “C” is a true copy of Royal Patent No. 6164 to Kaawa for LCA 2447, from
Volume 23, pp. 495-496 of the Royal Patent Book.

Exhibit “D” is a true copy of the English testimony of Kula in support of Kaaw&s claim,
from Volume 7, pp. 524-525 of the Foreign Testimony. The highlighted portions of
Kula’s testimony establish that Apana I of LCA No. 2447 “is a Section of lois in
Holoikauai,” and that it also included “one poalima loi.” Exhibit “E” is a true copy of
the native testimony in support of Kaawa’s claim, from Volume 5, p. 311 of the Native
Testimony. The highlighted portion establishes that Apana I was “Pauku Kalo” and also
had “1 Poalima.”

We believe this documentation is sufficient to demonstrate that our land received water
for kalo at the time of the Mãhele and has appurtenant rights to continue to receive water

EXHIBIT 4



from South Waiehu Stream. Please inform us as soon as possible if you believe further
information is required to make a determination ofour appurtenant rights. You can
contact us at the following phone numbers; Maile Gomes — 808-633-2006; Jane Laimana
— 808-242-1681; Pauline Curry —808 242-8589.

Mahalo, and we look forward to hearing from you.

Jane Laimana
Pauline Kanegai Curry
Maile Gomes
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