STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

April 27, 2012

Board of Land and Natural Resources PSF No.: 080D-068
State of Hawaii
Honolulu, Hawaii OAHU

(1) Status of Negotiations for an Easement for Encroaching Seawall and Filled Lands;
and (2) Enforcement Action Against TLM Partners Ltd. for, Inter Alia the Removal of
the Encroaching Seawall and Filled Lands; situated at Niu, Honolulu, Oahu, Tax Map
Key (1) 3-7-002:seaward of 009

BACKGROUND:

On September 26, 2008, item D-9, the Board authorized the issuance of a 55-year term, non-
exclusive easement to TLM Partners Ltd. (“TLM”) for seawall, lanai, and landscaping
purposes. The approval was subject to a lump sum payment consideration. In September
2009, TLM paid the consideration of $135,080.

TLM did not sign the easement document as requested by the department. In May 2010,
TLM requested the cancellation of the easement application and a refund of the money paid
by TLM.

TLM’s request for cancellation and refund was deferred by the Board at its meetings on June
9,2011, item D-8, and November 10, 2011, item D-13. At its meetingonJ anuary 27, 2012,
item D-10, the Board ordered the refund of the easement payment to TLM, and if an
easement document is not agreed to within thirty (30) days, asked staff to proceed with an
enforcement action against TLM which may involve fines and removal of the wall and any
other encumbrances onto State lands. A copy of the January 27, 2012 submittal is attached
as Exhibit A-1-A.

STATUS OF NEGOTIATIONSI:

After the January 2012 Land Board meeting, the Land Division Administrator submitted a
request through the State fiscal system for reimbursement of the compensation paid for the
easement. $108,064 was withdrawn from the Department’s Beach Restoration special fund
and $27,016 was withdrawn from the OHA account, and the attorney for TLM picked up the
refund checks from the Land Division office on March 7, 2012.

In the meantime, the Administrator and TLM’s counsel have been communicating over the

-

1 This report on the status of negotiations is as of the date of preparing this Submittal which is early afternoon on
April 13,2012. To the extent progress on the negotiations is made subsequent to the preparation of this Submittal,
staff will so advise the Board at the appropriate Land Board meeting. D 1 4
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phone and through e-mail on the issues surrounding the terms and conditions of the easement
document, and exactly what the Land Board actually decided and ordered through the
required motion and votes necessary, versus simply discussing in open session possible ideas
to consider to working towards resolution of certain disputed items. Initially, TLM’s
position on certain major issues surrounding the real estate or mortgage lien was that the lien

would be for:
* No definitive time deadline for payment other than “TLM’s” sale which theoretically
may never occur as TLM is a legal entity that may survive the passing of the

McConnells.

e Subordination to a new 1% mortgage with no limit on the amount that could be
borrowed.

* No interest or free interest type of loan until TLM the entity decides to sell the
property.

¢ Nonrecourse debt and mortgage—which means the property is the sole source for
payment and if upon a sale there is no equity or insufficient equity to pay the State
due to a large new 1" mortgage balance, then that’s it for the State as far as being
compensated for the encroachment easement. The State would have no further
remedy for payment from TLM or the McConnells personally.

The Administrator continuously objected to the “no deadline for payment” and the
subordination to a new 1% mortgage for an unlimited amount—which could theoretically end
up wiping out all equity in the property and leaving the State uncompensated for the
encroachment easement granted. In effect, the State would be legitimizing the encroachment
by granting a gratis or free easement. After much discussion and exchanges of various e-
mail messages between the Administrator and TLM’s counsel, some concessions and were
made however, the parties were unable to come to a resolution on certain major points of
contention which can best be summarized by excerpting portions of the Administrator’s
April 9, 2012 e-mail to TLM’s counsel.2 The issues below have resulted in a stalemate and
from staffs’ perspective, are dealbreakers.

EXE
Greg:

1. Deadline.
*kk

More importantly though, is your client's refusal of a firm deadline for payment. We
cannot and will not agree to this--we must continue to insist on a firm deadline. This is
especially so since your client is insisting that No Interest accrue and in addition, the fee
owner of the property to be secured is not an individual but a legal entity that
theoretically could go on beyond the passing of your clients, and possibly for a very long
time without an actual sale or transfer of the secured property. The State cannot and will
not wait indefinitely for payment for an easement issued to legitimize a an encroachment--
especially when you're proposing that No Interest accrue. This is unreasonable and
simply unacceptable.

2 A copy of an email from the Land Division Administrator to TLM's counsel, dated March 8, 2012 and attached
as Exhibit A-1-B-1, provides the background of the issues regarding the points of contention regarding the terms
and conditions of the easement. Subsequently, on April 9, 2012, the Land Division Administrator sent a follow up
email in response to TLM's counsel regarding a proposed settlement, which is attached as Exhibit A-1-B-2.
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At most we would be willing to extend the deadline to 10 years, and if agreeable by your
client, we would also be willing to recommend that No Interest accrue--but that would be
contingent upon a firm deadline of 10 years or less. After that it makes no sense as

inflation would substantially eat away at the principle debt owed.
*kk

2. Interest. For your information our standard interest rate for installment agreements
(Land Board approved payment of a debt over time instead of all cash immediately) is
currently 7.0 percent annually. But as noted above, unless your client is willing to agree
to a deadline of no later than 10 years, then this is really is a nonissue as we won't be
able to come to terms for the granting of an encroachment easement with payment over
time, and we'll proceed accordingly.

3. Warranty. State does not and will not issue any warranties for an easement. All land
disposition documents such as easements and leases are issued as is, where is. As to
any reimbursement, there is really nothing to reimburse since the State has not even
gotten paid for the easement. The most we may consider is a credit on the indebtedness.

*okk
Very truly yours,

Russell Y. Tsuji
Administrator

Due to the stalemate on the critical issues noted above, and the fact that TLM received its money
back and is now apparently very happy with the status quo of having the luxury of an encroaching
seawall and filled lands for gratis, staff is pushing forward and recommending that the Board issue
an order in the form of injunctive relief by ordering TLM to remove the encroaching area within 180
days. Inaddition, pursuant to Hawaii Revised Statutes Section 171-6 (12), the Board is requested to
authorize the issuance of a fine of $1000.00, per day, commencing with the date of this Board action,
if TLM fails to remove all encroachments to the Department's satisfaction within 180 days. In
addition, the Board is requested to order TLM Partners, Ltd. to pay administrative costs to the
Department in the amount of at least $4,295.00 and, if necessary, additional costs incurred by
Department for the removal of the encroachment and restoration of the land to its original condition.
In removing the seawall and filled lands, TLM shall be responsible to comply with any and all rules,
regulations and laws whether County, State or Federal.

This is an enforcement action for the unauthorized use of State lands and is in the form of injunctive
relief. The removal of the seawall and filled lands by TLM should not involve or need to involve the
use of State funds or lands, and therefore, Chapter 343 requirements for an environmental
assessment should be not triggered; provided however, to the extent an environmental assessment or
impact statement may be required, then TLM shall be responsible to comply and bear all costs
associated therewith.

RECOMMENDATION: That the Board:

A. Pursuant to Hawaii Revised Statutes Section 171-6 (12), authorize injunctive relief
through the issuance of an order to TLM Partners Ltd, for the removal of all
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encroachments located on public land seaward of Tax Map Key No.: (1) 3-7-002:009,
including but not limited to, the CRM wall, wire fence, and filled lands, at its own
cost, as shown on the map filed as CSF No. 24735, dated October 22, 2008 and
attached herein as Exhibit A-1-D, within 180 days of the date of this approval.:

B. Pursuant to Hawaii Revised Statutes Section 171-6 (12):

L. Authorize the imposition of a fine against TLM Partners, Ltd., in the
amount of $1000.00 per day for the violation, commencing on the date of
the Board's Order, if the encroachment is not removed to the Department's
satisfaction within 180 days as noted above;

2. Order TLM Partners, Ltd. to pay administrative costs to the Department in
the amount of at least $4,295.00; and, if necessary, additional costs
incurred by Department for the removal of the encroachment and
restoration of the land to its original condition.

itted,

BASSell Y. Tsuji

Administrator

APPROVED FOR SUBMITTAL.:

V Vvilliam J. Ailva, Jr.(,/Chairperson
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STATE OF HAWAI
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

January 27, 2012
Board of Land and Natural Resources PSF No.: 080d-068
State of Hawaii
Honolulu, Hawaii OAHU

Resubmittal - Request to Cancel Grant of Term, Non-Exclusive Easement to TLM
Partners Ltd. for Seawall, Lanai and Landscaping Purposes, and Request for Refund
of Consideration Paid, situated at Niu, Honolulu, Oahu, Tax Map Key: (1) 3-7-
002:seaward of 009.

BACKGROUND:

The request was withdrawn from the agenda of November 10, 2011 upon the request of
the applicant. Staff brings the request to today's agenda after consulted with the attorney
of the applicant.

The subject request was heard by the Board on June 9, 2011, under agenda item D-8. The
matter was deferred due to a lack of having the minimum four (4) votes in order to take
official action. A copy of the June 9, 2011 submittal is attached as Exhibit I-A for the
Board’s reference.

At the last meeting in June, a question arose as to one of the comparable easement
transactions in the Niu area (item 2 on Exhibit 10 attached to the June Submuttal),
showing an easement area of 2,197 square feet and a value of $34,140. However,
immediately following the June 9, 2011 Board meeting staff went back into its files and
reviewed that transaction and leamed that the easement in question was actually only 297
square feet, and not 2,197 square feet (or about $115 per square foot). The value of the
easement of that comparable was actually much higher than TLM’s value of $61.54 per
square foot (2195 square feet and a value of $135,080). Staff immediately informed
TLM’s counsel of this error.'

After the June 9 meeting, staff and TLM’s counsel discussed various aspects of this case
and exchanged confidential settlement proposals or ideas issued pursuant to Rule 408 of
the Hawaii Rules of Evidence. At the end of the day, the parties could not come to terms
and it was decided to bring this matter back to the Land Board for a decision.

| The land value assessed for real property tax purpose for the abutting TLM lands is $1,899,000 for 16,317 square
feet of land (§116.38 per square foot), and the land value in the appraisal for the subject easement request 1s
$1,870,000 or 3114.61 per square foot). As such, the compensation sought for TLM’s filled land and seawall
easement seems very reasonable at $61.54 per square foot. zg.

APPROVEL, BY THE 1 EXH'BIT 11&11’ !§
LAND AND NATURAL -
ATITS MEETIN e
grndary ’(7,)41»’1 D-10
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It is still the staff’s position that TLM is required to resolve the subject encroachment by
way of a filled land and seawall easement, and that the compensation of $135,080 is fair
and just under these facts and circumstances.>

At the last meeting in June, the concept of the State being granted a real property lien in
lieu of the cash equivalent for the filled land and seawall easement was discussed. After
much discussion internally and with counsel, and in an attempt to reach an amicable
resolution of this matter, staff is amenable to either- (1) the execution of an appropriate
easement document full cash value of the easement of $ 135,080, or (2) the execution of
an appropriate easement document and a real property lien that runs with the land
encumbering TLM's private lands in favor of the State for the full easement value
($135,080).

RECOMMENDATION: That the Board:

A. Deny the request by TLM to cancel the easement request and for a refund of the
cash paid for the easement in the amount of $1 35, 080°;

OR

B.  Approve and authorize the Chairperson to execute an appropriate easement
document provided that TLM grants to the State a real property lien (and provide
to the State a current title report showing all encumbrances on the land and as may
be approved as to form by the Department of the Attorney General) that runs with
the land encumbering the abutting TLM’s private lands for the full easement value
of $135,080, and the return of the cash equivalent of $135,080 to TLM.

Respectfully Submitted,

Cheung
ussell Y. Tsuji
& Land Division

APPROVED FOR SUBMITTAL:

o d . (odulule s

@ulnamp. Aila, Jr., Chairperson

2 After reviewing the prior easement document sent to TLM, staff believes that some of the terms and conditions
related to the conservation district may not have been entirely applicable in this case. If requested by TLM, staff is
willing to work with TLM and the Department of the Attoney General on attempting to work out terms and
conditions that may be more appropriate or acceptable to all parties.

3 TLM previously paid $135,080 for the easement and $55 for the fee for the easement document and map.

Land Board Meeting: January 27, 2012; D-10: See additional page



Land Board Meeting: January 27, 2012, D-10; Amended

Land Board ordered the return of the money deposited to TLM Partners, Ltd.
(TLM) and if an easement document is not agreed to within thirty (30) days, then
staff is asked to proceed with an enforcement action against TLM which may
involve fines and removal of the wall and any other encroachments onto State land.
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STATE OF HAWAIl
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813
June 9, 2011

Board of Land and Natural Resources PSF No: 080d-068
State of Hawaii

Honolulu, Hawaii OAHU

Request to Cancel Grant of Term, Non-Exclusive Easement to TLM Partners Ltd.
for Seawall, Lanai and Landscaping Purposes, and Request for Refund of
Consideration and Fees Paid, situated at Niu, Honolulu, Oahu, Tax Map Key (1)
3-7-002:seaward of 009

BACKGROUND:

On May 8, 2008 and June 6, 2008, the Department received correspondence from Mr.
Donald Clegg, the consultant for TLM Partners Ltd (“"TLM" which hereafter shall also
includes its attorneys, consultants and agents) seeking to acquire an easement for a
seawall encroachment and use of State lands. Mr. Clegg’s correspondence also included
survey maps, photographs, and a “shoreline encroachment information sheet” describing
the area it sought to acquire. See Exhibits “1” and “2” attached hereto.

In 1999 the Board of Land and Natural Resource (Land Board) established a policy to allow
the disposition of shoreline encroachments by either removal or issuance of an easement. In

carrying-out this policy, the Department established criteria to guide decision-making over
specific cases. The criteria are as follows:

1. Protect/preserve/enhance public shoreline access;

2. Protect/preserve/enhance public beach areas;

3. Protect adjacent properties;

4. Protect property and important facilities/structures from erosion damages; and
5. Apply “no tolerance” policy for recent or new unauthorized shoreline structures

In this instance, staff concurred with TLM’s consultant that the legitimization through an
easement would be appropriate. Thereafter, on September 26, 2008, under agenda item
D-9, the Land Board approved TLM’s request and staff’s recommendation for the
issuance of a 55-year term, non-exclusive easement to TLM for seawall, lanai and
landscaping purposes. A copy of the September 26, 2008 submittal is attached as
Exhibit”3". Parts of the Land Board requirements were as follows:

EXHIBIT "A "

N-8
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CONSIDERATION:

One-time payment to be determined by independent or staff
appraisal establishing fair market rent, subject to review and
approval by the Chairperson.

APPLICANT REQUIREMENTS:

Applicant shall be required to

1) Pay for an appraisal to determine one-time pPayment; and
2) Provide survey map and description according to State
DAGS standards and at Rpplicant's own cost (previously
submitted) .

TLM paid for the appraisal and agreed to the appraisal amount. By letter dated
September 8, 2009 (Exhibit 4), TLM paid the appraised value of $135,080.00 for the term
easement and submitted survey maps of the subject encroachment area of 2,195 square
feet.! The Department of Attorney General drafted the easement document. Staff sent
the document to TLM in January 2010.

TLM still holds the legal easement document and has not returned the executed document
to the Department. Nevertheless starting in May 2010, TLM, through its attorneys has
been asking staff to cancel the easement and return the money it paid.?> For various
correspondence between TLM’s attorneys and the Department, see Exhibits *“Sa through
5d” through “6a through 6c,” respectively.

At TLM’s insistence, staff agreed to present this matter to the Land Board.,

SUBJECT PROPERTY AND THE ENCROACHMENT:

The subject property is located in the Niu Beach Lots subdivision. This area was
subdivided in 1927. See attached subdivision map, Exhibit 7. TLM’s property includes
Lot 28 as shown on this map. The shoreline at the time is shown on the map. The
approximate azimuths and distances of the shoreline are stated on the map.

The easement covers 2195 square feet of land makai of the 1927 shoreline and a seawal]
on the makai end of this new land. The seawall js about 35 to 40 feet makai of the record
boundary. Staff believes the area between the record boundary and the seawall s filled.

'TLM’s private survey maps are part of Exhibit “1” and “2” altached hereto, and for the Land Board’s information,
atached as Exhibit “9” are additional photographs of the encroachment area from the appraisal report.

*The money for these shoreline encroachments, especially for a seawall and use of State lands, typically is initially
split 20% 1o OHA, and 80% 10 the Beach Fund administered by the Office of Conservation and Coastal Lunds.
Here, since the money was received by the Beach Fund in or around January of 2010, it is very likely the money has
already been set aside by OCCL 10 help pay for its beach nourishment project a1 Waikiki Beach.
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Such filled land and the seawall is an encroachment.

There are several bases for staff’s position. A 1949 aerial photograph shows that the
seawall had been constructed by that time and was located makai of an existing sandy
beach — that is makai of the then shoreline. Exhibit 8. Some time after the seawall was
built on territorial / state land, the area behind it was backfilled. This is apparent from
staff’s site visit when it was noted that the height of the seawall is about 6 feet higher than
the submerged lands (which consists of a rocky shoreline). The land mauka and inside
the seawall sits at least 5 feet above the submerged lands that is situated outside and
seaward of the seawall.® This is clear indicia and evidence that the area was filled in the
past. Moreover, other property owners within this particular neighborhood have sought
to legitimize various encroachments in the form of casements as well. See Exhibits “10”
and “11” which includes a spreadsheet showing various lot owners in the surrounding
area and a map of those who obtained or are seeking an easement to legitimize
encroachments and unauthorized uses of State lands,

TLM itself indicated that the area behind the seawall was “fill.” See specifically para. 6
of Clegg’s letter dated June 6, 2008 (Exhibit “2™) and enclosures, and see generally,
Clegg’s letter dated May 8, 2008 (Exhibit “1™),

REMARKS:

The Land Division staff has been consulting with the Department of the Attorney
General, as well as the shoreline certification crew consisting of members from the Land
Division, Office of Conservation and Coastal Lands and the State Surveyor’s Office.
Staff and the Department of the Attorney General do not believe TLM is entitled to
cancel its easement which was issued to legitimize the seawall encroachment and
unauthorized fill on State lands.

Here, we have TLM or its agent requesting to legitimize the encroachment through an
easement for the seawall and filled land area. We have TLM’s offer, Land Board’s
acceptance, and performance by TLM of providing the necessary survey maps, payment
of the appraisal fee, and the payment of the appraised value of the easement. Staff and
the Department of Attorney General consider the easement is a completed transaction.
TLM’s request to cancel the easement is and should be treated exactly as would any such
request. In such a case, the easement can only be canceled if alternative arrangements are
made to resolve the encroachment.

Staff therefore recommends that the Land Board deny TLM’s request to cancel the
easement unless and until TLM works with staff to make satisfactory alternative

3Sec photographs of the area atiached to Don Clegg’s leuter dated Junc 6, 2008 (Exhibit “2") and the photogruphs
from the Appraisal Report attached hereto as Exhibit *9”.
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drrangeéments to resolve the encroachment.*

If and when such arrangements are made, then a portion of the payment for the easement
may be retained to account for unauthorized use of state land.?

RECOMMENDATION: That the Land Board deny the request by TLM to cancel the easement
and request for a refund of the consideration and fees for a total amount of $135,135.00 regarding
the grant of term, non-exclusive easement unless and until alternative arrangements to resolve the
encroachment are presented to and approved by the Land Board.

Respectfully Submitted,

/ﬁarry Cheung

Russell Y. Tsuji
Land Division

APPROVED FOR SUBMITTAL:

W ift |

M‘Wifliam 1. Aifa, Ir., vChairperson

* This scenario ofien arises when processing shoreline certification applications. Applicants with shoreline
encroachment problems must “resolve the encroachment” before the Depariment will certify the shoreline.
Resolving the encroachment will either involve seeking the approval from the Department and Land Board to
legitimize the encroachmeni through an easement as was done in the instant TLM case, or removal. HAR 13-222-19
{Encroachment upon State land and unauthorized shoreline improvements). In this case, removal will likely lead 10
substantial erosion on the subject property and possibly neighboring properiics,

* Easement commencement date upon Land Board's approval (September 26, 2008) through June 9. 2011 which is
about 32-33 months or so, over a 55-year term casement. The encroachmentis have clearly been in existence for a
least as long as and perhaps longer than the Land Board approval of September 26, 2008.
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Exhibit List
TLM—Seawall Encroachment and Filled Lands Case

Exhibit No. Description

| Don Clegg letter dated May 8, 2008

2 Don Clegg letter w/Enclosures dated June 6, 2008

3 Land Board Submittal dated September 26, 2008

4 TLM’s letter dated September 8, 2009 paying $135,080.00 for the
term easement for the encroachment

Sa TLM’s Counsel’s letter to DLNR dated May 3, 2010

5b TLM’s Counsel’s letter to DLNR dated July 30, 2010

5c TLM’s Counsel’s letter to DLNR dated November 2,2010

5d TLM’s Counsel’s letter to DLNR dated December 9, 2010

6a DLNR’s letter to Counsel dated May 24, 2010

6b DLNR’s letter to Counsel dated October 18,2010

6¢c DLNR’s letter to Counsel dated November 29, 2010

7 1927 Subdivision Map

8 1949 Aerial Photograph of the area

9 Photographs from Appraisal Report

10 Spreadsheet showing various lot owners in the surrounding area that

have sought or obtained easements for various types of encroachments

11 Map of showing various lot owners in the surrounding area that have
sought or obtained easements for various types of encroachments
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®

928 NUUANU AVENUE, SUITE 502 « HONOLULUY, Hi 96817 { I

ATRRE 12 A Q-
May 8, 2008 0.

Mr. Morris Atta, Acting Director

Land Division

Department of Land and Natural Resources
State of Hawaii

P.0O. Box 621

Honolulu, HI 96809

Dear Mr. Atta

Mr. Tom McConnell is the owner of the property at 5677
Kalanianaole Hwy., TMK 3-7-002:009. It is our understanding that
the State of Hawaii owns a strip of land, 2,195 8. ft. in area,
located between the makai boundary of Mr. McConnell’s property
and the ocean. Mr. McConnell wants to purchase/lease the strip of

the McConnell property and the purchase/lease area. Mr.
McConnell is aware of the hold on the sale of ceded lands and if
purchase is not possible at this time, would like to Proceed with
a lease.

I have discussed this with Mr. Al Jodar of your staff who
Suggested that I submit this request to your office. If there
are any questions please contact me at 536-~5695.

Sincerely,

ot

Donald Clegg
President

EXHIBIT " 1 »



T2

Portion of
R.P, 52, L.c. Aw 802
to Alexander Adams
2 g
3
5410 sq. Fr.
] 3
8 &

"NIu

L

8EACH Lors”
FILE PLAN 279
Lot 29 R LOT 28 § Lot 27
mic (1) 37002 010 & 19007 5o F1. & Tmk: (1) 3-7-002 012

§

157°16°

5896.65 N,
u.ua.u.m
WOHD HED"A _\ e e

*g LEASE AREA I
R 5 2,195 8Q. FT. §§
o
S E A
PROFESSIONAL
LAND
PLAN SHOWING LEASE AREA SUnEYOR

FRONTING LOT 28 OF "NIU BEACH LOTS"
AS SHOWN ON FILE PLAN 279
AT NIU, HONOLULU, OAHU, HAWAII
TAX MAP KEY: (1) 3-7- 002: 009
OWNER:  TLM PARTNERS LID.

ADDRESS: 5877 KALANINAOLE' HIGHWAY
Honokuls, Howoli 96821

sta*mprupamdbyme
or under my direct supervision.

Ci2Ber ey o2

Robert K.Y. Lee
Licensed Prolessional Land
Cerlificate Number 5075

JH_C:\SURVEY CAD FILES\2008\ 451 1\DW5\ 461 1_LOT25_EASE.DWG

APRIL 30, 2008

JOB NO.: 4611
FB. NO.: 1789
85°X 14" = 08 sq. L.

TOWILL SHIGEOKA & ASSOCIATES, INC.
LAND SURVEYORS

2153 N. KING STREET
SUITE 308
HONOLULYU, HAWAI 96819




EXHIBIT



RICFIVED
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June 6, 2008 )
CLES
"I

Mr. Morris Atta, Acting Director OFad - 06E
Land Division

Department of Land and Natural Resources

State of Hawaii

P.O. Box 621

Honolulu, HI 96809

Attn: Mr. Al Jodar
Dear Mr. Atta

Mr. Tom McConnell is the owner of the property at 5677
Kalanianaole Hwy., TMK 3-7-002:009. It is our understanding that
the State of Hawaii owns a strip of land, approximately 2,195 sq.
ft. in area, located between the makai boundary of Mr.
McConnell’s property and the ocean. Mr. McConnell wants to

(T . purchase the strip of land from the State prior to doing some
reconstruction of the existing house or constructing a new home.
Mr. McConnell is aware of the hold on the sale of ceded lands and
if purchase is not possible at this time would like to proceed
with a long term lease.

Enclosed are the following:
1. Completed “Shoreline Encroachment Information Sheet”.

2. Aerial Photo of the property and Surrounding area dated
Nov. 17, 1954. The photo shows a seawall at the makei end of
the property. There appears to be a second wall mauka of
the seawall which would be at the current makai boundary of
the parcel. The distance on the photo from this wall and

matches this distance on the surveyors map. This latter is
the area that the owner is asking to purchase or lease.

3. Aerial photo of the property and Surrounding area dated
Jan. 20, 1961. Unfortunately the resolution on this photo
is not as good as the 1954 photo, however there appears to
) be a seawall at the makai end of the Property on the State
land. The second wall mauka is obscured by the vegetation.

EXHIBIT " > »
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q. Photo from the ocean of the sea wall encroachment in front
of the existing house. Photo taken May 2008.

5. Photo from the ocean of Lthe abutting seawall encroachments.
Note that every property has a sea wall. In, fact there are
sea walls makai of every parcel along Niuiki Circle. Photo
taken May 2008

6. Photo taken from the house showing much of the “"£ill” area.
Photo taken May 2008.

7. Google satellite photo of property and surrounding area.
Photo taken 2007 or 2008.

8. Tax map

9. Map prepared by a licensed land surveyor of the McConnell
property and the proposed purchase/lease area.

10. Topographic Survey of parcel 6 (Lot 28) and the
encroachment.

If there are any questions please contact me at 536-5695.

Sincerely,

WCE‘M/
Donald Clegg

President
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#1:

SHORELINE ENCROACHMENT INFORMATION SHEET
Department of Land and Natural Resources
State of Hawaii

June 3, 2008

Applicant:

TLM Partners Ltd.
1568 Calzada Avenue
Santa Ynez, CA 93460
Thomas E. McConnell, Linda M. McConnell;
General Partners
Tel: (805) 686-1489 home, (805) 264-5510 mobile,
(805) 922-2250 office, (808) 373-4544 home Hawaii

#2: Location:

#4:

#5:

#6:

#7:

#8:

#9:

5677 Kalanianaole Hwy
Honolulu, HI 96821

TMK: (1) 3-7-002:009 Lot 28 File Plan 279
Approximate Size of Encroachment: 2,195 sq. feet
Approx. Date of Encroachment:

Unknown but prior to November 17, 1954 (see aerial photo
showing seawall existing at site as of this date).

Date of Previous Shoreline Survey:
Unknown

Identification of Adjacent Development and Surrounding Land
Use: .

See aerial photo. Existing residential broperties adjacent
to both sides of site. All properties in area have existing
Seawalls,

Identification of Surrounding Artificial Coastal Structures:
Existing seawalls. See photos.

Assessment of Beach Resources:
Poor. Area has no beach.

Assessment of Public Access:



#10:

#11:

Pooxr. Area has no public access and no public parking.

Effect of Removing Encroachment on Upland Development and
Surrounding Uses:

Removing existing seawall would result in rapid erosion of
land areas behind existing seawalls on adjacent properties,
loss of existing mature shoreline palm trees and other
vegetation, and other unknown damage.

Would Removal of Encroachment Improve Beach Processes and
Public Access:

No. The area has no beach, no public access, and no public

parking.
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"NIU BEACH LoTS”
FILE PLAN 279
Lot 29 R LOT 28 8| Lot 27
rmk: (1) 3-7-002 010 |R 10,907 SQ. FT. Tnk: (1) 3-7-002: 012

PLAN SHOWING LEASE AREA
FRONTING LOT 28 OF °NIU BEACH LOTS"
AS SHOWN ON FILE PLAN 279

AT NIU, HONOLULU, OAHU, HAWAII baplbruigiung s yindecoin

TAX MAP KEY: (1) 3-7-002: 009 %Mo&

OWNER:  TLW PARTNERS LTD. Robert KY. Les
ADDRESS: 5677 KAMANANAOGLE MHGHWAY

Ucensed Professional land Surveyor
Honoluby, Howasi 98821 Certificats Number 5075
APRIL 30, 2008
JOB NO.: 4611 2153 N. KING STREET
FB. NO.: 1789 TOWILL SHIGEOKA & ASSOCIATES, INC. SUTE 308

85" X 14" = 0.8 sq. F1. LAND SURVEYORS HONOLULU, HAWAII 96819
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

September 26, 2008

Board of Land and Natural Resources Ref:0B8o0d-068
State of Hawaii
Honolulu, Hawaii Oahu

Grant of Term, Non-Exclusive Easement to TLM Partners LTD
for Seawall, Lanai and Landscaping Purposes, Niu, Honolulu,
Oahu, Tax Map Key: 3-7-02: 09 seaward.

APPLICANT:

TLM Partners LTD, whose mailing address is 1568 calzada Avenue,
Santa Ynez, California 93460.

LEGAL REFERENCE:

Section 171-13, Hawaii Revised Statutes, as amended.
LOCATION:

Portion of Government lands of Honolulu located seaward of Tax
Map Key: 3-7-02: 09, Niu, Honolulu, Oahu, as shown on the
attached map labeled Exhibit A.

AREA
2,195 square feet, more or less, to be determined by DAGS Survey
Division.

ZONING:

State Land Use District: Conservation

TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act

DHHL 30% entitlement lands pursuant to the Hawaii State
Constitution: YES NO x

CURRENT USE STATUS:

Unencumbered with encroachments.

=0 5 DY THE B D OF
A0 ATURAL RESOURCES
Tiie MviZETING HELD ON

Szplemih 22,2008 -
0 “ EXAiBT "3 »
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BLNR

Lssuance of Eusement Page 2 September 26, 2008
to TLM Paitners

CHARACTER OF USE:

Right, privilege and authority to use and occupy the subject area
for the purpose of using, maintaining, repairing, replacing and
removing existing seawall, lanai and landscaping area purposes,
under and across State-owned land.

COMMENCEMENT DATE:

To be determined by the Chairperson.

CONSIDERATION:

One-time payment to be determined by independent or staff
appraisal establishing fair market rent, subjeclL to review and
approval by the Chairperson.

EASEMENT TERM:

Fifty-five (55) years.

CHAPTER 343 - ENVIRONMENTAL ASSESSMENT:

Office of Conservation and Coastal Lands (OCCL) staff cited
evidence that the subject seawall is contiguous with the
neighbors' walls on either side, which were in existence before
1964, and is considered a pre-existing use prior to the enactment
of Chapter 343. 1Inasmuch as this action contemplates the use and
maintenance of pre-existing structures or features on State
lands, this action is exempt from the provisions of chapter 343,
HRS, as amended, pursuant to Exemption class #1 of the Approved
EIS Exemption List for the Division dated April 28, 1986.

DCCA VERIFICATION:

Not applicable. The Applicant as a landowner is not required to
register with Dcca.

APPLICANT REQUIREMENTS :

Applicant shall be required to

1) Pay for an appraisal to determine one-time payment; and
2) Provide survey map and description according to State DAGS
standards and at Applicant's own cost (previously
submitted) .
REMARKS :

The applicant is planning to do some reconstruction on the property.
Part of the building permit process triggers a shoreline
certification process. The Survey map reveals an encroachment of
the seawall, portion of the dwelling's tile lanai and a landscaped



BLNR

Issuance of Easement Page 3 September 26, 2008
to TLM Partneis

area with a Lotal area of about 2,195 square feet (see Exhibit B-1 &
B-2).

The Office of Conservation and Coastal Lands (OCCL) staff has
determined that the issuance of an easement for the encroachments
would have no adverse impacts on natural resources, including beach
resources and therefore has no objections to the issuance of an
easement (see OCCL letter, Exhibit C).

Applicant has not had a lease, permit, easement or other disposition
of State lands terminated within the last five years due to non-
compliance with such terms and conditions.

Staff also recommends imposing a $500 fine, pursuant to Section
171-6(12)HRS, for the encroachment constructed without prior
authorization by the State.

A request for comments was made to various agencies. The
Department of Hawaiian Home Lands, Department of Land and Natural
Resources, Water Resource Management Division and the Board of
Water Supply had no objections or no comments. The Office of
Hawaiian Affairs provided comments regarding the $500 fine and
the 55-year term easement (see Exhibit D). sStaff notes that the
55-year term easement is a standard condition that has been
approved for earlier seawall easements with similar issues while
the $500 fine is what the Board had consistently imposed in these
cases.

RECOMMENDATION: That the Board:

1. Impose a $500 fine for illegal encroachment, under Section
171-6(12).
2. Authorize the subject requests to be applicable in the event

of a change in the ownership of the abutting parcel
described as Tax Map Key: (1) 3-7-02:09, provided the
succeeding owner has not had a lease, permit, easement or
other disposition of State lands terminated within the last
five (5) years due to non-compliance with such terms and
conditions.

3. Subject to the Applicant fulfilling all of the Applicant
requirements listed above, authorize the issuance of a term
non-exclusive easement to TLM Partners LTD, covering the
subject area for seawall, lanai and landscaping area
purposes under the terms and conditions cited above, which
are by this reference incorporated herein and further
subject to the following:

A. The standard terms and conditions of the most current
term shoreline encroachment easement document form, as
may be amended from time to time;



BLNR Issuance of Easement Page 4 September 26, 2008
to TLM partners

B. Review and approval by the Department of the Attorney
General;
C. The easement shall run with the land and shall inure

to the benefit of the real property described as Tax
Map Key: 3-7-02:09, provided that when the easement is
gold, assigned, conveyed, or otherwise transferred,
the Grantee shall notify the Grantee's successors or
assigns of the insurance requirement in writing,
separate and apart from this easement document ;

D. Such other terms and conditions as may be prescribed
by the Chairperson to best serve the interests of the
State; and

E. Any shoreline hardening policy that may be adopted by
the Board prior to execution of the grant of easement

Respectfully Submitted,

Al Jodar
Land agent

C D APPROVED FOR SUBMITTAL:

Py L

aura H. Thielen, Chairperson




I =713 )
SHva ENINIVINGT

e AUrS ‘A

-+ o3
P sve>n Porrs

-4

@ornily g Sren | P08 =
€ Lyl Peare;
@ S [umg | o
O et
t

"
4

s~ .-
Yvrinv rs ®eBtas 4
a. 7
Ly
&ty
Pt
o .
. 4
e b2
£ )
F-n

A g
“asta
LIS
PR
e ST aad
i o
s
3
2
-
Fure,

b
-
-
%a
BORS
&
0
.
)
Py
i
]




™

VH_C:\SURVEY CAD FILES\2008\4611\DWG\4611_LOT28_EASEDWG

KA[AN/ANAOLE

2~ 6047

Portion of
R P a2, L.cC. Aw
to Alexander

] !
o
5410 sa. Fr.

272.39
271.54

— p—

24716 — 50,00

"NIU BEACH

LOT 28 g

tot 29 IR R
R 10907 sq FT ¥

Imk (1) 3-7 002 010

157°16°
3718°

WRE FENCE

M

LEASE AREA

PLAN SHOWING LEASE AREA
FRONTING LOT 28 OF "NIU BEACH LOTS"
AS SHOWN ON FILE PLAN 279
AT NIU, HONOLULU, OAHU, HAWAN
TAX MAP KEY: (1) 3-7-002: 009

OWNER: LM PARINERS LID,

H/GHWA y

Aderrrs

800

LOTS”

FiILE PLAN 279

Lot 27
fmk: (1) 3-7-002: 012

LICENSED
PROFESSIONAL
LAND
SURVEYOR

to. 5075
R (S
WAz, U2

This work wos prepared by me
or under my direct supervision.

CiBer g L2

ADDRESS: 5677 KALANUNAOLE HIGHWAY
Hanoluly, Hawaii 96821

Robert K.Y, Lee
Licensed Professional Land Surveyor
Cerlificate Number 5075

APRIL 30, 2008
JOB NO.: 4611 2153 N. KING STREET
FB. No.- 1789 TOWILL SHIGEOKA & ASSOCIATES, INC, SUTE 308
85X 147~ 08 59 1 LAND SURVEYORS

HONOLULU, HAWANI 95819
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CHAIRIE RS
B10ARD 048 LAHI ARD HATURAI LS #801Y
CTMMISSRIN ON WATER R 3UUSUP MASIAG MI'NE

RUSSELL V. TS
FRATIN Y

LINDA LINGLE
CHIVERNUR OF IAWAN

KEN C. KAWANARA
BEMITY GREC R - WATYR

A IATIC RESOMCES
PEATING ARDOCEAN RECRIATIN
SURBAC OF COliveEYAlILES
CUMMISTION UN WATIR RESUIRCE MANAUEM) 101

CHNSERVATION AND COARTAL LANIH
STATE OF HAWAT'I AL M
DEPARTMENT OF LAND AND NATURAL RESOURCES HESTURR: FILYERVATAUN
Office of Conservation and Constat Lands A mn:;::':::umm
POST OFFICE BOX 621
HONOLULU, HAWAI'l 96809
REF:CC OFull-06%
File Number Encroachment: DA-08-0
MEMORANDUM: AUG ) 2 2008
TO: Al Jodar, Land Agent, Oahu
Land Division =
) (=1 —
FROM: Samuel J. Lemmo, Administrator & : e
Office of Conservation and Coastal Lands f:{ ,?.3,.?' > g;j
Fa 2 =5
SUBJECT: Shoreline Encroachments at 5677 Kalanianaole Hwy%;’\&féﬁlupe}bahu'ﬂg
Tax Map Key: (1) 3-7-002:009 =g 8002
» w

The Office of Conservation and Coastal Lands (OCCL) has reviewed the June 83, 2008
memo from Land Division, including the Shoreline Encroachment Information Sheet
provided by the applicant, Mr. Donald Clegg.

According to information, photographs, and maps, it appears as though the encroachments
are nonocnforming. The encroachments include 2195 square feet of state land with a tile
lanai on the mauka side and a seawall on the makai side.

The Board of Land and Natural Resource (BLNR) established a policy to allow the
disposition of shoreline encroachments by either removal or issuance of an easement. In
carrying-out this policy, the Department established criteria to guide decision-making over
specific cases. The criteria are as follows:

1. Protect/preserve/enhance public shoreline access;

2. Protect/preserve/enhance public beach areas;

3. Protect adjacent properties;

4. Protect property and important facilities/structures from erosion damages; and
5. Apply “no tolerance” policy for recent or new unauthorized shoreline structures

In addition, the Department developed a “Shoreline Encroachment Information Sheet” that

is intended to provide the State with additional information to guide the Depariment’s
decisions on the disposition of shoreline encroachments.

Surrounding Land Uses:

The surrounding uses are residential in nature.

Beach Resources: M'Bn » -C_ )



(1) 3-7-002:009 McConnell 08/11/2008

There is no existing beach resource makai of the shoreline structure. Though the 1954
aerial photograph shows a small beach fronting the shoreline structure, it had disappeared
by the 1961 aerial photograph.

Public Access:
This section of coastline has limited public access. There are no local shoreline accesses
and no local public parking.

Effect of Removing the Encroachment on:

Beach Resources: It is unknown if removal of the seawall would positively impact the
beach resource, as the substrate mauka of the seawall is unknown, Though seawalls on
either side will limit the potential formation of beach, a small pocket beach has the

potential to form with input from the eroded coastal plain and the adjacent stream mouth
clearing activities.

Public Access: OCCL staff has determined that public access will not be enhanced by
removal of the seawall and tile lanai,

Affect on Adjacent Properties: Removal of the seawall may have a negative effect on
neighboring shoreline armoring structures and might lead to their consequent
destabilization. Consideration should be given 1o these potential impacts if the seawall is
removed,

Affect on Upland Development: Removal of the seawall will cause erosion of the coastal
plain. As the residence is more than 30 Jeet mauka of the seawall, it is uncertain whether
removal of the seawall will create an emergency situation fiom the erosion,

It has been a general policy and practice of the OCCL to support easement requests that
have no discemable effect on beach and recreational resources, and do not act as a
detriment to public access. In cases where the encroachment serves as primary erosion
control for potentially threatened structures, impacts to the adjacent and upland
developments must also be considered.

Upon review and careful consideration of the information gathered on this case, staff has
determined that the requirements stated in HRS § 205A, HRS § 183C, and in the OCCL's
evaluation criteria would support a disposition request being processed for both of the
encroachments and the 2195 square feet of State land. The OCCL suggests that proper
signage be placed identifying that the seawall, State land, and portion of the tile lanai on
State land are open to the public.

Please feel free to contact Chris Conger, Sea Grant Extension Agent at the Office of
Conservation and Coastal Lands at 587-0049.

CC: Office of Hawaiian Affairs, Grant Arnold
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STATE OF HAWALI') Shafe it
OFFICE OF HAWAIAN AFFAIRS DY SRR B
711 KAPI'OLANI BOULEVARD, SUITE 500
HONOLULU, HAWAL'l 96813
HRDO08/3791
August 29, 2008
Al Jodar
Department of Land and Natural Resources
Post Office Box 621

Honolulu, Hawai‘i 96809

Re:  Request for comments on the proposed S5-year term easement for scawall and
landscaping on state lands, Niu, O‘ahu, TMK: 3-7-02:09 seaward.

Aloha e Al Jodar,

The Office of Hawaiian Affairs (OHA) is in receipt of the above-mentioned letter dated
August 14, 2008. OHA has reviewed the project and offers the following comments.

OHA understands that a shoreline certification process revealed an encroachment on the
subject property due to a seawall, landscaping area and a portion of the dwelling itsell. OHA
sees that staff recommendation to the board is to authorize the issuance of a term non-exclusive
easement for the encroachment in addition to imposing a $500 fine.

OHA noles that page two of the August 12, 2008 memorandum from Samuel Lemmo to
Al Jodar states that a 1954 aerial photograph shows a small beach frontin g the property, which is
no longer there. OHA asks if the 1954 or 1961 photographs show the seawall or encroaching
structures. We understand that not only did a beach used to be exist, but from the Office of
Conservation and Coastal Lands memorandum we see that “a small pocket beach has the
potential to form” if the seawall were removed.

While OHA is not suggesting that the seawall be removed in this case, we are inquiring if

the loss of this beach can be attributed to what the Board of Land and Natural Resources may
authorize in this action. If such a link can be made. perhaps a $500 fine is too lenient.

Bant D "



Al Jodar
August 29, 2008
Page 2

We also suggest that the 55-ycar lease now proposed may be too long. Ol]A notes that
federal and state agencies are preparing for the advent of sea level risc. For example, the Coastal
Zone Management Act at 16 USC §1451 (1) states, “Because global wanming may result in a
substantial sea level rise with serious adverse effects in the coastal zone, coastal states must
anticipate and plan for such an occurrence.” Thercfore, a shorter lease term may allow future
boards and decision-makers more flexibility in dealing with the unfortunates that this issue will
present for us in the near future.

Further, OHA notes that the subject land is designated as Section 5(b) Ceded Lands,
which hold a considerable amount of sentimental, historical and legal significance for Native
Hawaiians and OHA. These lands were illegally taken from the Hawaiian Kingdom after the
1893 overthrow and later transferred (“ceded”) by the United States government to the State of
Hawai'i upon statehood. Today, the state holds the Ceded Lands corpus in trust for Native
Hawaiians and the general public. OHA is supposed to receive a portion of all revenues
generated on these lands.

Thank you for the opportunity to comment. If you have further questions, please contact
Grant Amold at (808) 594-0263 or e-mail him at granta@oha.org.

*O wau iho n6 me ka ‘oia‘i‘o,

A, fog~

Clyde Y. Namu‘o
Administrator
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September 8, 2009

Mr. Timothy Chee

Land Agent, Land Division

Dept. of Land and Natural Resources
P.O. Box 621

Honolulu, HI 96809
Via: Express Mail

Re: Ref. No.: 080D-068

Subject: Non-Exclusive Easement to TLM Partners Lid. for Seawall, Lanai, and
Landscaping Purposes Niu, Honolulu, Oahu, Tax Map Key: (1)-3-7-002:009 seaward.

Dear Mr. Chee:

Please find enclosed TLM Partners Ltd.’s check #2476 in the amount of $135,135.00 that
you requested in your letter of January 29, 2009 in anticipation of the granting for the
easement described above plus document fee and maps and description fee. I am also
enclosing the State and City/County Tax Clearances requested.

1 will look forward to receiving the legal document from the Department of the Attorney

General that you mention for my approval and signature so that the easement will be final
and be able to be recorded.

Please contact me at the below address or by telephone if you have any questions.

Sincerely,

Thomas E. McConnell
General Partner

TLM Partners Ltd.
1568 Calzada Avenue «
Santa Ynez, CA 93460 s
Tel: (805) 264-5510 cell; (805) 686-1489
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May 3, 2010

Chairperson Laura H. Thielen

State of Hawaii, Department of Land and Natural Resources
1151 Punchbow) Street, Room 130

Honolulu, Iawaii 96813

Re: TAX MAP KEY (1) 3-7-002: SEAWARD OF 009
—2: DLAYWARD OF 009

Dear Chair Thiclen:

We represent TLM Partners Lid. (“TLM™), which is the owner of 5677
Kalanianaole 11wy, Honolulu, |1] 96821, Tax Map Key: (1) 3-7-002:009 (“Property™).
We and our client have becn in conlact with Messrs. Bagry Cheung and Timothy Chee
of your Department (“DLNR™), who usked that we wrile 1o you fo request the return of
the ONI; IIUNDRED TIIRTY-FIVE THHOUSAND ONE HUNDRED TIHIRTY-FIV]:
DOLLARS ($135,135.00) submitted in connection with g proposed casement that dues
not appear to he necessary,

When it was suggested that 'TLM may need an easement, DLLNR was
contacted to discuss (hat pussibility. The Board of Land and Natural Resources
("BLNR™) voled 1o approve (he grant of an easement to ‘I'.M in or around Seplember
2008. After a year of discussions, however, the partics were nol uble 10 agree upon the
need for, or the possible (erms of, un easement. Becouse it js unclear that an easement

is necessary, or even that the Stafe has the right to grant an casement, we request that
DLNR refund the $135,135.00.

Further, Mr. Cheung asked (hat we provide you with any olher questions
orconcerns. One concern we have relates (o recent correspondence from DINR 1o Mr.
Thomas McConnell, the general partner of TLM. dated February 10, 2010, suggesting
the existing seawall, lanaj and  landscaping  constitule encroachments,

EXHIBIT " 5..”
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Chairperson Laura H. Thielen
May 3, 2010
Page 2

Previously, the DLNR suggested there was a single encroachment - the
lanai of the house, despite the fact that the house and lanai were built by prior owners

in or around 1934, We respectfully disagree that any encroachments exist, and seck
further information concerning this.

It is unclear on what basis the State can claim either the right to grant an
easement or to declare anything an encroachment under the circumstances. We have
been unable to locate any evidence that this was not accreted land, and we have found
nothing in DLNR’s files to the contrary. It is well settled in Hawaii that accreted land
belongs to the littoral owner, see Maunalua Bay Beach Ohana 28 v. State, 122 Haw.
34, 52, 222 P.3d 441, 459 (Ct. App. 2009), which in this case is TLM. We are
interested in understanding from you what evidence, if any, exists to the contrary.

With respect to the suggestion that existing vegetation is an
encroachment, we disagree. Not only does the photographic evidence suggest that
palm trees have been in existence on the land for over fifly years, vegetation cannot
constitute an encroachment since it is a naturally occurring phenomenon. See,
generally, Griefield v. Gibraltar Fire & Marine Ins. Co., 24 So.2d 356, 357-58 (Miss.
1946) (no landowner liability for natural growing vegetation).

As for the seawall, it is a lawful, non-conforming structure that
continues along the makai boundary of several parcels. See generally Revised
Ordinances of Honolulu, ch. 23 (providing for the continued use of nonconforming
structures in the shoreline setback area); Haw. Admin. R. § 13-5-37 (stating similasl y
in the conservation district). See also Waikiki Marketplace Inv. Co. v. Chair of Zoning
Bd. of Appeals, 86 Haw. 343, 356, 949 P.2d 183, 196 (Ct. App. 1997) (construing non-
conforming structures and uses as lawful). The seawall has been in existence since
1961, or possibly earlier. See August 12, 2008, DLNR Letter from Mr. A. Jodar to Mr.
S. Lemmo (File No. 0A-08-018). Further, DLNR already determined that “removal of
the seawall will cause erosion of the coastal plain,” and that, because “the residence is
more than 30 feet mauka of the seawall, it is uncertain whether removal of the seawall
will create an emergency situation from the erosion.” More specifically, DLNR found
that “impacts 1o the adjacent and upland developments must be considered” and that
removal of the seawall fronting TLM’s Property “may have a negative effect on
neighboring shoreline armoring structures and might lead to (heir consequent
destabilization.” Furthermore, even assuming the seawall is located on State land, it
was not constructed by TLM. Accordingly, we are unclear what right or duty exists to
allow or require TLM to remove it.
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We uppreciate your anlicipated couperation with this matfer. Please do
not hesitate o contact the undersigned if you have any questions.

Very truly yours,

DAMON KEY LEONG KUPCHAK 1IASTERT

ﬁv . Kuglép‘

Christi-Anne 11. Kudo Chock

GWK/CHKC:ecc
118047
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July 30,2010

Chuirperson Laura 11, ‘Thielen

Depuriment of Land and Natural Resources
State of Hawnii

1151 Punchbowl Streel, Room 130
Honoluln, Howaii 96813

Re: ap Key (1) 3-7-002; seaward of 009

Denr Chuir ‘Thielen:

Thank you for your correspondence dited May 24, 2010, concerning the
issues of ensements and encronchments related to 5677 Kalonianaole | lighway, ‘TMK
No, (1) 3-7-002:scaward of 009, which is owned by our client, 'I'T.M Puriners 1,1,
(*“I'L.M™). ‘This correspondence concerns seltlement and is therelore inndmissible lor
any purpose pursuont lo |law. R, livid, 408.

While we do not agree with all of the positions tnken by the Depirtment,
we do belicve, asdiscussed below, there is enough uncertainty concerming some ol'the
issues, and the impuct of potentially adverse decisions on other lnnd aroun the Stte,
such that both the Department und our client have an interest in amicubly resolving the
situntion, ‘Therefore, we request a meeling with you (o discuss o resolution thal we
hope would: (1) result in the eniry of an casement al fair markel valuc; (2) establish the
luce of the existing seuwall ns the cerlilied shoreline; (3) regulute the uses, umd fhe
purlies” respective FIghts und obligalions within (he ensement area, nnd: (4) clorily the
muintenance nnd repair obligntions of the purfies with respect to the seawnll and other
improvements within the ensement aren.

While there ure some factual questions, such as (1) whether the lund
mauka of the seawall is the product of ueeretion or fifl, or (2) whether the State's
interest in such land is Iee simple ubsolute until title is quieted or whether it is held in
trust for the benclicial abulting owner, or (3) whether the Stote or Territory or some
other entily consiructed the seawall that protects n number ol homes along this stretch
ol'Niu consiline. there urc other important lacts thut are not in dispute and worth noting.

EXHIBIT "5 +”
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TLM did not build the subject seawall, Not only was it present when 'I'.M prrchosed
the property, but it has heen present since af least 1961, Additionully, the scawall is u
continuons wall fronting multiple Niu loty, not JustTLM's property, which is lurther
prool that it was not instulled hy ‘TLM, Lustly, despite this wall hnving heen in
existence for fily (50) yeors, allegedly on State lund, the State has never, until recently,
(nken the position thal the wall fronting TLM's properly is an encronchinent onlo Stute
land for which T1LM is responsible. ‘s, if the land on which the seawall sits is. in
act, Stute land, then the seawall appears (o belong, 1o the State, nol T1LM. Under thes
State’s theory, 'T1LM should not be responsible for its installation, repair or removal,
Similurly, the State would fuce polential linbility (0 ‘I1.M. s well ns the mljoining
owners, if the wall is not maintained, or is removed, therehy consing domage (o
wdjucent properties und *1'1,M°s properly.

With respect (o vegetution und also assuming thut it is located on Stule
lund, rather than TLM"s property, the purlies appenr (o disugree us to who has the right
orobligation to maintin (he vegetotion, or whether maintenance constitules o respass,
or vivlation, or o reusonuble exercise of nn adjacent owner’s rights to protect his own
property rom domage or vermin emanali ng from unother's property. ‘I'he Stnte has nol,
(0 TLMs knowledpe, ever maintiined the vegetation present on its alleged property,

For the foregoing rensons, it is in both the Stute’s interest, mul ‘11 My
interest, (o seek an amicuble resolution. ‘TLM would be umenable to o resolution tha
would: (1) result in the entry of un ensement at fuir market value: (2) estublish the fuee
of the exisling scawall os (he certificd shorelin s (3) regulule the uses, und the papics’
respective rights and obligations within the caseinent aren, oy () clarily the
maintenance and repair obligntions of the purlics with respeet 1o the seawall and other
improvements within the cusement aren, ‘The negotintions prior (o this time have nol
resulled in an ensement bused on the fuir markel value, or that clearly sets Torth ' LM
rights with respect to mnintenance nnd repuir. Assuming (he lerms of the casement, ind
seloted shoreline cerlification, can he reached, then the Tiir murkel value cn he
delermined. II'the purtics are unahble 1o ngree on the vahie, then TLM would seck (he
appraisnl procedures os set forth in Haw. Rev, S, § 171-17(h). Or.in the event oy
amicable resolution cunnot be renched in o limely manner, ‘.M will have no chojee
butl to consider legal action (o recover sums puidl, plus interest and altorneys® fees, us
well as o declarntion ol the porties® rights with respect (o maintenance of the seawnll,
ownership of the property. and any such other relicf that ‘I M may he entitled (o,
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We look forward lo meeting with you, schedule permitting, during the
week of August 2" or the weck begi nning August 9", to discuss the lorcgoing. Thank
you in advance for your continued cooperation in this matter.

Very truly yours,

DAMONKEY LEONG KUPCHAK HASTERT

/‘7’

Gregory W. Kugle
Christi-Anne 11. Kudo Chock

GWK/CIIKC:ds
cc: TLM Limited Parincrship

Mr. Barry Cheung
1214520
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DAMONEVAREONG KurcHAK HASTERT
ATAW CORPORANION
200 HOV -3 > 2 13

PRy i
NATINR ) Iu:lll'i(?l-'s
b“l“ !

'a Lot “
* o Noverber 2, 20100

Choirperson Laura 1, Thiclen

State of Hawaii, Department of Land and Nuturnl Resources
1151 Punchbowl Sireet, Room 130

Honolulbu, uwaii 96813

Re: TAX MAP KEY (1) 3-7-002: SEAWARD OF 009

Dear Chair 'Thiclen:

We represenl TLM Partners Lo, (“I'LM™), which is the owner of
S677 Kalunivnwole 1wy, [Tonolulu, 111 96821, Tax Map Key: (1) 3-7-002:00
(“Property™). "This correspondence responds (o yours duted October I8, 2010,

TLM hereby  demands return of the $135,135.00, which the
Depurtment ol Land and Notura) Resources (“"DLNR” or “Depurtment™) has heen
holding for the pust year. 'TLM’s money must be returned Torthwith because: (])
TLM was wrongly informed that an ensement was required; (2) lo dule, no ensement
hus been grnled, and; (3) the Department's legal authority to demund or grant the
suhject ensement is questionable uf best. Plense immediately return TLM’s Tunds to
it. ‘The cheek van he mailed direetly to;

TLM Partpers 1.4,
1568 Culzado Avenue
Santa Ynez, CA 93460

Please confirm that the finds will be transmitted by November 12, 2010, or
otherwise respond to this request by that dute, 11 this demand for the return of the
funds most be uddressed to the Board, then plense have this matler pul on the
ngendu ot (he enrliest possible time,

LRVe

EXHIBIT "5’
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The October 18 correspondence  mischaracterizes  Analytical
Planning (“AP”)’s June 6, 2008 correspondence. AP used the term “{ill” in quotes,
indicating that the term was not AP’s term, but a term used by others. Furthermore,
AP is not a soils engincer, coastal engineer or other expert for purposes of
detcrmining the nature of the land in question. Finally, and perhaps most
importantly, DLNR could not have relied on this “admission” because DLNR’s own
files are replete with references to the land located behind this common seawall
along Niu beach as being “accreted land”:

Staff’ review of the available evidence suggests that the
encroachment area in question may have been an accretion
area in existence before October 1, 1964, which is the year
that the Conservation District law came into cffect. This
possible accretion area was artificially stabilized without
authorization from any agency.... Thus stalT cannot
substantially prove that any portion of the encroachment area
was ever located within the Conservation District.

See Correspondence from Dierdre Mamiya, Administrator, Department of Land and

Natural Resources, to Warren Bucher, Ph.D., dated July 31, 2002 (enclosed,
emphasis added).

Ms. Mamiya’s letter is significant for several reasons. First, it is
describing a parcel just 3 lots away from TLM’s parcel. Second, it is also
describing the same common seawall that was built prior to 1961 and which protects
all of the lots along this section of Niu. Third, it characterizes the land mauka of the
seawall as “accretion”. Fourth, it concedes that DLNR could not prove that this
accretion area was ever located within the Conservation District, which means that
DLNR could not prove that this accretion area was located makai of the shoreline.

In sum, while AP made no admissions on TLM’s behalf, DLNR files are replele
with admissions of its own.

Furthermore, historically, TLM’s makai property line was located at
the high water mark, not further inland. In the original ].and Commission Award of
Niu Valley to Alexander Adams (enclosed), the makai boundary was “along Sea.”
In the 1927 file plan, the makai description of Lot 28 also states “high water mark at
sea shore to a t on coral.” Thus, historically, the makai boundary of TLM’s lot, and
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the privately owned lots along Niu beach, was the high water mark, 1t was not
further inlond.

Morcover, our prior correspondence  simply  pointed  out that
assuming arguendo (he Stute holds legal and beneficinl title to the land in question,
then the seawnl] locited on that land would also belong to the State and it would he
unlivie and improper (o force 'I'LM to remove it. ‘The fact (hat the seawall is o
common, infegruted seawall fronting a mimber ol properties along Niu is evidence
thut it was not buill by any one owner to proteet any one individunl purcel, bul wos
instend 0 regionnl project.  Certainly ‘TLM, which ncquired this poreel severul
decades afler the senwall was buill, shoull not remove i, Moreover, whoever
removes the seawall, or requires its removal, will undoubtedly Ince linhility Irom
ncarby properly owners, DLNR has delermined thal removal of the seawall would
result in erosion and domage (o properties on cither side of ‘I'1.M"s property, lo a
loss of the “Stale” lond, and would also endunger 'I1.M"s property and house,
Should DENR remove the seawall, or order o third party to remove it, DINR will
crenle o dnngerous condition,

We appreciate your anticipated coopesation with this mutter, Please
do not hesitate to conluct the undersigned if you huve any guestions.

Very lruly yours,
DAMON KEY LEONG KUPCHAK HASTERT

N >
. - (’) O»ﬂ -
Gre W. Kugle

“Anne 11, Kudo Chock

GWK/CHKC:ceclds
Enclosures

ce: ‘TLLM Pariners Lid. (w/enclosures)
12HE23P
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REF:PR:MA AQUATIC MEBDUNEES
* HOATING AND DCRAMN RECHEATIO
CONBERWATION AND
HESOURCLD ENFONCEMENT
STATE OF HAWAII FONESTRY AND WRDA PR
DEPARTMENT OF LAND AND NATURAL RESOURCES it i
LAND DIVIBION WATER RERGURCS MANAEIBNT
P£.0. BOX 024
HONOLULY, HAWAJ) sesu9
File Nwnber Encroachment: OA-02-27
‘Warren Bucher, Ph. D.
Oceanit - JUL 3| 2002
1001 Bishop Street

Pacific Tower, Suite 2970
Honolulu, 111 96813

Dear Mr. Bucher:

Subject; Shoreline Encronchment (Sea Wall and Fill) at 5691 Kalanianaole Highway
[TMK: (1) 3-7-02:008] _ .

Coastal Lands Program (CLP) staff has reviewed this case, which involves your client's
seawall and encroachment area at Nui, Qabu. Based upon information you have submitted on
behalf of your clients, Ada Murakami and Michael Gallagher, the seawall and encroachment area
in question consists of approximately 2000 square feet. According to previous information that
the applicant's attorney has submitted o the Depariment, the Cassiday family had constructed the
seawall fronting the encroachment area at some date between 1954 and 1960.

According 1o submitied evidence it appears that seawall defining the encroachment aren
in question was built at some date between 1954 and 1961. Two R.M. Towill aerial photos have
been submitted, one from 11/17/1954 that shows no seawall structure Makai of parcel [TMK (1)
3-7-02:008] and one from 01/20/1961 which appears to show a seawall structure located Makai
of the parcel in question as well as a seawall fronting the neighboring parcel.

The Board of Land and Natural Resource (BLNR) recently established a policy 1o allow
the disposition of shoreline encronchmerits by either removal or issuance of an easement. In
carrying-out this policy, the Department established criteria to guide decision-making over
specific-cases. The criteria are as follows:

1. Protect/preserve/enhance public shoreline access;

2. Protect/preserve/enhance public beach areas;

3. Protect adjacent properties;

4. Protect property and important facilities/structures from erosion damages; and
5. Apply “no tolerance” policy for recent or new unauthorized shoreline structures

In addition, the Department developed a “Shoreline Encroachment Information Sheet”
that is intended to provide the State with additional information to guide the Department’s
decisions on the disposition of shoreline encroachments. This form has been completed and
submitied. On July 3, 2002 staff visited the site lo investigate the encroachment and to gather
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reconnaissance information to support a recommendation for ejther removal of the encroachment
or issuance of an easement. Of primary importance are the Department’s objectives to protect
and preserve shoreline resources and shoreline access.

Surrounding Land Uses:
It was observed during the site visit that surrounding uses are residential. It appears that the

abutting neighbor's seawall to the east is contignous with the seawall in question. The land area
behind the neighboring parcel {TMK (1) 3-7-02:007] seawall is not an encroachment area. The
land area behind the seawall of parcel :007 lies within the recorded boundaries of that parcel.
The area behind the neighboring parcel [TMK (1) 3-7-02:020] to the west appears to be an
encroachment area. The owner of parcel :20 was informed in 1990 to either remove the
encroaching seawall or apply for an easement for the area from the State.

Beach Resources: - .
CLP staff inspected the area. The beach area mostly consists of mudflats. In some areas there is

a thin layer of sand.

Public Access:
There is no nearby easy public access to the shoreline in this area. The closest ocean access is at

Niu Stream approximately four or five parcels to the west side of the property.

Effect of Removing the Encroachment on:

Beach Resources: Removal of the seawall would be inconsequential as there is no beach in the
vicinity.  Public recreation such as fishing, boating and surfing takes place offshore of the

parcel.

Public Access: CLP staff has determined that public access would not be enhanced by removal
of the encroachment.

Affect on Adj.'acem‘ Properties: Removal of the seawall in question could cause damage to the
seawall fronting parcel TMK (1) 3-7-02:007, which appears to be contiguous with the seawall in

question. :

Staff observed during the site visit that the subject seawall appears long established. The
encroaching wall is contiguous with the seawall fronting the neighboring parcel to the east. The
submitted evidence (aerial photos) suggests the seawall was in existence prior to 1961. The
encroachment area in question is quite substantial in size (approximately 2000 square feet) but
based on inspection of the submitted serial photo it appears that is area was in existence prior to
the construction of the seawall in question. The neighboring parcel to the east [TMK (1) 3-7-
02:007] currently has property boundaries that extend much further Makai than the seaward
boundary of the parcel in question. The property to the east has had its present Makai boundary
included in its parcel description since at least 1949, This is evidence that the land Makai of
parcel :008 seaward boundary has been in existence for a substantial length of time.

Furtper evidence to the long term existence to the area fronting subject parcel :008 i3
documentation at State Survey regarding the neighboring parcel to the west [TMK (1) 3-7-
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02:020]. A cerlified shoreline for purcel :020 was rejected in 1990 because of the low concrete
wall fronting that parcel. The low concrete wall adjoing the seawall fronting the parcel :008. In
1990 the owner of parcel :020 was given iwo options by the Department {o rectify the situation
and receive a certified shoreline; either remove the structure or apply for an easement from the

State for the encroachment area,

Staif review of the available evidence suggests that the encroachment area in question
may have been an accretion area in existence before October 1, 1964, which is the year that
Conservation District law came into effect. This possible nccretion area was artificially
stabilized without the authorization from any agency. As the shoreline was artificially stabilized
the landowner is no longer able to make an accretion claim for the encroachment area in
question. The seawall that stabilized the accretion area was constructed prior 1o October 1, 1964
when Conservation District law came inlo effect. Thus staff cannot substantially prove that any
portion of the encronchment area was ever Jocated within the Conservation District.

Upon review and consideration of the information gathered on this case, staff hasg
determined that the issuance of an easement for the encroachment area would have no adverse
impacis on natural resources, including beach resources. Therefore, the Coastal Lands Program
has no objections fo an easement request being processed. The Oshu District Land Office
calculates the monetary amount required to dispose this use of State land through an easement.
The landowner should note that they may be subject to the administrative penalty system for
unauthorized use of State land pursuant to section 171-6, Hawaii Revised Statutes.

We hope this letter helps resolve some of the outstanding issues regarding your property.
Please feel free to contact Masa Alkire of the Coastal Lands Program at 587-0382. Please
contact the Oahu District Land Office at 587-0433 regarding the processing of an ensement,

Aloha,
Atdr o 7>~ —
Dierdre S. Mamiya
Administrator
Ce: Oahu Board Member

Onhbu Disirict Land Offlce

City and County of Honolulu DPP

Chnirperson's Office
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December 9, 2010 l,n|" ) r
- { LE i
[ - -';:.._l"!
! E} (ST
" u' ' — T TR
My, W v
Mr. Burry Cheuny, 58 S Tia
Oubwe District Land Ollice g e 9
Stute of Huwnii Departiment of Land und Notural Resonrces. =RE 0 -
Post OlTice Box 621 4 =

Honolulu, Howaii 968049
Re:  Tux Map Key No. (1) 3-7-002:000
Denr Mr, Cheung,
In response (o your letier of November 29, 2010, we respectiully disagree

with the Department of Land and Noturnl Resourees™  chnrnelerization of o

position nnd the events that have transpired in repards (o Tox Map Key No. (1) 3-7-
OO2:000 senwird.

Therelore, we reguest that the issue ol reimbursemient be wdded (o the
agendn of the Board of Land msd Natienl Resourees™ Junmry, or next available,
meeling,

1 you have uny guestions, please Teel Tree o contuet the nndersigned.

Very tily yours,,

DAMON KEEY LEONG KUPCHAK HASTER'T

Crepdry W, Kugle '
Christi-Anne 11, Kudo Chock

GWK/CHIKCuds

ce: Mr. Thomas MeConnell
P 7P
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LAURA L 108111 1N
VIS dun e
AN G LAV \HBIANRAL Rigansu n
VIRRER RO WAL REDATIT MAUARAD §1)

LINDA LINGLE
VOVERINR UF NAWALL

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION

PQOST OFFICE ROX 621
HONOLLILY, IIAWAIL 96809

May 24, 2010

Mr. Gregory W. Kugle

Ms. Christi-Anne H. Kubo Chock
Damon Key Leong Kupchak Iastert
1003 Bishop Street, Suite 1600
Honolulu, Hawaii 96813-6452

Dear Mr. Kugle & Ms. Chock

In response to your letter dated May 3, 2010 regarding questioning the nced, as well as,
the Board of Land and Natural Resource's (Board) authority to issue the proposed easement at
TMK: (1) 3-7-002: Seaward of 009, it is our position that any improvement outside the recorded
boundary of the private properly that falls on State land is an encroachment. An eascment will
legitimize the sitvation in which people are causing encroachment on State lands.

By the topographical survey map conducted by Towill, Shigeoka & Associutes dated,
November 20, 2007, a portion of lanai, landscaping area, and seawall are located scaward of the

recorded boundary of your client's property. Therefore, these improvements are encroaching on
Stale lands.

In your letier, you mentioned that there was no evidence indicating the subject area was
not accreted land. However, you fail {o point out that there is a Jack of any evidence establishing
that the subjcct area was in fact accreted lands. Furthermore, even if there was some evidence
establishing that the subject area was in fact accreted lands, there is no record of the subject area
being adjudicated by the courl as accreted lands and belong to the abuiting landowner.
Therelore, we believe the subject area is currently owned by the State of Hawaii.

From the photos submitted by your client's consultant, we cannot agree that the current
state of the vegetation at 5677 Kalanianaole Highway is naturally occurring phenomenon. The
area is well-maintained with grass nicely mowed. A manicured lawn on State land is, at
minimum, an unauthorized use, if not outright encroachment.

The Board, pursuant to §171(6)(12), HRS, has the power to remove, or remedy any
encroachment on State land. And, under §171(6)(15), HRS, the Board has the authority to
address the unauthorized, or prohibited use of State lands. The non-conforming nature of the
encroachments relates o its “zoning” status. Your allegations of the "lawful" nature of the

EXHIBIT "4a



Kugle, G./Kubo-Chuck, C.
May 24, 2010
Page 2.

structures may be relevant to its status under building permit laws; however, it does not address
the trespass issues on State land. Zoning, and land ownership rights are two separate matters.

Therefore, we determined that an eascment is nceded to legitimize the encroachment at
the subject location. Should you choose {o remove the encroachment, please inform us in
advance of this action so we can ensure thal no one’s land is damaged, including State land.

Please feel free to contact Mr. Barry Cheung ol Oahu District Land Office at #587-0430
should you have any questions.

%AURA 1. THIELEN

cc: Sam Lemmo, OCCL



EXHIBIT

6b



FAHRA T DN e
CHARI (000

LINDA ) INGLE
H1V) RHOIL 6} 1IvWAN

AT S AT AR HIA NV M) DRt a:
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STATE OF HIAWAI
DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION

POST OFFICE BOX 621
HONOLULY, HAWAIL 90809

October 18, 2010
Rerl: 080d-068

Mr. Gregory W. Kugle

Ms. Christi-Anne I1. Kudo Chuck
Damon Key Leong Kupchak 1astert
1003 Bishop Street, Suite 1600
Honolulu, lawaii 96813-6452

Dear Mr. Kugle & Ms. Chock
Subject: TLM Partners Lid. Niu, Honolulu, Oahu, TMK (1) 3-7-002:seaward of 009

P Thank you for your leiler dated July 30, 2010 wherein you quericd (he State’s ownership
( ) of the subject arca, and reiterated your client did not build the scawall. Your clicnt is also asking
= for the refund of $135,135.00 paid to resolve the encroachment.

Wec respectfully point out to you that your client’s agent, Analytical Planning
Consultants, Inc., sliled in its letter dated June 6, 2008 thut encloscd was a “|pjhoto taken from
the house showing much of the "“fill” (emphasis added) area”. Accordingly, the Depariment took
this as an admission that the subjcct Jand is in fact “fil]” or reclaimed lands. Therefore, the
statement in your letter dated May 3, 2010 that “|i}t was scitled in Hawaii that accreted land

belongs to the littoral owner” does not appear applicable in this case, and we believe the issuance
of a non-exclusive casement in this case is proper.

Further, we do not agree with your statement that “the seawall appears to belong fo the
State, not TLM...” In the alorementioned letier from your client’s agent, the subject location of
(he State owned strip of land was described as the “sea wall encroachment in front of the existing
house”. The proposed easement seeks to resolve all such encroachments.

If you wish to discuss this matter further, you may contact Russell Tsuji, Land
Administrator ol 587-0414 or Barry Cheung of Oahu Disirict Land Office at 587-0430).

Sincerely

‘\

Laura 1. Thielen
Chaimerson
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STATI OF HAWAILL et
DEPARTMENT OF LAND AND NATURAL RESOURCES o AR
POST OFERE BOX 621 1A Falikn

HONOLHIEY, HAWANL YoRw

November 29, 2011

Mr. Gregory W. Kugle

Ms. Christi-Anne 11. Kudo Chock
Damon Key Leong Kupchuk Hastert
1003 Bishop Street, Suite 1600
Honolulu, 1 lawnii 96813-6452

Deur Mr. Kugle & Ms. Chock:

In response lo your letler duled November 2, 2010, the Board of Land and Natural
) Resources authorized the issunnce of o non-exclusive ensement o remedy an encroachment on
( ) Stule Innd. The ensement hus not been consummuted only because yonr client refused o sign the

easement document. We enclose another copy of the easement document for exccution should
you wish {o reconsider your position.

Allernntively, the proper forum to present your arguments is al u fulure meeling of the
Board, Plense let us know il'you would like this maller presented 1o the Bourd.

If you have any lurther questions, you may contact Russell Tsuji, Land Administrntor at
587-0414, or Barry Cheung of our Onhu District Tand OfTice sl 587-0430).

Sincerely,

Yaud Y
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Russell Y To gwk@hawaiilawyer.com
Tsuji/DLNR/StateHiUS

cc CHKC@hawaiilawyer.com, Barry.W.Cheung@hawaii.gov
03/08/2012 01:31 PM N i i @ g

bce
Subject RE: TLM[Y

Greg:

e We definitely need a deadline for payment with no subordination. A cap on any new 1st mortgage
McConnell may obtain will just complicate matters. As far as what triggers payment, in addition to
sale or a date certain, whichever occurs first, | propose to have a 3rd trigger. Payment will also be
due upon TLM performing substantial improvements to the property that would otherwise require
a county building permit--whichever to occur first.

As you're well aware, McConnell went before the Land Board and testified that he no longer wanted
to do improvements to his home, so he no longer needs a shoreline cert. and therefore he wants his
money back and to cancel the easement. The Land Board ordered his money to be returned, which we
have complied with. We certainly don't want McConnell turning around later after legitimizing the
encroachment via an easement document (but not actually paying for it at closing) and later apply for a
shoreline cert that would allow him to be able to proceed with improvements to the home or property.

®  On the term nonconforming, we'll probably need to keep that term in because the face of the wall
currently sits on the conservation district line--shoreline. Absent the wall, the shoreline and
conservation district would likely be further mauka. Thus, OCCL will need to be consulted before
doing any improvements, or even maintenance on the wall. OCCL here has a regulatory
function.

From a Land Mgt. standpoint and pursuant to the easement document, the LD generally doesn't
need to review maintenance projects. However, improvements will require review and approval of the
plans and specs. One way to evaluate improvements versus maintenance from a Land Div. review
process (distinguished from OCCL's regulatory review). | think of it using the "put/keep” analysis. Put
meaning constructing something new that wasn't there before (or replacement after total
removal/destruction) and therefore its an improvement. Keep meaning to maintain--keep what you've got.
However, because this is a shoreline property and borders the conservation district, your client should
really be advised to consult with both OCCL and LD on_both maintenance and improvement projects.
From what I've seen before (to be sure you may want to check with Sam) OCCL may require something as
simple as a work plan and drawings for a simple maintenance project, but improvements could trigger a

CDUA process.

® Asyou well know the shoreline cert. is only good for 1 year under the rules; so what may be the
shoreline today, may be different in the future.

As to the Easement document, see the draft below that | had emailed to you previously.

As to the "Agreement” and the "Mortgage" that you sent, those documents will need to be formally and
thoroughly reviewed by the AGs. AGs will probably say we need a simple Note or promise to pay the debt
owed. Though | did send your Mortgage and Agreement to them | have not heard back; | think they are
waiting to see if the Easement document will ultimately be agreed upon, including those critical provisions
related to when payment will be made, and the subordination issue. | don' think the AGs want to spend

time reviewing your mortgage and agreement until they know for sure an agreement has been achieved.

I did a cursory review of the Agreement and Mortgage and merely noted on the document the provisions |
thought were very problematic and needed to be deleted.

Another issue | kept seeing over and over in your documents was the State warranting title. The State will

not warrant title; so all of that language needs to be deleted.
EXHIBIT A-1-B ]
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Call me after you have had a chance to review this.
Thanks,

Russell

"Gregory Kugle" <gwk@hawaillawyer.com> To <Russell.Y. Tsuji@hawaii.gov>, "Christi-Anne H. Kudo Chock®

<CHKC@hawaiilawyer.com>

03/07/2012 02:21 PM €€ <Barry.W.Cheung@hawaii.gov>

Subje RE: TLM
ct

Thanks Russell. We will have a messenger come by this afternoon.

I wanted to summarize our discussions over the past week concerning the form of the
easement/agreement/mortgage, to see where we have agreement/disagreement, and whether we can bring this

matter to closure in a mutually acceptable fashion.

On the easement with your revisions, we have 3 concerns.

1. Paragraph 22: The reference to “nonconforming” might not be accurate and therefore we request replacing
that language with a reference to the fact that the seawall was built before 1961.

2. Paragraph 27: The addition of language stating “Any improvements to the existing seawall shall be subject to
prior written approval of the Grantor.” You explained that this paragraph is intended to allow the grantee to
undertake routine maintenance, repair and upkeep of the existing seawall, but that substantial improvements to
the existing seawall would require some degree of review by the Department. The amount of review would
depend on the nature of the improvements proposed. With this understanding, we will discuss with TLM whether
the language will be acceptable.

3. Paragraph 28: You explained that this language is intended to provide that the existing seawall and the
easement covering it would constitute resolution of any encroachment issue and that a shoreline certification
could therefore be done. You stated that a shoreline certification, if done, would locate the shoreline at the face of
the seawall, but that the Department could not actually agree to that location absent an actual shoreline survey,
You also indicated that absent overtopping of the seawall by the ocean, the shoreline would be located at the face
of the seawall if a shoreline survey were to be done. With this understanding, we will discuss with TLM whether

the language will be acceptable.

With respect to the Agreement/Mortgage, you indicated three primary issues:

4.  The obligation contained in the Agreement and secured by the Mortgage was non-recourse, and therefore
the Department may not recover the full amount of the easement price if the property did not have an



unencumbered value in excess of the obligation amount. While we do not believe this to be likely, we will discuss
with TLM the possibility of having this be recourse debt.

5. The obligation contained in the Agreement and secured by the Mortgage must be subordinated to a first
mortgage. The Department’s concern being that a first mortgage could be obtained, a shoreline certified, and
building permits issued for reconstruction of the dwelling. We will discuss with TLM removing the subordination
requirement, thereby making the State’s mortgage first priority.

6. Related to number 2 above, the Department is concerned once the easement is granted, TLM could certify a
shoreline, undertake renovations and retain the property, rather than sell it. We will discuss with TLM revising the
“due date” of the obligation to be the earlier of the sale of the property or the issuance of a shoreline certification
for renovation purposes.

Please advise us if our understandings are incorrect as to items 2 and 3. Please advise us if the revision as
proposed in item 1 is acceptable. Finally, please indicate that if the changes outlined in items 4, 5 and 6 are
implemented and the documents revised accordingly, then they will be acceptable.

We look forward to reaching consensus and bringing this matter to closure.
Aloha,

Greg

Gregory W. Kugle

Damon Key Leong Kupchak Hastert
1003 Bishop Street, Suite 1600
Honolulu, Hawaii 96813

Tel: (808) 531-8031 ext. 603

Fax: (808) 533-2242
gwk@hawaiilawyer.com
www.hawaiilawyer.com

Member Meritas - Law Firms Worldwide
Visit www.meritas.org

This message is covered by the Electronic Communications Privacy Acl. Tille 18, United States Cocdle. §§ 2510-2521. This e-mail
and any atlached files are deemed privileged and confidential, and are intended solely for the use of the individual(s) or enlity to
whom this e-mail is addressed. If you are not one of the named recipient(s) or believe Ihat you have received this message in error,
please delete this e-mail and any attached files from all locations in your computer, server, network, etc., and nolify the sender
IMMEDIATELY at (808) 531-8031. Any other use, re-creation, dissemination, forwarding or copying of this e-mail and any attached
files is striclly prohibited and may be unlawful. Receipt by anyone other than the namec recipient(s) is not a waiver of any
attorney-client work product, or other applicable privilege.

E-mail is an informal method of communication and is subject to possible data corruption. either accidentally or intentionally.
Therefore, it is nonmally inappropriate to rely on legal advice conlaned in an e-mail withoul obtaining further confirmation of said

advice.

From: Russell.Y.Tsuji@hawaii.gov [mailto:Russell.Y . Tsuji@hawaii.gov]
Sent: Wednesday, March 07, 2012 1:02 PM

To: Gregory Kugle; Christi-Anne H. Kudo Chock

Cc: Barry.W.Cheung@hawaii.gov

Subject: TLM

Greg/Christie: we have the check. Do you want to come and pick it up?
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-—- Forwarded by Russell'Y Tsuji/DLNR/StateHiUS on 04/09/2012 01:54 PM ——-

Russell Y
04/09/2012 01:52 PM cc "Christi-Anne H. Kudo Chock" <CHKC@hawaiilawyer.com>,
<Barry.W.Cheung@hawaii.gov>
Subject Fw: TLM
Greg:
1. Deadline.

First, | appreciate your suggestion of adding a shoreline certification as a trigger for payment, but our
comment is there may be situations where a building permit could be issued by the County without
actually requiring a shoreline certification (for example, interior renovations that do not affect the existing
structure or when a staffer just issues the permit).. if we're able to resolve the more important issue of a
firm deadline noted below, then we would suggest adding as a trigger, the issuance of building permits
exceeding $10,000, in addition to the issuance of a shoreline certification.

More importantly though, is your client's refusal of a firm deadline for payment. We cannot and will not
agree to this--we must contipue to insist on a firm deadline. This is especially so since your client is
insisting that No Interest accrue and in addition, the fee owner of the property to be secured is not an
individual but a legal entity that theoretically could go on beyond the passing of your clients, and possibly
for a very long time without an actual sale or transfer of the secured property. The State cannot and will
not wait indefinitely for payment for an easement issued to legitimize a an encroachment--especially when
you're proposing that No Interest accrue. This is unreasonable and simply unacceptable.

At most we would be willing to extend the deadline to 10 years, and if agreeable by your client, we would
also be willing to recommend that No Interest accrue--but that would be contingent upon a firm deadline of

10 years or less. After that it makes no sense as inflation would substantially eat away at the principle
debt owed.

If your client agrees to a deadline of 10 years or less, then our suggestion on wrapping up the payment
paragraph would be to make the payment due upon the first of the following to occur: (1) March 1, 2022,
-(2) upon sale (3) issuance of a shoreline certification, (4) issuance of a building permit exceeding $10,000

2. Interest. For your information our standard interest rate for installment agreements (Land Board
approved payment of a debt over time instead of all cash immediately) is currently 7.0 percent annually.
But as noted above, unless your client is willing to agree to a deadline of no later than 10 years, then this
is really is a nonissue as we won't be able to come to terms for the granting of an encroachment easement
with payment over time, and we'll proceed accordingly.

EXHIBIT " g [ p—)



3. Warranty. State does not and will not issue any warranties for an easement. All land disposition
documents such as easements and leases are issued as is, where is. As to any reimbursement, there is
really nothing to reimburse since the State has not even gotten paid for the easement. The most we may
consider is a credit on the indebtedness.

4. Repair and Maintenance. All of our land disposition documents like easements and leases require,
inter alia repair and maintenance of the demised premises, and also compliance with all laws, rules, etc.
Federal, County and State; To the extent the conservation district line is actually mauka of the seaward
face of the wall, then the owner should consult with the Office of Conservation and Coastal Lands (inits
capacity, together with the Land Board as regulators of the conservation district) to determine whether the
proposed repair needs to go through the CDUA process. Our land disposition documents such as
easements and leases will not delve into rules or regulations of the conservation district, except to require
compliance with them.

More importantly, my understanding is that the conservation district line could possibly move inland
should shoreline move or the wall becomes submerged, in whole or in part in the future. As such, a land
disposition document

At this juncture, we're trying to negotiate an easement document for an encroachment which is not an
OCCL function, but solely involves the Land Division

5. Subordination. Thank you for agreeing to delete any reference to subordinating to a subsequent
mortgage.

6. Recourse/Nonrecourse. Thank you for agreeing to make the note a recourse debt.

7. Note and Mortgage. Since you asked, Wynhoff took a shot at a simple draft Note and | added my
comments, and we both commented or revised your draft Mortgage, all of which are attached below. But
uniess your clients agree on a firm deadline as noted above, | wouldn't even bother spending time
updating the Note or Mortgage to the other deal points noted above.

Finally, as | advised you, since we have not yet come to terms on an agreement and though progress has
been made, the deadline issue in paragraph 1 above is a deal breaker for us on this easement that would
legitimize an encroachment on State lands. As such, | will be briefing the Land Board on the status of our
easement negotiations on April 13, and will expeditiously proceed accordingly.

Very truly yours,

Russell Y. Tsuji
Administrator

1 niu seawall - note.wynt-tsu.04.09.12.doc  niui seawall - mortgage redline.wyn-tsu2.04-09-12.00C

“FOF !

TLM Easement-kugle-tsuji-winhoff.04.05.12.. pdf
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Status and Enforcement Action at Niu, Honolulu, Oahu April 27, 2012
TMK No.: (1) 3-7-002: seaward of 009

EXEMPTION NOTIFICATION

Regarding the preparation of an environmental assessment pursuant to Chapter 343, HRS and

Chapter 11-200, HAR
Project Title:

Project / Reference No.:
Project Location:
Project Description:
Chap. 343 Trigger(s):

Exemption Class No.:

Consulted Parties

Exemption Item Description

Removal of unauthorized CRM wall and wire fence

PSF 080d-068

Niu. Honolulu, Oahu, Tax Map Key: (1) 3-7-002:seaward of 009
Removal of unauthorized encroachments on state lands

Use of State Land

Sections 11-200-8(a)(8) HAR and the Exemption Class 8 in the
Exemption List for the Department of Land and Natural Resources
approved by the Environmental Council and dated December 4, 1991,
that state "Demolition of structures, except those structures located on
any historic site as designated in the National Register or Hawaii
Register as provided for in the National Historic Preservation Act of
1966, Public Law 89-665 or Chapter 6E, Hawaii Revised Statutes"

State Historic Preservation Division did not respond when the
original request for easement was processed in 2008. Staff is not
aware of the subject wall being placed on any historic register.

Staff recommends the Board declare they are exempt from
preparation of an environmental assessment in accordance with

Hawaii Administrative Rules.

Not applicable

from Agency Exemption List: Not applicable

Recommendation:

It is recommended that the Board declare that this project will
probably have minimal or no significant effect on the environment
and is presumed to be exempt from the preparation of an
environmental assessment.

s Jills

William J. Kila, Jr’., Chairperson

ﬁf{/?//’——

Date
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Status and Enforcement Action at Niu, Honolulu, Oahu April 27, 2012
TMK No.: (1) 3-7-002: seaward of 009

nU - § BEACH . Lots
= File Plan 279 E
Lot 29 _' Lot 28 |
o
& ©
2 K
3
R.P. 51, LC. Aw. 802 to Alexander Adams
5896.66 N
11,438.42 W
.. KOKO HEAD"A
oo 032
\
\\ ..
\
Reclaimed (Filled) :’:;- Land
2195 SQ. FT. |
o
Wood Fence Wire Fence 5

CRM Woll
S A AT A A e i [ L s b

67°16° — 33.36 70'10° — 26.68
Boundary follows along seaward face of CRM seawall

NON-EXCLUSIVE
SEAWALL, LANAI AND LANDSCAPING EASEMENT
Fronting Lot 28 of Niu Beach Lots, File Plan 279
Niu, Honolulu, Oahu, Hawaii

J0B 0-~381(08) Scale: 1 inch = 20 feet
C. BK.

SURVEY DIVISION
Fronting Parcel § of THK 3-7-02 DEDARTMENT OF ACCOUNTING AND GENERAL SERVICES

CSF No. 24735 | STATE OF M § veL  October 22, 2008
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