STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

July 13,2012

Board of Land and Natural Resources
State of Hawaii

Honolulu, Hawaii OAHU

Deny the Request for Rent Reduction and Consider Request for Mutual Cancellation
of General Lease No. 5708, if appropriate; Landscape Hawaii, Inc., Lessee,
Waimanalo, Koolaupoko, Oahu, Tax Map Key: (1) 4-1-027:016

APPLICANT:

Landscape Hawaii, Inc., a domestic corporation.

LEGAL REFERENCE:

Section 171-6, Hawaii Revised Statutes, as amended.
LOCATION:

Portion of Government lands situated at Waimanalo, Koolaupoko, Oahu, identified by
Tax Map Key: (1) 4-1-027:016 as shown on the map attached as Exhibit A.

AREA:
19.961 acres, more or less.
ZONING:

State Land Use District: Agricultural
City & County of Honolulu LUO:  A-1

TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act

DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: No

D-13
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CHARACTER OF USE:

Intensive Agriculture or Pasture Purposes.

LEASE TERM:

Thirty (30) year lease commencing from April 1, 2006.

DCCA VERIFICATION:
Place of business registration confirmed: ~ YES _ X NO __
Registered business name confirmed: YES _X NO __
Applicant in good standing confirmed: YES _X NO __
REMARKS:

The subject parcel was previously leased to Christian Meunier and Candy Lake under GL
3861 until the lease expired on August 9, 2004. Ms. Lake operated an animal shelter under
the name of Sylvester Foundation on the parcel until she was evicted from the parcel on
March 3, 2005.

Prior to the above-referenced eviction, the Department solicited application for a 30-year
lease in June 2004. Due to reluctance of Ms. Lake allowing prospective bidders to inspect
the parcel, the Department decided to conduct a guided site inspection for the prospective
applicants. The inspection party included the current lessee, Landscape Hawaii, Inc. (“LHI”")
and staff from the division.

Staff understands that after the eviction, the Department agreed to demolish some structures,
remove the debris left by the former lessee, hire a professional cleaner to clean the remaining
dwelling, and install fencing around the property fence before handing over the property to
LHL

On March 10, 2006, the Chairperson issued a right of entry after learning about the
vandalism on the parcel'. The Chairperson waived the rent for the right-of-entry period,
which covered from March 10, 2006 to September 10, 2006, or at an earlier date upon the
sole discretion of the Chairperson."

The lease was eventually signed on March 23, 2006 commencing from April 1, 2006. The
first 6-month rent ($18,250), document and map fees (355), and advertising costs ($544.28)
were paid by LHI on June 30, 2004, i.e. the date of auction.

: Opening paragraph of the right-of-entry as in Exhibit B states, "[i]n order to prevent
[vandalism] from happening again, we are issuing this maintenance right-of-entry."
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The Department received another payment of 6-month rent ($18,250) around February 2007.
At the same time, LHI submitted a letter dated February 21, 2007 to the Chairperson
(Exhibit B) seeking resolution of the billings and requesting the State to honor its agreement
to clean up the parcel for LHI's operation. In addition, LHI requested a 20% rent reduction
retroactive to the beginning of the lease until the matter is resolved.

By its letter dated January 11, 2008 (Exhibit C), LHI reiterated its immediate concerns "are:
lease rent amounts do not correspond to the Lease payment schedule and therefore generate
unwarranted delinquency notices, the matter of a missing meter box, and the incorrect
fencing of the property."

On June 1, 2009, Land Division informed Fiscal Office to change the billing date to April 1,
2008 because "billing date should be April 1, 2008 when State completed moving the
location of fence line in the back of the property, installed fencing along ditch, and removed
abandoned container/trash from property".

Since the last payment received in February 2007, the Department did not receive any rent
payment from LHI.

Due to the staff turn-over, LHI's request for a Board hearing was not processed until
today. The current amount owed is $127,750, equivalent to 3.5 years rent payable.

STAFF RESPONSES:

For discussion purposes, staff summarizes LHI's request as "the State has not fulfilled its
obligation in delivering the property to LHI on time. Such delay and other incident caused
unnecessary delays and jeopardized the plan by LHI to utilize the parcel." Staff will respond
(in italics) to the allegations by LHI separately in the following paragraphs:

1. LHI alleged that the condition of the parcel at the time of the pre-auction site
inspection provided a condition of the parcel, which was different from the actual
condition when the parcel was delivered to LHI two years later.

Staff notes that the 2004 public auction bid packet for the parcel, under
paragraph 13, Condition of the Property states, "... all parcels shall be leased in
an "AS IS” condition..." The condition on the parcel is better than that in the
pre-auction site inspection because the Department had taken extra steps by
installing fence, cleaning the former dwelling, and removing trash from the
parcel. Staffis not aware of any similar cleanup efforts for other auction parcel
on Oahu.

2. LHI complained that the Department failed to fence a portion of the parcel with
an area of about four (4) acres, which meant that LHI could not use the said area.
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Staff notes the bid packet did not provide any provision regarding fencing off the
parcel, including this four-acre portion. In addition, staffunderstands this four-
acre parcel was not used by anyone since eviction in 2005. Therefore, staff
cannot agree that the lack of fencing jeopardized the plan of LHI.

3. LHIcomplained that DLNR should have processed the demolition permit earlier
so the City and County of Honolulu would be able to remove two dwellings from
the assessment. In short, LHI was paying real property taxes based on three
dwellings instead of only one on the ground.

Staff notes that the issue of dwellings relating to real property tax assessment
Jfalls under the jurisdiction of the City and County of Honolulu. LHI should
approach the City for any appropriate adjustment.

4. LHI complained about the missing meter box previously seen in the pre-auction
site inspection. The lack of meter box requires LHI to install a new one subject
to the current requirement of the utility company. It involves extra cost and
makes the LHI’s plan of utilizing the dwelling not feasible.

Staff has checked with the department maintenance crew and note that there is no
record of any electric box being removed from the parcel. Both the staff and the
crew understand that the meter box is the property of the utility company. It is
the lessee's responsibility to secure the utility services. Staff cannot agree that
the State is responsible for providing a replacement meter.

CURRENT SITUATION:

At the time of writing this submittal, the amount owed is $127,750. Staff believes that the
previous administration had done everything possible in utmost good faith trying to help a
successful bidder establish a new operation. The condition of the parcel and the vandalism
that happened on the property are something beyond the department's control. However, the
State should by no means be held responsible for those incidents and/or replacement works.
Upon review the situation, staff maintains that LHI does have a valid obligation to pay the
outstanding rent.

Another option is both the Board and LHI agree  to mutually terminate lease, provided that
LHIremoves all the improvements installed by LHI during its occupancy, and the State keeps
the rental payment and other fees and costs paid to date.

RECOMMENDATION: That the Board:

1. Deny the request for 20% rent reduction retroactive to the commencement date of
General Lease No. 5708; and choose either option 2 or 3 provided below:

2. Agree with the staff position as mentioned above and require Landscape Hawaii,
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Inc. pay all the delinquent rent within 30 days of the Board date.
OR

5 Authorize the mutual cancellation of General Lease No. 5708 covering the subject
area under the terms and conditions cited above, which are by this reference

incorporated herein and further subject to the following:

A. The standard terms and conditions of the most current mutual cancellation
document form, as may be amended from time to time;

B. Landscape Hawaii, Inc. shall remove all improvements installed during its
occupancy of the subject parcel;

C. Review and approval by the Department of the Attorney General; and

D. Such other terms and conditions as may be prescribed by the Chairperson to
best serve the interests of the State.

Respectfully Submitted,

B [V San|
Bafry Cheung

District Land Agent

APPROVED FOR SUBMITTAL:

L J2rl)

‘William J. Aila, Jr., Chairperson
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EXHIBIT A



February 21, 2007

Mr. Peter T. Young

Chairperson,

State of Hawaii

Department of Land and Natural Resources
Post Office Box 621

Honolulu, Hi 96809

Dear Mr. Young,

Subject: Lease payment and issues remaining per State land, Waimanalo, Oahu,
Tax Map Key 4-1-27:016.

I have made payment to the Fiscal Office, payment date 2/16/07, for the above leased
land for period, 10/01/06 thru 3/31/07. There still remains confusion with regards to the
billing period for which this applies and I would like to clear up this matter. While I was
at the District Office advising Cecile Santos of the payment, I was told that I am to be
notified by Charlene Enoki as to when to make Payments and that the District Office was
not aware that I had been sent a Notice of Default.

I'received a Right-of-Entry Permit commencing on March 10, 2006 and ending on
September 10, 2006, with a waiver of rent authorized by you pursuant to the Land
Board’s delegation of authority to issue Rights-of-Entry. I complied with all applicable

If T may briefly review the history of this property with you and outstanding issues with
regards to parties concerned:

May /June 2004 Preliminary walkthroughs of property with Charlene Enoki and
other DLNR representatives. Walkthroughs include individuals
interested in bidding on the property. During walkthroughs,
discussion includes cleanup and restoration of property to
acceptable condition to future lessee,

June 18, 2004 The Sylvester Foundation is denied a Request for Waiver ata
DLNR Board meeting.

EXHIBIT " B »



June 2005

Provisions:

July 2005

August 2005

November 2005

December 2005

illegally return to the A-frame property during the day/evening to
feed animals.

The office domicile is vandalized resulting in the removal of the
entrance porch, screens, windows, and doors. The wind, rain, and
animals can now enter the domicile as the windows and screens are
gone. The weather degrades the interior and exterior of the
domicile beyond the normal wear and tear and the floor, carpet,
walls, and ceiling are damaged.

All necessary bids are in for the agreed upon provisions offered by
the State to transfer the property to Landscape Hawaii in a clean
and orderly condition, pay for the costs and expenses for disposal,
removal, or storage of the personal property of the prior lessee.

Demolish and dispose of Club House, designated facilities and
stockpiles. :

Clean and renovate A-frame

Clean and renovate Office area

Clean up possible dumped toxic materials

Remove Matson container

Choice Fencing is assigned Chain-link front fence area and Sun
Systems is contracted for the balance of the perimeter fence area.

Per Charlene Enoki: No renovation on A-frame,

A Contractor has been hired by the State to demolish the Club
House which is the third domicile noted on the lease. Contractor is
also to demolish and remove two horse stall areas, miscellaneous
debris, and remove the Matson container.

State workers trim and clear the front of the property in
anticipation of Choice Fencing putting up Chain-link fence. Work
to begin the last week of October 2005.

State workers again trim and clear the front of the property in

anticipation of the Chain-link fence being installed as work was
not done in October.

Chain-link fence fronting the property is finalized.

The day after the fence is in and gates installed, the gate fronting
the A-frame is rammed and the concrete Plug holding the gatepost
upright is dislodged. Choice Fencing is immediately called in to
replace the gatepost. Two days later it happens again and vandals
enter the property, paint the inside of the garage walls with red
paint and leave disparaging remarks re: the DLNR and fencing



End of 2005:

February 2006

March 2006

June 2006

property. This time the gatepost is not repaired but heavy chains
and combination locks hold the fence gates closed.

Still lacking the balance of the fencing (perimeter) that was to have
been completed in 2005,

Clean up of property still incomplete.

Transfer of property is incomplete and lease still not signed.

Perimeter fence is partially completed.

Right-of-Entry Permit is issued to Landscape Hawaii, Inc. for
maintenance of State land to decrease the amount of vandalism on
the property. Effective date: March 10, 2006 and ending
September 10, 2006. (See Attachment, Right-of-Entry Permit)
However, walkthroughs by Landscape Hawaii representatives
reflect that the fencing is not according to the area designated in
the lease as the boundary of the property. Calls made to the office
of the DLNR requests correction to the fencing error. Also, the
work order was to also include approximately 50’ of chain link
fence abutting the property’s entrance gatepost and front chain link
fence thereby providing security at the gate area fronting
Kaulukanu Street.

General Lease no. S-5708 signed, dated: March 23, 2006 with
effective dates: April 1, 2006 and terminating March 31, 2036,
Please note that the lot is now not as described in General Lease
no. S-5708 and the DAGS survey of the property with regards to
Section 11 and its relationship to “Lot 22 of Waimanalo
Agricultural Subdivision, the direct azimuth and distance being...”
being approximately 648.50 feet and subsequently, sections 12, 13,
and 14 of the survey “..to the point of beginning and containing an
area of 19.961 Acres, More Or Less.”... as the fencing has
removed 4 (four) acres, MOL, from use by Landscape Hawaii.

from Landscape Hawaii,

The §un Systems rep., Gary Bianco, site supervisor of the crew
that installed the perimeter fence was asked why they did not



June 14, 2006

September 2006

them to move the fence line. The group walked the area and there
was consensus that the area in question was incorrectly fenced.
Cecile measured the area fenced off from Landscape Hawaii and
established that approximately 4 (four) useable acres were not
included within the property line.

Sun Systems recommends enclosing the additional 4 (four) acres
along side the already established fence line, rather than removing
the already installed fence line, and joining the two areas with a
livestock gate. The area in question requires approximately 190 T-
posts with a 10-foot run, corner posts every 100 feet, and four-
strand wire. At this time, no gate is available along this fence line
area thereby disallowing Landscape Hawaii’s use and/or access to
the 4 (four) acres. The Sun Systems’ engineer there that day
estimated that approximately 6 weeks would be needed to have
manpower and materials available to complete the job. In addition,
the extra 50° of chain link fence abutting the front gate area is
included in the work order.

Several calls have been made to the DLNR office to find out about
the status of the pending work. No answers are available.

A question remains that if the RFP was for the correct linear run of
fencing as stated by the State from both surveys and walking the
area, what happened to the balance of materials that should have
gone up on the property when the work order was changed to less
than requested? Did the State pay for and not receive the amount of
fencing contracted for?

Another question: If the contract was not executed properly, why is
the lessee being penalized? In other words, why is the present lease
rent for the entire 19.961 acres when it was demonstrated that since
February 2006, 4 (four) useable acres were removed from use to
Landscape Hawaii (approximately 20%). And when will the
balance of the land be returned as is stated in the TMK and be able
to be utilized fully by Landscape Hawaii, the lessee to the land? -

Landscape Hawaii, Inc, signs a Cooperative Agreement with the
Windward Oahu Soil and Water Conservation District.

Right-of-Entry Permit expires. General Lease No. S-5708 to
commence effective immediately as Right of Entry Permit expires.

State already holds payment for lease as Landscape Hawaii had
paid for the first 6 (six) months of the lease on the day following
the auction date, July 1, 2004. Payment was to have been applied
for period July 1, 2004 through December 3 1, 2004, but transfer of



October 2006

December 2006

End of 2006

January 2007

February 2007

Current Status:

property did not occur as contracted in original agreement. (See
Attachment 2, Facsimile Transmittal)

Landscape Hawaii begins work on the property to clean up A-
Frame and establish a nursery, plant areas.

The City assesses property taxes for three domiciles for the
property when in actuality there are only two — the Club House
was torn down by the State in 2005 although it is still reflected in
City records. When will the State notify the City of the change?

The AG’s office sends out a delinquency notice for period
10/01/06 through 3/31/07.

Kyle Ushijima calls Charlene Enoki and is told not to pay the lease
rent until she straightens out the matter with the AG’s office.

Fencing is still not completed (perimeter and front gate areas),
Matson container still on property.
Stockpiles of dumped material of prior lessee still on the Property.

Kyle Ushijima receives another notice and a letter stating that he is
delinquent with regards to paying the lease rent.

Charlene Enoki specifically tells Kyle Ushijima not to pay until
the lease dates are clarified and on file correctly.

This month Landscape Hawaii jg faced with A Notice of Default.
(See Attachment, Notice of Default)

Also, Cecile Santos submits Demolition Plan to Planning and
Pgrmitting Dept. that should haye been processed in 2005 . Is the



*fencing is still not done according to the perimeter boundary as
designated by the State Survey and front gate area is still
unsecured

*unfenced area and unmarked area of this TMK is open to
squatters and parties entering the area from the Mabhailua Street
side — patrolling and restricting access is difficult without proper
boundary lines as reflected in a fence line

*lease amount reflects the lease fee on 19.961 Acres, MOL and
does not take into account the unavailable 4 (four)acres incorrectly
fenced off by the State in February 2006

*unanticipated expenses and work involved with cleaning and
renovating domiciles that have been abandoned and vandalized for
almost two years (from eviction date of Candy Lake)

*the delay in transferring the property (approx. 2 years) to
Landscape Hawaii allowed the Pproperty to deteriorate; not securing
the property and domiciles allowed vandalism, break-ins, stealing
the meter box, stealing the roofing, breaking windows, removing
doors and porches, etc. to 80 unchecked. The result is that now
more serious renovations are needed which require authorization
from the Building and Permit Dept.

**what we have today is not what we were led to believe we
would assume two years ago, i.e. condition of property and size of

property.

my lease until the matter is reconciled.

As the fencing matter impacts us both, I would ask that the State work with Sun Systems
and complete the perimeter and front gate areas. I would also ask the State to honor its
agreement to clear the land of the stockpiles that pose a hazard to my employees and
areas for nursery and Pasture use and to also remove the Matson container.



our interest to have all of this behind us.

If you would like further insight into the:
ext. 24 or my cell,

Sincerely,

Kyle Ushijima,
President
Landscape Hawaii Inc.

cc: Charlene Enoki
Mark Bennett
Cecile Santos

se matters, please feel free to call me at 836-5332



PETER T. vOUNG
A
o JUARD U LA AND WATURAL, RES: A nCLg
CUMMISSION (¥ YATER REW A ReE BANMEMENT
ROSEAT i, MASUDA
OGP TY DRECTom
DEAN NaxAND
ACTIO DEPTY OBLCTON - warss

POST OFFICE BOX 621 STATE Pasxs
HONoOLuLU, HAWAII 96809

MAR 10 06

Mr. Kyle Ushijima, President
Landscape Hawaii, Inc.
2621 Waiwai Loop
Honoluly, Hawaii 96819

Dear Mr. Ushijima:

Subject; Right-of-Entry Permit to Landscape Hawaii, Inc. for Maintenance of
State land, Waimanalo, Oahu, Tax Map Key 4-1-27:016.

We have completed the installation of the fencing along the front of the leasehold and are
Processing the fina| execution of the lease for the site. We have been informed that after
the installation of the front fencing, the lot has been vandalized, |p order to prevent this
from happening again, we are issuing this maintenance right-of-entry.

We are processing the execution of the lease (General Lease No. S-5708). This right-of-
entry will enable You to maintain the sijte until the lease js fully executed.

during the entire period of this right-of-entry, from an insurance company or
Companies licensed to do business in the State of Hawaii, 3 Policy orpolicies
of comprehensive public liability insurance in an amount acceptable tg the



the said right-of-entry area in the control or use of Landscape Hawaii, Inc,
Landscape Hawaii, Inc. shaj fumnish the Department with a Certificate
showing the policy to be initially in force and shall fumnish a like Certificate
upon each renewal of the policy, each Certificate to contain or be

Landscape Hawaii, Inc. of jtg responsibility under this right-of-entry as set
forth herein or limit the amount of its liability under this right-of-entry,

3. Landscape Hawaii, Inc. shajl be responsible for cleanin'g and restoring the
area to a condition satisfactory to the Department of Land and Naturg)
Resources upon completion of the permit,

6. Landscape Hawaii, Inc, and its consultants, contractors and/or persons
acting for or on its behalf shall not Cause or pemit the escape, disposa| or
release of any hazardous Mmaterials except as permitted by law, Landscape
Hawaii, Inc. and his Consultants, contractorg and/or persons acting for or on
its behalf shall not allow the storage or use of such materials in any manner
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10.

11.

12.

13.

Landscape Hawaii, Inc. and its consultants, contractors and/or persons
acting for or on its behalf agree to indemnify, defend and hold the State

For purposes of this right-of-entry, "hazardous material” shall mean any
pollutant, toxic substance, hazardoys waste, hazardous substance, or oil as
defined in pursuant to the Resource Conservation and Recovery Act, as
amended, the Comprehensive Environmental Response, whether existing as
of the date hereof, Previously enforced, or subsequently enacted.

Landscape Hawaii, Inc. and its consultants, contractors and/or persons
acting for or on its behalf in the exercise of this right-of-entry shall use
appropriate precautions and measures to minimize inconveniences to
surrounding residents, landowners, and the public in general.

Landscape Hawaii, Inc. and its consultants, contractors and/or persons
acting for or on its behalf shall not store any personal belongings at the
subject property during the effective period of this right-of-entry.

additional, but responsible terms and conditions as it deems necessary while
this right-of-entry is in force.
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14.  Pursuant to the Land Board's delegation of authority to me to issue rights-of-
entry, | am authorized to waive rent for rights-of-entry for any govemment-
related project. As your project meets this requirement, | hereby waive rent.

Should you have no objections to the above-mentioned items, kindly sign in the space
provided below and submit the following to the Land Division no later than March 10, 2006:
1. Copy of signed concurrence;
2. Copy of your liability insurance policy.

Should you have any questions, please contact Cecil Santos at our Land Division Office, at
(808) 587-0433 or fax at (808) 587-0455. :

ly,

I CONCUR;:

Landscape Hawaii, Inc., a Hawaii corporation

BW\ March 16, , 2006

Kfle kUshijima

its: President

G- Land Board Member
OCcCL
Central Files
District Files
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LanoScare Hawair Inc.

2621 Waiwai Laop « Honoluly, Hawaii 96819 « Phone (308) 836-5332 « Fax (808) 836-5336
FACSIMILE TRANSMITTAL

Date : _october 13, 2006
]]3: Charlene DNLR

From : Kyle Ushijima

Phone Number :
Fax Number : 587-0455
Project :
SUbjOCt : Payments

Number Of Pages Including This Sheet : 3

L4cssage ! ___Please refer to the attached billing which indicates payment

————

being due for the Period of 10/01/06 -- 03/31/07. Per our

———

agreement, the lease was Supposed to start on September 1,

2006. Our right of way was the only request we had inicially

—

€o get on to the Property. We are still in the process of

cleaning the area in which we have discovered debris, such as,

e,

barbed wire, tires, corrugated metal, etc. The State was

=

supposed to have ° removed all of the debris mentioned

above. We are trying to keep a good relationship with the

S,

State as being our Landlord but they are not keeping up with

the agreement. Evidently, the various departments are not

communicating with each other. I have already, lost a big

sum of money without any profits. Any assistance you can give .

us will be greatly appreciated. I have been excessively patienc

=

in this matter. Please respond to this problem and have it

addressed by October 19, 2006. wWe are looking forward to

your continued support in our efforts to remedy this situation

SO we can go on with our efforts to excel in our Nursery business.

TR ‘ ' Aloha. Kvle Mehit:__



COST CENTER: 0520
LANDSCAPE HAWAII INC.

2621 WAIWAI LOOP

HONOLULU, HI 96819

FISCAL OFFICE
P.0. BOX 621
HONOLULU, HAWAII 968

(808) 587-0353
10/10/06

SOURCE: 1720

09-0621

DEPARTMENT OF LAND AND NATURAL RESOURCES

DOCUMENT NUMBER

gl5708

TOTAL DUE: $18,250.00
PLEASE DISREGARD THIS BILL IF PAYMENT HAS

BEEN MADE

AMOUNT PAID:

PLEASE DETACH AND RETURN ABOVE PORTION WITH YOUR PAYMENT FOR PROPER CREDIT

REFERENCE

DATE NUMBER

1 10/01/2006 | C-107683

APPTO BILLING PERIOD DESCRIPTION AMOUNT
Balance Due 10/01/2006 - 03/31/2007 RENTALS, LEASED LANDS {1072006) 18.250.00

Please Make Check Payable To: *Land & Natural Resources”
PAST DUE AMOUNTS MAY BE SUBJECT TO A 1% PER MON

THE STATUS OF YOUR ACCOUNT |

S AS FOLLOWS:

TH FINANCE CHARGE AND A LATE FEE

CURRENT iy DLRNE OTAL D
0.00 18,250.00 0.00 0.00 $ 18,250.00
DOCUMENT
NUMBER
gl5708

-36 -
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LANDS APE AWAI INC
2621 WAIWAI Oop
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Dear Lessee:
NOTICE of DEFAUL T
Pursuant to the authorl'ty granted me by the Boarg of Lang and Natyrqy SOurces a¢ it
Meeting of January 11, 1980, € Dreach Provision Contain in Ge al Legs S-
9708 are hereby Served 3 Notice of Defayt on saig lease for Tailure to do th followin,
e \
{
X Keep lease rentaj Payments Current
0st requireq Performance Bong
ost requireq Fire Insurance Policy
Post requireqg Liabm'ty Insurance Policy
Other-
Our Fiscal Office informs us that arein g ars in leagg renta| Payments i the
amount of $18 250.00 Covering th Period ober 01 2006 to March 31 2007.
You are hereby given thirty (30) days from the date
above-described breach,

f5~—) 2-/13



Your failure to act on the above matter will result in the following:

1.

2.

5.

Cancellation of General Lease S-5708.

Retention of all sums heretofore paid under General Lease S-5708 as
liquidated damages.

Termination of all your rights and obligations under General Lease No. S-
5708.

Initiation of legal action to collect the delinquent lease rental owing the
State of Hawaii under General Lease S-5708.

Forfeiture of your lease performance bond.

We therefore urge your fullest cooperation. Should you have any questions, please
contact our Oahu District Land Branch at (808) 587-0433.

Very truly yours,

CcC.

N

PETERT.Y
Chairperson

Lahd Board Member

Central Office
Fiscal Office

Bond Holder (First Insurance Co. of Hawaii)
gistrict Office



DEPARTMENT OF LAND AND NATURAL RESOURCES

.

FISCAL OFFICE -
P.O. BOX 621 : DOCUMENT NUMBER
HONOLULU, HAWAII 96809-0621 5708
(808) 587-0353 g
02/11/07
COST CENTER: 0520 SOURCE: 1720 TOTAL DUE: $18,250.00
LANDSCAPE HAWAII INC. ) :EE:‘SSA o EGARD THIS BILL IF PAYMENT HAS
2621 WAIWAI LOOP
HONOLULU, HI 96819 AMOUNT PAID:

PLEASE DETACH AND RETURN ABOVE PORTION WITH YOUR PAYMENT FOR PROPER CREDIT

REFERENCE
APPTO BILLING PERIOD DESCRIPTION AMOUNT
DATE NUMBER
1010172006 | C-107683 | Balancs Due | 700773005 ~035T15557 RENTALS, LEASED LANDS (072005] 18.250.00
) 78 loy "

Please Make Check Payable To: "Land & Natural Resources*
PAST DUE AMOUNTS MAY BE SUBJECT TO A 1% PER MONTH FINANCE CHARGE AND A LATE FEE
THE STATUS OF YOUR ACCOUNT IS AS FOLLOWS: )

S S

TOTAL DUE
$ 18,250.00

18,250.00

DOCUMENT
NUMBER

gl5708

.-

2621 WA

59-101

350,
-t ad

Hhesunof 18,2506150005

First Hawaiian Bank w

18,250.00

Dollars

MAN BANKING REGION / ‘
HONOLULY, HAWAIS

L] - D_*
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LanoScare Hawan INc.

2621 Waiwai Loop Honoluly, Hawaii 96819 Phone (808) 836-5332 ¢ Fax (808) 836-5336

January 11, 2008

Ms. Charlene Enoki
Dept. of Land and Natural Resources
Post Office Box 621
Honolulu, Hi 96809

Dear Charlene,

Subject: Lease payment and issues remaining per State Land, Waimanalo, Oahu,
Tax Map Key 4-1-27-016.

After our discussion on Tuesday, December 18, 2007, I thought }t would be best if I
summarized our predicament regarding Landscape Hawaii’s Lease land in Waimanalo,

At this time, the immediate concerns are: the Lease rent amounts do not correspond to the
Lease payment schedule and therefore generate unwarranted delinquency notices, the
matter of a missing meter box, and the incorrect fencing of the property.

The State’s billing and scheduled payments are incorrect with regards to one another and
the actual date that we assumed the property. Charlene, as you know, I signed the Lease
at your request and urging with an incorrect commencement date, with the understanding
that a correction would be forthcoming with both sides performing as requested in the
Lease agreement. Please advise the Fiscal Office of the correct dates and amounts as
Landscape Hawaii continues to receive unwarranted delinquency notices that have
impacted Landscape Hawaii’s credibility with its Bond and insurance companies.

The State voluntarily allowed Candy Lake and the Sylvester Foundation to remain on the
property unsupervised six months beyond her given eviction date of June 2004. A raid
ultimately removed her in March 2005. At the time of the auction and eviction action,
Landscape Hawaii received numerous phone calls and threats regarding the impropriety
of removing the animal sanctuary. I took many of the calls myself and explamed_ the .
reality of the situation at the sanctuary with regards to drugs being sold there, discovering
drug paraphernalia in the domiciles, and finding fighting chickens *housed’ there for a .
fee. In fact today we are still plagued by individuals who either try to buy or sell drugs in
what they believe is a safe haven for drug business, the former animal sanctuary.

icti i ‘ ' d did
After the eviction, the State virtually abandoned the property for over a year an
nothing to facilitate the transfer of the property to Landscape Hawaii. Instead, the State

 EXHIBIT” &



The removal of the meter box that occurred again while the State was in control of the
property and Candy Lake was still there is another major obstacle for Landscape
Hawaii’s business operation. The domicile on the first level had the meter box and
electricity - this was noted during walkthroughs prior to the auction. Also noted during
the walkthroughs was the fact that there was a family living in the domicile, indicating
that the building was in a livable condition in 2004, When Landscape Hawaii was finally
given access to the property in 2006, the condition of the buildings was no longer what
was viewed during the walkthroughs and not what we were led to believe we were
bidding on at auction. Through no fault of Landscape Hawaii, the domicile now 8its in an
abandoned condition, i.e. without a meter box and electricity, vandalized, missing
windows and screens, and needing major renovation, The State must act responsibly and
fairly and return the property to the condition observed during the walkthroughs. Without
a meter box and electricity, an effective business operation cannot proceed.

The incorrectly installed perimeter fence that virtually obstructs access to four useable
acres has still not been addressed. At a meeting at Rep. Ito’s office on May 9, 2007, you
suggested that we correct the fence issue ourselves. We would agree to that, however,
before work begins, we would like to receive a written agreement that stipulates that
Landscape Hawaii will be compensated by way of lease credit for the material and work
-expenses. Also, there should be credit given for the portion and time that the area
(approximately 20%) remains unavailable to Landscape Hawaii due to the incorrect

fencing of February 2006.

Also, in addition to the incorrect fencing of the four acres, there is the issue of the
missing 50’ chain-link return fence abutting the lower gate. We would prefer that the
State remedy that portion of the fence as soon as possible.

There was some State activity on the property in June and July 2007, as State workers
demolished and removed abandoned sheds and construction material from the property.



We look forward to more activity from the State in 2008. Aside from that, little else was
done to correct the remaining problems. Along with the immediate concerns already
mentioned, the Matson container is still parked on the first level awaiting removal and
other additional junk is scattered throughout the property.

Charlene, before we went to auction, I was advised by an agent of the State that to get
action on the property after the auction, it would be necessary to sue the State. I decided
not to proceed via a lawsuit but instead I gave the State the benefit of the doubt and
assumed that the State would live up to its obligations and promises. I have been patient
but financial losses are prompting me to reconsider. The corrected billing amount and
scheduling to the Fiscal Department should also take into consideration the added

expenses incurred by Landscape Hawaii to get the property up and running while we
address these issues with the State.

I thank you for your attention and help in these matters and I await hearing from you.

Please feel free to e-mail me at kyle@landscapehi.com or or office 836-
5332 ext-24.

%

Kyle Ushijima, President
Landscape Hawaii, Inc.

cc: Gov. Linda Lingle
Lt. Gov. Duke Aiona
Laura Thielen, Chairperson
Rep. Ken Ito
Sen. Fred Hemmings
Rep. Tommy Waters
Waimanalo Ag. Association



) WHAT THE STATE AGREED TO DO

Tear down one domicile that was beyond repair or renovation

Tear down bam/stall structure deemed dangerous and unstable .

Fence property perimeter; in addition, install 6* high, 50’ chain-link return fence
on the first level. The original fencing was removed to allow State contractors
access to the property. ]

Clean up and make available two buildings on the property for assumpt.lo.n'by
Landscape Hawaii (these two buildings were lived in at the time of the initial
walkthroughs and after the auction was finalized)

Remove stockpiles (2) of dumped items from prior lessees

Remove Matson container

Clean up and remove debris in areas and remove junk, i.e. barbed wire, 50-gal.
drums, old tires, discarded lumber and telephone poles from the four levels of the

property

WHAT THE STATE HAS DONE

Tear down one domicile that was beyond repair or renovation

Tear down barn/stall structure deemed dangerous and unstable

Incorrectly fence a portion of the property disallowing access to approximately 4
(four) acres of useable area; ignored chain-link return fencing on first level.
Abdicate responsibility for the two remaining buildings on the property

Ignore the stockpiles and allow grass and shrubbery to grow over the stockpiles
making it more difficult to identify and remove the rubble

Ignore the Matson container on the property

Ignore the junk that still remains scattered throughout property

WHAT LANDSCAPE HAWAII HAS DONE

Pay the entire Lease rent amount for the use of the property despite not having
access to the entire parcel (less 4 useable acres)

Pay Lease rent amounts that do not correspond to the Lease payment schedule
Receive multiple Delinquency notices without reason.

Waited almost two years and then assumed unexpected expenses and downtime to
get the property up and running due to the fact that the property had “gone to
weed” from the more than two years that it was neglected by the State.

Assume the A-frame structure and reconstruct the domicile to make it livable, i.e.,
new roof, clean and gutting the inside to remove the mold, flooring, and walls that
had deteriorated due to abandonment, neglect, and constant vandalism.



WHAT NEEDS TO BE DONE

Renovate and repair the two-story building i.e., replacing the broken windows,
stolen screens, missing doors and deal with the malicious vandalism and general
deterioration of the building. Also deal with the meter box issue — a meter was
seen and was in working order during the walkthroughs and up to and after the
bidding was conducted and finalized. The family living in the two-story house
vacated at the end of August 2004, at which time the meter was still in the
building. The meter box disappeared while the former Lessee was allowed to
remain on the property during the 9 extensions given to her (evicted late March
2005). The meter box is a major obstacle for Landscape Hawaii as HECO
considers the property abandoned and does not ‘grandfather’ the structure for
electricity. The result is that now authorization may be required from the Building
and Permitting Dept. to bring the building to Code as a functional facility office

for Landscape Hawaii.

removing the existing fence line. Join the two areas with a livestock gate.

- Add the agreed upon 50°chain-link return fence abutting the lower gate area.
Repair the A-Frame chain-link fence front gate post

Straighten out the agreed upon date for Lease commencement taking into
consideration the Right-of-Entry permit dates and lease payment exemption for
said period.

Immediately remove Delinquency notices on file for Landscape Hawaii.
Within two working days, send a letter to Landscape Hawaii stating that the
Delinquency notices were incorrectly sent; Landscape Hawaii can then
forward this letter to necessary parties.

Advise the City of the fact that there are two domiciles on the property rather than
three as Landscape Hawaij is still being taxed for three,

Remove the Matson container.

Remove the stockpiles and additional junk/rubble scattered on the property.

ADDITIONAL, INFORMATION

remains on the property.

. What Landscape Hawaij ultimately received in 2006 is not what was seen during
the initial walkthroughs of 2004,
Although without merit and good reason, Default Notices were sent out by the
State to Landscape Hawaii. These Default Notices, now on record for Landscape
Hawaii have affected the credit history and worthiness of Landscape Hawaii; this



has negatively impacted the ability of Landscape Hawaii to lease State property at
Kapalama Military Reservation, State Harbors Division. The Default Notices
have also jeopardized the credibility of Landscape Hawaii with its Bond
Company, First Insurance.




