STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

September 13, 2013

Board of Land and Natural Resources
Statc of Hawaii
Honolulu, Hawaii Kauai

Denial of Request for Contested Case Hearing Regarding BLNR Agenda Item D-1, May
24,2013, Enforcement Action and Imposition of Fine against Ku’i Palama for
Unauthorized Waste Disposal and Trespassing on State Unencumbered Lands; Indefinite
Closure and Remediation of State Unencumbered Lands; Request to the Department of
the Attorney General to Commence Criminal and/or Civil Proceedings to Recover Costs
for Remediation of Unencumbered State Lands at Hanapepe, Kauai, Tax Map Key: (4) 1-
8-005:008.

The Board may hold a discussion in Executive Session pursuant to Section 92-5(a)(4),
Hawaii Revised Statutes, in order to consult with its attorney on questions and issues

pertaining to the Board’s powers, duties, privileges, immunities and liabilities.

BACKGROUND .

Under Agenda Item D-1, at its meeting on May 24, 2013, the Board of Land and Natural
Resources (“Board’) took the following administrative enforcement actions:

l. The Board found that Ku’i Palama violated the provisions of Chapter 171-6,
Hawaii Revised Statutes regarding unauthorized use and trespassing on public
land and is hereby ordered to pay a fine of $5,000 within thirty (30) days of the
date of the Board's action May 24, 2013. The fine shall be paid to the Department
of Land and Natural Resources.

2. The Board ordered the closure of the subject land to all persons except those who
have a written right-of-entry permit from the Chairperson of the Board of Land
and Natural Resources to enter upon the land. The lands shall remain closed 24-
hours-a-day until such time as the Chairperson determines in writing that the
closure order is no longer necessary or can be amended to allow limited or
unrestricted public access. The Kauai District Land Office is directed to post
signs indicating the extent and scope of the closure at appropriate entry points to
the land. Any person who defaces or removes any such sign shall be fined $1,000
per sign in addition to any other penalty that may be imposed under applicable
law.
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3. The Board ordered that in the cvent Ku'i Palama, or any other persons who do not
have a right-of-entry permit from the Chairperson, shall enter the land on or after
Junc 7, 2013, they shall be subject to arrest and prosecution in accordance with
applicable laws, and shall be fined $1,000 for each day or part thercof that they
remain on or arc found on the land. As to Ku'i Palama, such fincs are to be in
addition to the $5,000 finc imposed above.

4. The Board dirccted the Kauai District Land Office to take all necessary steps to
remove all encroachments and nuisances from the land, coordinate with the
Commission on Water Resource Management on the termination of the
unauthorized water diversion, coordinate with the Office of Conservation and
Coastal Lands to abatc all unpermitted activity on the land, and coordinate with
the Division of Conservation and Resources Enforcement to secure the land and
remove all trespassers.

5. The Board requested the Department of the Attorney General to commence
appropriate civil and/or criminal actions against Ku'i Palama and any other
responsible parties to recover costs, including but not limited to, administrative
costs, incurred by the Department in removing all encroachments and trespassers
and restoring the land to a condition acceptable to the Chairperson.

A copy of the approved as amended Board submittal is attached as Exhibit 1. The matter
was originally on the Board’s agenda for its May 10, 2013 meeting. Mr. Palama did not appear
at the May 10, 2013 meeting, but a friend of his was present and requested that the matter be
deferred to a later date. The Board deferred the matter to its next meeting on May 24, 2013. On
May 12, 2013, Mr. Palama requested that the matter be deferred again from the May 24, 2013
meeting to a June 2013 date and submitted written testimony in opposition to the staff’s
recommendations. The Board Chairperson denied the request for further deferral.

Mr. Palama’s written testimony of May 12, 2013 did not request a contested case hearing.
At the May 24, 2013 meeting, no one verbally requested a contested case hearing on the matter.
On June 3, 2013, Mr. Palama sent an email with an attachment requesting a contested case
hearing on the matter. A copy of the attachment is attached as Exhibit 2. The petitioners appear
to be Kui Kainalu Kaaleo Palama and the “Heirs of Kaohulehao and Palama’ who individually
signed the petition. Upon receipt of the petition for contested case hearing, staff requested the
assistance of the Department of the Attorney General, specifically to opine on whether the
petitioners are entitled to a contest case hearing. After consultation with the Department of the
Attorney General, the Board is recommended to deny the request, as the Petitioners are not
entitled to a contested case hearing.

DISCUSSION

According to Hawaii Administrative Rules (“HAR”) Section 13-1-31.1, “when a
violation is alleged for which an administrative remedy is provided and with respect to which the
alleged violator is entitled to a contested case hearing, a contested case shall be held upon the
petition of the alleged violator, provided that the petition is made in accordance with the
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provisions of section 13-1-29(a). No person or government agency other than the department
and alleged violator shall be admitted as partics in such proceedings.” Considering that Mr.
Palama was asscssed a $5000 fine, it appcars as though he would be entitled to a contested casc
under this scction. However, petitioners failed to satisfy the requirements of HAR Section 13-1-
29(a) when filing their petition. HAR Scction 13-1-29(a) requires a contested case hearing to be
requested orally or in writing by the closc of the Board mceting at which the subject matter of the
request is scheduled for the Board’s disposition and a written petition for a contested case must
be filed within ten calendar days after the Board meeting. Neither petitioner made any oral or
written request for a contested case hearing by the close of the May 24, 2013 Board meeting.

In addition, HAR Section 13-1-29(a) requires that the written petition be filed with the
Board within ten calendar days of the May 24, 2013 mceting. Filing requirements set forth in
HAR Section 13-1-12 mandate that a contested case petition be hand delivered or mailed with a
postmark to the Chairperson’s Office. In this instance, the petition was emailed on June 3, 2013
to the Board secretary within the ten day requirement, but it was neither delivered nor mailed.
HAR Section 13-1-12(d) allows for online or other electronic filing if the Board has developed
and approved procedures for such filings. However, the Board has not developed and approved
such filing procedures. Consequently, since Mr. Palama has failed to comply with the petition
rule requircments, he is not entitled to a contested case hearing.

Furthermore, petitioner “Heirs of Kaohulehao and Palama” are not entitled to a contested
case either. The failure to comply with HAR Sections 13-1-12 and 13-1-29(a) apply to this
petitioner as well. In addition to those defects, they are further barred from participating in a
contested case, as HAR Section 13-1-31.1 states that only than the department and the alleged
violator may be admitted as parties. Mr. Palama was the sole party named in the enforcement
action, and nowhere in either the staff’s recommendations or the Board’s approved actions was
this petitioner named as a party to the enforcement action.

RECOMMENDATION: That the Board:

1. Deny the request for contested case hearing on the basis that the Petitioners have
failed to comply with the requirements for a petition for contested case as discussed

above.
Respectfully submitted,
e —
lan C. Hirokawa
Project Development Specialist
APPROVED FOR SUBMITTAL.:

o f)lly

William J. Aila, Jr., Chairperson




STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

May 24, 2013

Board of Land and Natural Resources
State of Hawaii
Honolulu, Hawaii Kauai

Resubmittal: Enforcement Action and Imposition of Fine against Ku'i Palama for
Unauthorized Waste Disposal and Trespassing on State Unencumbered Lands; Indefinite
Closure and Remediation of State Unencumbered Lands; Request to the Department of
the Attorney General to Commence Criminal and/or Civil Proceedings to Recover Costs
for Remediation of Unencumbered State Lands at Hanapepe, Kauai, Tax Map Key:

(4) 1-8-005:008.

PURPOSE:
Remediation of Unauthorized Waste Disposal and Trespassing by Ku’i Palama.
LEGAL REFERENCE:

Section 171-6 and 31.6, Hawaii Revised Statutes, as amended (HRS); Hawaii
Administrative Rules (HAR) Section 13-221-4, and other applicable sections of the HRS
and HAR

LOCATION:

Portion of Government lands at Hanapepe, Kauai identified by Tax Map Key: (4) 1-8-
005:008, as shown on the attached map labeled Exhibit “A”.

PARCEL AREA:
22.65 acres, more or less
LAND OWNERSHIP:

The subject unencumbered land is owned by the State of Hawaii. According to the
County of Kauai's Real Property Tax Office, A & B Hawaii, Inc. is the owner of the

private land, designated as TMK: (4) 1-8-223:& 11, surrounded by State land. See Exhibit
AN as a
A APPROVEDMY THE BOARD OF
LAND AND NATURAL Rt SOURCES

AT ITS MEETING HELD ON D"’1

— May 24,203 \00 EXHIBIT ”_L”
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HRS CHAPTER 343:

No environmental assessment was conducted for the unauthorized work in the subject
parcel. Staff believes the Unauthorized Waste Disposal and Trespassing can be
remediated under Land Division's Exemption List. See Exhibit “B”.

BACKGROUND:

State TMK (4) 1-8-005:008 is a 22.65 acre parcel zoned Conservation with a subzone
Resource. It entirely surrounds A & B Hawaii, Inc. property designated as TMK 4) 1-8-
005:011. The State parcel was previously under lease to Manuel Andrade. On May 9,
2011 the County of Kauai notified the Kauai District Land Office (KDLO) that there were
possible violations on the property being leased by Mr. Andrade. On May 11, 2011 Staff
filed a report stating that Mr. Andrade had confronted the “Palama brothers” on the
unlawful use of his leased property. He stated that the Palamas claimed that the land was
“theirs” and that they had documentation to prove it. On October 6, 2011 Mr. Andrade
was notified that the unauthorized grubbing and grading occurring on the property was in
violation of his lease. On January 1, 2012 Mr. Andrade’s lease expired with the issues
unresolved.

On September 26, 2012, staff conducted an inspection of the property. Multiple violations
were found on the State parcel including waste disposal, grubbing, grading, and water
diversion from the Hanapepe River. Other State and County violations including
unpermitted structures and an unpermitted cesspool were found on the adjacent private
property owned by A & B Hawaii, Inc. While departing the property staff was confronted
by Mr. Ku'i Palama and asked why staff was on the property. This was staff's first
encounter with Mr. Palama. The following day, September 27, 2012, staff was notified of
a large fire (approximately 20 acres) that was started on the parcel. The fire was burning
down Hanapepe Valley, pushed by high winds, towards homes and farms. The Kauai Fire
Department along with an adjacent State permittee, Gay & Robinson, Inc. extinguished
the fire. The Kauai Fire Department, per Department protocol, did not do an investigation
because there was no loss of life or property.

October 10, 2012, Land Division staff met with staff from A & B Properties, the
management for A & B Hawaii, Inc., and Mr. Ku‘i Palama along with his native
Hawaiian advisor. The discussion was regarding Mr. Palama’s claim of ownership and
the State and private owner’s rights to manage the property. There was also discussion
about the fire and while Mr. Palama would not admit to having started the fire on
September 27, 2012 he did admit to having cut trees and burned them in the past. Staff
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clearly stated that this was in violation of Conservation rules and County ordinances and
that it caused a serious risk for the health and safety of the public. Mr. Palama provided
staff with information about his claim of ownership and staff stated an abstract of title
would be ordered to determine if Mr. Palama had a valid claim. Because the process to
complete an abstract takes an extended period of time, Land Division Staff suggested that
Mr. Palama could apply to lease the property under a revocable permit if he was willing
to meet DLNR’s requirements for insurance and proper management of the property. No
application to use the property has been received as of the date of this submittal. After
reviewing all documentation on the matter, staff now believes that due to the hostile
nature and disregard that Mr. Palama and his associates show for the State’s public trust
obligations, staff would no longer recommend issuing a permit to him.

On October 10, 2012, the Commission on Water Resource Management issued a cease-
and-desist for the diversion of water from the Hanapepe River. Mr. Ku’i Palama claims
Kanaka Maoli rights and refutes the State’s authority over him in the matter. Mr. Palama
is claiming gathering and cultivating rights for the taking of water for the purpose of
growing taro.

On December 3, 2012, the State Abstractor prepared an opinion (Exhibit “C”) that states
that the State Parcel TMK (4) 1-8-005:008 came to the State from the Territory as a
portion of the un-awarded Government “Crown Lands”. At no time in the past did Mr.
Ku’i Palama or his family appear to have an ownership interest in the property. The
Abstractor’s opinion specifically excluded A & B Hawaii, Inc. TMK (4) 1-8-005:011.

From January through March 2013, the KDLO continued to receive calls about the river
diversion causing flooding and other general complaints about the Palamas’ behavior in
the valley. On March 1, 2013, staff conducted another inspection. Additional grading,
fencing, and building was noted and the water diversion from the river caused additional
flooding of a river crossing area, preventing private property owners and the County of
Kauai Department of Water from crossing the river.

Staff was unsuccessful at obtaining a satisfactory bid to survey the State parcel. The
survey was desired primarily to determine the location of the unauthorized grading,
structures, cesspool and other improvements. On March 20, 2013, A & B Properties
contracted Esaki Surveying to pin and flag the corners of its parcel to assist in
determining the location of the violations. Photos and a map with structure location are
attached as Exhibit “D”.

On March 22, 2013, staff went to the property with a Division of Conservation and
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Resources Enforcement (DOCARE) officer to take photos of the flagging as the
surveyors were placing the corner markers. It was correctly assumed that immediately
after leaving the property, Mr. Palama and his associates would remove the pins. While
Staff was taking photos, Mr. Ku'i Palama arrived at the property and became increasingly
agitated. Prior to leaving, KDLO staff served Mr. Palama with a Notice to Vacate,
Exhibit “E”, and posted a sign at the entrance of the State property notifying anyone
entering the property that, amongst other restrictions, no trespassing was permitted. While
exiting the property staff was confronted by another man, Lance Palama, who was very
agitated by staff’s presence.

On March 25, 2013 Mr. Ku'i Palama e-mailed a Notice to Cease and Desist to Land
Division Staff and DOCARE Staff, Exhibit “F”. In his Notice Mr. Palama States that
“The de facto STATE OF HAWALY’L, are in no way shape or form, Heir, Successors or are
they Hoa’aina or Kanaka Maoli of Ko Hawai’i Pae ‘Aina.” The Notice goes on to state
that the State is violating his rights as a Kanaka Maoli.

ENVIRONMENTAL IMPACTS:

The objective of the Conservation District, Resource subzone is to develop, with proper
management, areas to ensure sustained use of the natural resources of those areas. While
grubbing, grading and agricultural development may be allowed within the subzone,
those actions would require permission of the property owner, a Conservation District
Use Application, and a management plan. Mr. Ku’i Palama has refused to recognize the
State of Hawaii’s authority to manage the parcel and submit applications to DLNR’s
Commission on Water Resource Management (CWRM) or the Office of Conservation
and Costal Lands (OCCL). There are separate violations that concern the diversion of the
Hanapepe River that will be addressed to CWRM, and the unpermitted grubbing, grading,
and construction within the Conservation zone that will be addressed to the Board by
OCCL.

In this case, Mr. Ku'i Palama, knowingly trespassed on and made improvements to the
State property without complying with the required procedures for projects on State land.

DISCUSSION:

The 2008 Legislature amended Hawaii Revised Statutes (HRS) Section 171-6 to augment
the Department's enforcement powers for natural resource violations. The Department
sought this amendment in response to an increased incidence of such violations. The
Department explained to the Legislature that these violations were causing a considerable
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strain on the Department's ability to fulfill its public trust obligation to protect State
resources. Examples of violations included the operation of unpermitted surf schools and
other unauthorized commercial activities on public beaches, operation of all-terrain
vehicles on unencumbered or other restricted public lands, damage to archeological,
historical, or geologic features, and destruction, defacing, or removal of natural features
or natural resources on public lands.

Increasing the severity of the penalties for civil violations of the State's natural resources
laws was seen an effective means for deterring unlawful behavior. Under prior law, the
remedy for encroachment on public lands was for the violator to restore public land, if
altered, to its original condition and assume the costs thereof, but did not require the
payment of administrative costs and damages incurred by the Department. Other
infractions of chapter 171, HRS, and the rules adopted thereunder for which a penalty is
not otherwise provided, require the violator to pay for administrative costs and damages
incurred by the Department. The 2008 legislation corrected that inconsistency by
requiring the violator who encroaches on public land to be liable for administrative costs
incurred by the Department and for payment of damages. The Governor signed the bill
into law under Act 215, Session Laws of Hawaii 2008.

HRS Section 171-6 now provides in part as follows:

Section 171-6 Powers. Except as otherwise provided by law, the board of

land and natural resources shall have the powers and functions granted to

the heads of departments and the board of land and natural resources under

chapter 26. In addition to the foregoing, the board may:...

(12) Bring such actions as may be necessary to remove or remedy

encroachments upon public lands. Any person causing an encroachment

upon public land shall:

(A)  Be fined not more than $1,000 a day for the first offense;

(B)  Be fined not less than $1,000 nor more than $4,000 per day upon
the second offense and thereafter;

(C)  Ifrequired by the board, restore the land to its original condition if
altered and assume the costs thereof:

(D)  Assume such costs as may result from adverse effects from such
restoration; and

(E)  Be liable for administrative costs incurred by the department and
for payment of damages....

(15) Set, charge, and collect reasonable fines for violation of this chapter or
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any rule adopted thereunder. Any person engaging in any prohibited use of
public lands or conducting any prohibited activity on public lands, or
violating any of the other provisions of this chapter or any rule adopted
thereunder, for which violation a penalty is not otherwise provided, shall be:

(A) Fined not more than $5,000 per violation for a first violation or a
violation beyond five years of the last violation, provided that, after written or
verbal notification from the department, an additional $1,000 per day per
violation may be assessed for each day in which the violation persists;

(B) Fined not more than $10,000 per violation for a second violation within
five years of the last violation, provided that, after written or verbal
notification from the department, an additional $2,000 per day per violation
may be assessed for each day in which the violation persists;

(C) Fined not more than $20,000 per violation for a third or subsequent
violation within five years of the last violation, provided that, after written or
verbal notification from the department, an additional $4,000 per day per
violation may be assessed for each day in which the violation persists; and
(D) Liable for administrative costs and expenses incurred by the department
and for payment for damages, including but not limited to natural resource
damages.

In addition to the fines, administrative costs, and damages provided for
hereinabove, for damage to or theft of natural resources, the board may also
set, charge, and collect a fine that, in its discretion, is appropriate considering
the value of the natural resource that is damaged or the subject of the theft. In
arriving at an appropriate fine, the board may consider the market value of the
natural resource damaged or taken and any other factor it deems appropriate,
such as the loss of the natural resource to its natural habitat and environment
and the cost of restoration or replacement. The remedies provided for in this
paragraph are cumulative and in addition to any other remedies allowed by
law.

No person shall be sanctioned pursuant to this section for the exercise of
native Hawaiian gathering rights and traditional cultural practices as
authorized by law or as permitted by the department pursuant to article Xill,
section 7, of the Hawaii state constitution;

Staff notes that this violation cannot be handled through the Department's Civil Resource
Violation System (CRVS). According to the Penalties Coordinator, the penalty schedule
has to be approved by the Land Board before any cases can be handled by the CRVS.
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The penalty schedule has not yet been approved.
In part the Notice to Vacate served to Mr. Palama on March 22, 2013 stated:

ANY AND ALL PERSONS FOUND OCCUPYING, CAMPING
AND/OR RESIDING UPON SUBJECTS LANDS AFTER 6:30 A.M.,
March 25, 2013, SHALL BE SUBJECT TO ARREST AND
PROSECUTION FOR TRESPASSING AND ALSO SHALL BE
SUBJECT TO A FINE OF UP TO $5,000 PER DAY, PLUS
ADMINISTRATIVE COSTS AND DAMAGES FOR VIOLATIONS OF
THE PROVISIONS OF SECTION 171-6, HRS, AS AMENDED

Staff is recommending against allowing Mr. Ku’i Palama to remediate the property at his
own expense. The conservation property is too sensitive of an area for the work to be
entrusted to persons who have such disregard for the State's property rights and public
trust obligations. Rather, staff recommends that the State hire a contractor and make Mr.
Palama liable for the expense.

Staff is recommending a fine of $5,000 of which is strictly a penalty to deter future
violations on the State lands. Staff recommends that the cost to remediate the property be
assessed after the final cost has been determined. Staff is not recommending any
administrative costs because staff did not document their time on this investigation.

Additionally, the Board has authority under Hawaii Administrative Rules Section 13-221-
4 to close the subject land:

Closing of areas. The board or its authorized representative may establish
a reasonable schedule of visiting hours for all or portions of the premises
and close or restrict the public use of all or any portion thereof, when
necessary for the protection of the area or for the safety of and welfare of
persons or property, by the posting [of] appropriate signs indicating the
extent and scope of the closure. All persons shall observe and abide by the
officially posted signs designating closed areas and visiting hours.

Staff is including a recommendation below that the Board order the closure of the land to
all persons except those who have a written right-of-entry permit from the Chairperson.
The Kauai District Land Office will post signs at appropriate entry points to the property
advising that the area is closed and trespassers will be fined $1,000 per day of trespass
onto the land.
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Finally, Mr. Ku'i Palama has failed to show that his use of the land fits within any native
Hawaiian gathering rights and traditional cultural practices as authorized by law or as
permitted by the department pursuant to article XII, section 7, of the Hawaii state
constitution. The Land Board addressed a similar issue of native Hawaiian rights to grow
taro on State land in Kau, Hawaii during its January 13, 2011 meeting under Item D-6.

Mr. Makuakane [asked] about his rights for subsistence. Deputy Attorney
General said people can have Native tenant rights, but those rights don’t
include going on to somebody else’s property which in this case the
State’s to start operating a farm without any authorization. It may include
gathering rights and other things, but it does not include the right to
occupy the property and start a farm on somebody else’s property. To the
extent he has such rights those rights are not affected by the disposition,
but in the view of the Department of the Attorney General those rights do
not include the right to occupy or run a farm on the property.

RECOMMENDATION: That the Board:

1.

Finds that Ku'i Palama violated the provisions of Chapter 171-6, Hawaii Revised
Statutes regarding unauthorized use and trespassing on public land and is hereby
ordered to pay a fine of $5,000 within thirty (30) days of the date of the Board's
action May 10, 2013. The fine shall be paid to the Department of Land and
Natural Resources.

Hereby orders the closure of the subject land to all persons except those who have
a written right-of-entry permit from the Chairperson of the Board of Land and
Natural Resources to enter upon the land. The lands shall remain closed 24-
hours-a-day until such time as the Chairperson determines in writing that the
closure order is no longer necessary or can be amended to allow limited or
unrestricted public access. The Kauai District Land Office is directed to post
signs indicating the extent and scope of the closure at appropriate entry points to
the land. Any person who defaces or removes any such sign shall be fined $1,000
per sign in addition to any other penalty that may be imposed under applicable
law.

Hereby orders that in the event Ku’i Palama, or any other persons who do not
have a right-of-entry permit from the Chairperson, shall enter the land on or after
May 17, 2013, they shall be subject to arrest and prosecution in accordance with
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applicable laws, and shall be fined $1,000 for each day or part thereof that they
remain on or are found on the land. As to Ku'i Palama, such fines are to be in
addition to the $5,000 fine imposed above.

4. Directs the Kauai District Land Office to take all necessary steps to remove all
encroachments and nuisances from the land, coordinate with the Commission on
Water Resource Management on the termination of the unauthorized water
diversion, coordinate with the Office of Conservation and Coastal Lands to abate
all unpermitted activity on the land, and coordinate with the Division of
Conservation and Resources Enforcement to secure the land and remove all
trespassers.

5. Requests the Department of the Attorney General to commence appropriate civil
and/or criminal actions against Ku'i Palama and any other responsible parties to
recover costs, including but not limited to, administrative costs, incurred by the
Department in removing all encroachments and trespassers and restoring the land
to a condition acceptable to the Chairperson.

Respectfully Submitted,

APPROVED FOR SUBMITTAL.:

ay "

William J. Afla, Jr.YChairperson

Land Board Meeting: May 24, 2013; D-1:
Approved as amended.

The Amendment involved the Recommendation section,

in agraph 1, changing May 10, 2013 to May 24, 2013
and paragraph 3 charging May 17, 2013 o Tone 7, 2013.
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STATE OF HAWAII
DEPARTMENT OF LLAND AND NATURAL RESOURCES
LAND DIVISION

POST OFFICE BOX 621
HONOLULU, HAWAIL 96809

May 10, 2013

EXEMPTION NOTIFICATION

regarding the preparation of an environmental assessment pursuant to Chapter 343, HRS and
Chapter 11-200, HAR

Project Title: Enforcement Action and Imposition of Fine against Ku'i
Palama for Unauthorized Waste Disposal and Trespassing on
State  Unencumbered Lands; Indefinite Closure and
Remediation of State Unencumbered Lands: Request to the
Department of the Attorney General to Commence Criminal
and/or Civil Proceedings to Recover Costs for Remediation of
Unencumbered State Lands at Hanapepe, Kauai, Tax Map
Key: (4) 1-8-005:008.

Project / Reference No.: Refer to TMK (4) 1-8-005:008

Project Location: Hanapepe, Kauai, Tax Map Key: (4) 1-8-005:008

Project Description: Enforcement Action and Imposition of Fine against Ku'i
Palama for Unauthorized Waste Disposal and Trespassing on
State Unencumbered Lands

Consulted Parties: CWRM, OCCL

Exemption Class No. In accordance with the Division of Land Management

and Description: Environmental Impact Statement Exemption List, approved by

the Environmental Council and dated December 4, 1991, the
subject project is considered to be exempt from the preparation
of an environmental assessment pursuant to Exemption Class
No.8 that states: “Demolition of structures, except those
structures located on any historic site as designated in the
National Register of Hawaii Register as provided for in the
National Historic Preservation Act of 1966, Public Law 89-
665, or Chapter 6E, Hawaii Revised Statutes [HAR 11-200-
8(a)(8))”

Exhibit B



Exemption Notification for Enforcement Action
And Imposition of Fine Against Ku'i Palama For
Unauthorized Waste Disposal and Trespassing

TMK (4) 1-8-005:008
Page 2

Exemption Item Description:

Recommendation:

No environmental assessment was conducted for the
unauthorized work in the subject parcel. Staff believes the
Unauthorized Waste Disposal and Trespassing can be
remediated without significant impact to the environment. By
remediating the unauthorized work on the parcel it can be
returned (o a natural state, improving the environmental and/or
cultural resources in the area.

It is reccommended that the Board find that the remediation of
Unauthorized Waste Disposal and Trespassing will probably
have minimal or no significant effect on the environment and
is presumed to be exempt from the preparation of an
environmental assessment.

illiam J. Aila, Jr. Chairperson
/ A

Date
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MEMORANDUM
TO: Milo Spindt, Kauai Land Agent

THROUQ:P. ushell Y. Tsuji, Administrator — —_

FROM:  E.Mahoe CoWstracmr

SUBJECT: State of Hawaii’s Title in and to Tax Map Key (4) 1-8-005:008, situated at
Hanapepe, Waimea, Kauai

Pursuant to an alleged claim of ownership to the subject real property designated as Tax Map
Key (4) 1-8-005:008, we have been requested to confirm the State of Hawaii’s title in and to the
subject premises shown colored in green on the map attached hereto as Exhibit A.

As shown thereon, the subject property situated, lying and being a portion of the Ahupuaa of
Hanapepe, containing 22.65 acres, excludes the area of L.C. Aw. 9029 (TMK 1-8-05:11) and
adjoins L.C. Aw. 10271:1 (TMK 1-8-05:13 and 14).

An examination of the records and files located in the State Survey Office, the Bureau of
Conveyances and the Land Division of the Department of Land and Natural Resources reveal
that on March 8, 1848 Kamehameha I1I reserved the Ahupuaa of Hanapepe in the District of
Kona, on Island of Kauai, and other lands, as his own private property.

By the Act of June 7, 1848, the title and ownership of Kamehameha I1I in and to the Ahupuaa of
Hanapepe and all of the lands he reserved (the “King’s Lands”), was confirmed as his private
lands, to have and to hold to himself, his heirs, and his successors, subject only to the rights of
the tenants.

The title of Kamehameha III in and to the “King’s Lands”, including said Hanapepe, was devised
to Kamehameha IV and subsequently descended to Kamehameha V, subject to Queen Emma’s
right to dower.

By Deed dated January 1, 1865 and recorded in Liber 19, Page 13 (LOD No. 30), Queen Emma
quitclaimed all of her right, title and interest in and to the “King’s Lands”, including the
Ahupuaa of Hanapepe, unto the Hawaiian Government.

EXHIBIT“C »



10475(K)
Page 2

To relieve the Royal Domain of encumbrances and (o render the sume inalienable, the office of
the Commissioner of Crown Lands was established in accordance with the Act of January 3,
1865, to manage and control the “King’s Lands”, including Hanapepe, for the use and benefit of
the reigning sovereign. Said lands are thenceforth known as the “Crown” Lands.

Through operation of laws subsequent, the title of Kamehameha V in and to the “Crown Lands”,
including the un-awarded portions of the Ahupuaa of Hanapepe, is seized by the Provisional
Government in 1893, ceded to the United States of America under the Organic Act of April 30,
1900 and subsequently transferred to the Stale of Hawaii in accordance with §35(b) of the
Admissions Act of March 18, 1959.

The subject property, being a portion of the un-awarded Government (Crown) Land of
Hanapepe, is comprised of portions of Lots 27 and 28 and all of Lots 29 to 34, (inclusive) of the
Hanapepe Rice and Kula Lots, created, opened and laid out by the government as platted by the
1918 survey of Thomas J.K. Evans on Government Survey Registered Map No. 2617.

From January 1920 to the expiration of General Lease No. S-5517 on January 1, 2012, the said
Hanapepe Rice and Kula Lots comprising the subject property, were continuously leased by the
Territory and State governments.

In conclusion we find that pursuant to §5(b) of the Admissions Act of March 18, 1959, the State
of Hawaii owns the subject property, being a portion of the un-awarded Government (Crown)
Land of Hanapepe identified as Tax Map Key (4) 1-8-005:008, in fee simple.

NOTES:

1. The County of Kauai Real Property Assessment and Tax Billing Divisions’ website at
gpublic.net, assess the ownership of Parcels 11 and 14 to A & B Hawaii, Inc., and the
ownership of Parcel 13 to Ambrose Smith, Carlen L. Smith and Wilfred L. Peralta.

2. The information provided by the claimant and submitted with your request, appear to
assert an alleged claim in and to Land Commission Award 9029 to Kaohulihau,
affecting TMK (4) 1-8-05:11 only.

We further find that the alleged claim does not affect the State of Hawaii’s title and ownership in
and to the subject property.

If you have any questions, please feel free to call me at 587-0458.

Enclosure
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NOTICE TO VACATE

TO: WHOM IT MAY CONCERN

THIS IS TO INFORM YOU that the subject land area at Hanapepe, Waimea, Kauai identified as Parcel
46 of Tax Map Key: (4) 1-8-005:008,001,021 and (4) 1-8-004:003 are owned by the State of Hawaii.

Any person placing any vehicles, bicycles, boats, stacks of lumber, piles of debris and/or structures,
including but not limited to, a dwelling, lean-to, shed, tent, or campsite and any person occupying,
camping and/or residing on subject lands without the written authorization of the Board of Land and
Natural Resources, State of Hawaii, is encroaching upon public lands in violation of Section 171-6,
Hawaii Revised Statutes (HRS), as amended, and shall be subject to a fine of up to $5,000 per day, plus
charges for damages and administrative costs incurred by the Department of Land and Natural Resources.

NOTICE TO VACATE is hereby given to all persons occupying, camping and/or residing on subject
lands without the written approval of the Board of Land and Natural Resources, State of Hawaii, that you

must vacate subject lands immediately and remove all structures, vehicles and personal belongings placed
thereon.

ANY AND ALL PERSONS FOUND OCCUPYING, CAMPING AND/OR RESIDING UPON
SUBJECT LANDS AFTER 6:30 A.M., MARCH 25, 2013, SHALL BE SUBJECT TO ARREST AND
PROSECUTION FOR TRESPASSING AND ALSO SHALL BE SUBJECT TO A FINE OF UP TO
$5,000 PER DAY, PLUS ADMINISTRATIVE COSTS AND DAMAGES FOR VIOLATIONS OF THE
PROVISIONS OF SECTION 171-6, HRS, AS AMENDED.

FURTHER, ANY AND ALL VEHICLES, BICYCLES, BOATS, STACKS OF LUMBER,
STRUCTURES, AND PERSONAL BELONGINGS PLACED, MAINTAINED AN D/OR FOUND ON
SUBJECT LANDS AFTER SAID TIME AND DATE, SHALL BE CONSIDERED ABANDONED
AND SHALL BE SOLD, DONATED OR OTHERWISE DISPOSED OF BY THE STATE OF HAWAI

AT THE FORMER OWNER'S COST AND EXPENSE AND IN ACCORDANCE WITH SECTION
171-31.5, HRS.

Dated: March 22, 2013, Lihue, Kauai

DEPARTMENT OF LAND AND NATURAL RESOURCES 3(*"

- M’B&M

Milg/Spipdt, District Land Agent wu \ WV




Ku't Palama

Waimea, 1 96796

NOTICE TO CEASE & DESIST

TO: Milo Spindt, District Land Agent
State of Hawai'i DLNR
PO Box 621
Honolulu, HI 96809

RE: NOTICE TO VACATE/ SERVED BY STATE

THIS IS TO DEMAND THE de facto STATE OF HAWAI'I DLNR immediately CEASE & DESIST
any and all action to enter the subject land area at Hanapépé, Waimea, Kaua'i identified as Parcel 46 of
Tax Map Key: (4) 1-8-005:008,001,021 and (4) 1-8-004:003 which are legally owned by allodium, the
Heirs and Successors forever of Sovereign King Kauikeaouli Kamehameha 111.

The de facto STATE OF HAWALI'L, are in no way shape or form Heirs, Successors nor are they Hoa'sina
or Kanaka Maoli of Ko Hawai'i Pae 'Aina. As you can see in Exhibits:1 (The Kamehameha's
Genealogy), Exhibits:2 (An Act Relating to the Lands of His Majesty the King and of the
Government) and Exhibit:3 (N Palapala o ka Mahele Mahele Database- Ulukau).

The truth is the current government, the de facto“STATE OF HAWAI'L,” is a corporate contract, of the
United States, and is not and could never be living, human beings. But merely a result of a series of
unlawful acts stemming from the 1893 unlawful takeover of the recognized, peaceful, civil government
of the Hawaiian Kingdom. The government of the United States has twice officially acknowledged (in
1893 and again in 1993) that its participation in the takeover of a friendly, neutral nation was an
unprovoked unlawful act of aggression. Followed by a Joint Resolution NOT a Treaty of Annexation.
United States Public Law 103-150, pg.4 paragraph 29 states: “Whereas, the indigenous people,
Hawaiian people never directly relinquished their claims to their inherent sovereign as a people or
over their national lands to the United States, either through their monarchy or through a plebiscite or
referendum.” A complete act of RACIAL GENOCIDE!

That's why all Kingdom laws are still in effect and Crown Lands (Ceded Lands), Kuleana Lands and all
Lands of the Kingdom of Ko Hawai'i Pae 'Aina, “(de facto STATE OF HAWAI'I)” are still held in Trust
for the benefits of Kanaka Maoli/Native Hawaiians now and forever. Explained in Exhibits:4
(Compilers Preface 1846)

On your NOTICE TO VACATE you clearly stated that we are encroaching upon public lands in
violation of HRS §171-6 Powers. As amended, and shall be subject to a fine of up to $5000 per day,
plus charges for damages and administrative costs incurred by the DLNR.

Also stated in HRS §171-6 Powers. No person shall be sanctioned pursuant to this section for the
exercise of native Hawaiian gathering rights and traditional cultural practices as authorized by law or as
permitted by the department pursuant to article XII, section 7, of the Hawaii state constitution;
Therefore by stating that “Any and all persons found occupying, camping and/or residing upon subject

EXHIBIT“E



lands after 6:30 A.M., March 25, 2013, shall be subject to ARREST and PROSECUTION for
"TRESSPASSING and also shall be subject to a FINE of up to $5,000 per day, plus administrative costs
and damagcs for violations of the provisions of §171-6 HRS, as amended.

All threats made by the de facto State of Hawai'i DLNR Land Division, violates not only my inherit
VESTED Rights as a Kanaka Maoli/Native Hawaiian 1loa'ina that was granted by the Sovereign King
Kauikeaouli Kamehameha I11. But, also my constitutional and statutory law Rights according to Laws;

Article 1 §5 of the Hawaii State Constitution; Due Process and Equal Protection; “No person shall
be deprived of life, liberty or property withowt due process of law, nor be denied the equal protection of
daws, not be denied the enjoyment of the person's civil righis or be discriminated against in the exercise
thereof because of race, religion, sex or ancestry. "

Article X11 §7 of the Hawaii State Constitution; Traditional and Customary Rights; “The State
reaffirms and shall protect all vights, customarily and traditionally exercised for subsistence, cultural
and religious purposes and possessed by ahupua'a tenants who are descendants of Native Hawaiians
who inhabited the Hawaiian Islands prior to 1778, subject to the right of the State 1o regulate such
rights."

Hawaii Revised Statutes §1-1; Common Law of the State; exceptions, “The common law of
England, as ascertained by English and American decisions, is declared to be the common law of the
State of Hawaii in all cases, except as otherwise expressly provided by the Constitution or laws of the
United States, or by the laws of the State, or fixed by Hawaiian judicial precedent, or established by
Hawaiian usage; provided that no person shall be subject to criminal proceedings except as provided
by the written laws of the United States or the State. "

Hawaii Revised Statutes §7-1;Building Materials, Water, etc.; Landlords, Tenants' use, “Where
the landlords have obtained, or may hereafter obtain, allodial titles to their lands, the people on each
of their lands shall not be deprived of the right to take firewood, house-timber, aho cord,thatch,or ki
leaf from the land on which they live, for their own private use, but they shall not have a right to take
such articles to sell for profit. The people shall also have a right to drinking water, and running water,
and the right of way. The springs of water, running water, and roads shall be free to all, on all lands
granted in fee simple; provided that this shall not be applicable to wells and watercourses, which
individuals have made for their own use."”

Hawaii Revised Statutes §174C-101; Native Hawaiian Water Rights; (a) Provisions of this chapter
shall not be construed to amend or modify rights or entitlements to water as provided for by the
Hawaiian Homes Commission Act, 1920, as amended, and by chapters 167 and 168, relating to the
Molokai irrigation system. Decisions of the commission on water resource management relating to the
planning for, regulation, management, and conservation of water resources in the State shall, to the
extent applicable and consistent with other legal requirements and authority, incorporate and protect
adequate reserves of water for current and foreseeable development and use of Hawaiian home lands
as set forth in section 221 if the Hawaiian Homes Commission Act.

(b) No provision of this chapter shall diminish or extinguish trust revenues derived form existing water
licenses unless compensation is made.

(¢) Traditional and customary rights of ahupua'a tenants who are descendants of Native Hawaiians
who inhabited the Hawaiian Islands prior to 1778 shall not be abridged or denied by this chapter. Such



traditional and customary rights shall include, but not be limited 10, the cultivation ot propagation of
taro on one's own kuleana and the gathering of hihiwai, poae, o'opu, limu, thatch, ti leaf; aho cord,and
medicinal plants for subsistence, cultural, and religious purposes.

(d) The appurtenant water rights of kuleana and taro lands, along with those traditional and
customary rights assured in this section, shall not be diminished or extinguished by failure to apply for
or lo receive a permit under this chapter.

Although the Hawaii State Constitution and Hawaii Revised Statutcs are New Laws or amendments of
the old, it cannot divest Rights prcviously acquired. As remedics may be altered, Rights themselves, if
Vested, cannot be constitutionally disturbed. As stated in Exhibits:5 (Constitution, Declaration of
Rights, Both of the People and Chiefs), Exhibits:6 (Hoa'dina Rights of 1846), Exhibits:7 (Findings of
fact, conclusions of Law, and order granting Defendant's Motion to Dismiss).

We assert our rights to perpetuate our traditional way of life, rights, guaranteed by the state
constitutional and statutory law, yet the State and Federal Government fails to give us the betterment,
preservation of our indigenous way of life to instead suppress and discourage us, until the extinction of
our culture and people. Violation of Human Rights, a true perpetuated act of RACIAL GENOCIDE!

“Ua Mau ke Ea o ka 'Aina i ka Pono”, was said by Kamehameha 111 himself on July 31, 1843, which
translate to “The Sovereignty of the Land is Perpetuated in Righteousness.” The now motto of the de
Jacto State of Hawaii whom claims it to translate it as “The Life of the Land is Perpetuated in
Righteousness.” This is what “Ua Mau ke Ea o ka 'Aina i ka Pono” looks like; Exhibit:8 (Historic
Photos of Subject Lands). DLNR-LAND DIVISION: Responsible for the management of State-owned
lands in ways that will promote the well-being of Hawaii's people and insure that these lands are used
in accordance with the goals, policies and plans of the State. Lands that are not set aside Jor use by
other government agencies come within the direct purview of the division. The division also serves as
an office of record and maintains a central repository of all government documents dating back to the

"Great Mahele” of 1848. 1f DLNR claims to have records of all government document from the time
of the “Great Mahele” then in the all purchasing, leasing and dividing of land to and by the government
shall state; “Ua koe ke o kuleana o na kanaka" which translate to “Reserving the rights of Native
Tenants”. The de facto State of Hawai'i's pledge to the Native Hawaiian People: Exhibits:9 (HRS-
CHAPTER 26), Exhibits:10 (KAUA'I GENERAL PLAN; 3.6 NATIVE HAWAIIAN RIGHTS).

When will they keep they're pledge and become law-abiding?

As concluded, the de facto State of Hawai'i DLNR failed to establish ownership to the subject parcel
on which they threaten me with a NOTICE TO VACATE. Therefore, | demand that the de Jacto State
of Hawai'i DLNR, CEASE & DESIST any and all actions to arrest, prosecute for trespass, fine me up
to $5,000 per day, plus administrative costs and damages for violations, sell, donated or otherwise

dispose of any of my personal property, at my cost and expense. Which not only violates my vested
Right, but also my constitutional and Human Rights.



Should you fail to comply 1 will take legal action and file a complaint against the State of 1lawai'i and
any person whom are to be held responsible for this act of RACIAL GENOCIDE!

Dated: March 23, 2013, Waimea, Kauai

(WHOM IT MAY CONCERN)

_ Al

Ku'i Palama, Hoa'aina



Exhibit:1
THE KAMEHAMEHAS
(1) Keawe-ikekahi-aliiohamoku 11 ((about 1700) direct line from Liloa and Umi)
Im. Lono-ma'a-i-kanaka ( a chicfess of Ka-'u and a descendant of ‘N
(2) Kalani-nui-'i-a-mamao
2m. Kane-alai ((w) a ruling chiefess of Molokai and a dau. of Luahiwa of the reigning family of Kauai)
(2)Ha'o
(2)Awili
(2)Ka-lilau-moku
(2)Kumuhea
3m. (Keawe had more children by other chiefesses, lesser rank, and of commoncrs)
4m. Kalani-kau-lele-ia-iwi ((granddaughter of lwikauikaua and daughter of the high chicfess Kcakealani-wahine) direct line
from Liloa and Umi)
(2) Kekela-nui A.K.A. Kekela-kekeu-okalani (w)
m. Haae-a-mahi (k)
(3) Kekuiapoiwa 1
(2) Keeaumoku-nui
m. Kamakaimoku ((Kohala wahine of the renowned family of chiefs of Kau, the I's) name means "Thc island ruler")
(3)Kalaniopua (? - 1782)
m3. Kamakolunuiokalani (w)
(4)Pualinui ((w) mother of Luluhiwalani of Lahaina)
m35. Kanekapolei (means "A lei for the head of the God, Kane"; claimed by some to be daughter of Kauakahiakua, of the
Maui royal
family, and his wife Umiaemoku; other claim she's of the Ka'u race of chiefs)
(4)Keoua Peeale (k)
(4)Keoua Kuahuula ((k) name means "Keoua of the Red Alter”)
m 1. Kalola ((w) chiefess of Maui; daughter of Kekaulike and Kekuiapoiwanui; sister of Kahekili)
(4)Kiwalao ((k) King of Hawaii)
m. Liliha-nui (His half-sister)
(5)Keopuolani ((1782? - Sept. 16, 1823) name means "The heavenly one in the cloudless sky")
m. Hoapili (2nd husband)
m. Kamehameha 1 (17587 - 1819)
m2. Kalaiwahineuli ((w) daughter of Heulu and his wife Kahikiokalani)
(4)Kalaipaihala ((k) great-grandfather of queen-dowager, Emma Kaleleonalani)
m4. Mulehu ((w) of a Kau chief family; also married Kalaniwahikapaa, son of Kumukoa-a-Keawe and Kaulahoa (w); with
2nd marriage she became grandmother of A. Paki, and great-grandmother of Bemice Pauahi Bishop.)
(4)Manoua or Manowa ((w) grandmother of Asa Kaeo: great-grandmother of Peter Kaeo Kekuaokalani)
m6. Kekuohi or Kekupuohi ((w) no children)
(3)Keawe (Hilo)
(3) Keoua-nui A K.A. Keoua Kalanikupuapaikalani-nui (Kohala)
Im. Kahikikala (daughter of Kalahumoku, reigning high chief of Hana, and Kalani Kaumehameha) Kalahumoku was a
lineal descendant of Loe, the great progenitor of Maui's chiefdom, the Piilanis, Kamalalawalu and others.)
(4)Kalokuokamaile (k) .
m. Kaloiokalani (w)
(5)Kaohelelani (w)
m. Nuhi ((k) son of high chief Hinai)
(6)Kekaikuihala (w)
(6)Laanui (k)
ml. Kekuwai-Piia ((w) sister to Kaahumanu and Kaheiheimalie)
m2. Teresa Owana Kaheiheimalie (w)
(7) Elizabeth Kekaaniauokalani (w)
(7) Gideon Kailipalaki o Keheananui (k)
m. Kamaikaopa (w)
(8)Teresa Owana Kaohelelani
ml. AJ. Cartwright Jr.
m2. Hon. Robert W. Wilcox
3m. Kalola (Maui)
(4)Liliha-nui (w)



m. Kiwalao ((k) see above)

2m. Kehuiapoiwa 1l ((9th in line) nicce of Alapainui, King of Hawaii; afier living with her husband (Keoua) without issuc -
went alone to visit King Kahekili of Maui and rcturned with child)

(4)Kekuiapoiwa (full brother)

(4)Kaleimamahu (halfl brother, d. ca. 1810)

m. Kalakua

(4)Peleuli (w)

(5)Kinau (k)

(6)Kekauohohi (high chiefess)

ml. Kealiiahonui (eldest son of Kaumualii, King of Kauai)

m2. Haalelea (k)

(4)Piipii (w)

(5)Kanihonui ("big teeth")

(4)Kamehameha I ((17587 - 1819) name means "The loneliness of a God")

m. Keopuolani (from above)

(5)Liholiho lolani ((Kamchameha M) 17937 - 1824)

m. Kamamalu (also Kamehamalu)

(5)Kauikeaouli ((Kamehameha 111) August 11, 1813-1854)

m. Feb. 4, 1837 Kalama (d. 1879)

(6)Keawe Aweula O Kalani (lived 31 days)

m. Kaahumanu ((1774-1832) dau. of warrior Keeaumohu Nohonaapeape, and Grand-dau. of Kehaulike)
m. (19 others)

m. Kalakua aka K aheiheimalie ((Kaahumanu's sister) d. 1842)

(5)Kekauluohi ? (17947 - 1845)

(5)Kamamalu (Kamehamalu)

m. Kamehameha 11 (Liholiho lolani)

(5) Kinau (17967 - 1839)

ml. Kahalaia ((High Chief) d. 1827)

m2. Kekuanaoa (1794 - 1868)

(6)David (1828 - 1835)

(6)Moses Kekuaiwa ((died as youth) 1829-1848)

(6)Lot Kamehameha ((Kamehameha V)

(6)Alexander Liholiho ((Kamehameha V) Feb. 9, 1834- Nov. 30, 1863)

m. Emma Kaleleonalani Rooke (great-granddaughter of Kealiimaikai, Kamehameha I's brother)
(7) Ka Haku O Hawaii (Albert Edward)

(6)Victoria Kamamalu (1838-1866)

4m. Kamakaeheikuli ((w) daughter of w. Kalelemauliokalani and k. Haae, of the famous Mahi family in Kohala)
(4) Kalaimamahu (k)

m. Kalakua (Her real name was "Ka-heihei-malie")

(5)Kekautuohi ((w)1794-1845)

m. 1822 High Chief Charles Kanaina ((Manoa line) d. 1877)

(6)William Charles Lunalilo ((Lunalilo means “highest point in heaven") Nov. 1, 1835- Feb. 3,1874)
5m. Akahi (w)

(4) Kaleiwohi (k)

m. Kailipakalua (w)

(5)Pauwelua

m. Kaluai (of the Waimea, Hawaii line of chiefs)

(6)Akahi (w)

m. Keeaumoku 11 (Queen Kaahumanu's younger brother)

SOURCES:
Pratt, Elizabeth Kekaaniauokalani. History of Keo 7 pa-i-kalani-nui
Mﬂ@hﬂwmw_gm Honolulu TH, 1920

Hunter, Charles H. The Kamehamehas: Kals auaj awa ables. 1968

Fornander, Abraham Mmmmmmmmmg Mutual Publlshmg. Honolulu HI 1996
Kamakau, Samuel M. Ruling Chiefs of Hawaii. Kamehameha Schools Press; Honolulu, HI. 1992,




Exhibit:2

AN ACT RELATING TO THE LANDS OF HIS MAJESTY THE KING
AND OF THE GOVERNMENT.

Whereas, It hath pleased His Most Gracious Majesty Kamohame-
ha III., the King, after reserving certaio lands to himself os his own
private property, to surrender and lorever make over unto his Chiefs
acd People, the greater portion of his Royal Domain :

Jnd whereas, it bath pleased our Bovereign Lord the Kiog, to

lace the lands so made over to his Chiefs and Peoople, in the keep-
ng of the House of Nobles and Representatives, or such person or
persons as they may from time to time appoint, to be disposed of in
such manner as the House of Nobles amr ilepresenlmives may direct,
and as may best promote the prosperity of this kingdom and the dig-
nity of the Hawaiian Crown : Therefore,

Be it enacted by the Houss of Nobles and Representatives of the
Hawaiian Ilands, in Legislative Council assembled :—

That, expressing our deepest thanks 10 His Majesty for this noble
and truly royal gift, we do hereb solemoly confirm this great act of
our good King, and declare the lollowing named lands, viz :

Weliweli, ~. . Ahupona, Kons, Kauei,
Koloa Hikina, . Ahupuaa, Koua, "
Koloa Komohana, Ahupuas, Kona, s¢
Wahiawa, . . Ahupuaas, Kona, o
4 Puooalag, . . Ili no Hanapepe, Kona, o«
NAMED OF LANDO, AMUPUAA. DISTRICTS. ISLANDS.
¢4 Koula, . - Ili no Hanapepe, Kona, Kauai
Ahu};p-n, Sia
: na ili a me na e
Maeakaweli, . * Moo, a me na Kona,
Loi, no koa.
Honopu, . . Ahupuaa, Napali, s
Kalalau, . . Ahupuna, Napali, ot
Pohakuao, . . Ahupuaa, Napali, 4
Honokoa, . Abupuaa, Napali, se
anakapiai, . Abhupuaa, Nnrali, s
Whaioli, . . Abvupuaa, Halelea, Kauai,
Kilauea, .. . - Ahupuas, Koolau, Kauai,
Waiskalua Hikina, Ahupuaa, Koolau, s¢
Pilaa, kekahi aoav, Ahupuaa, Koolau, “«
Moloaa, . Abupuaa, Koolau, cs
Papaa, . . Ahupuaa, Koolau, o
Aliomanu, . . Abupuaa, Koolau, s
Homaikawaa, . Ahupuaa, Koolau, o
Halaula, . . Abhunuaas, Koolau, o
Ulakiu, 11i no Xapaa, Ahupuaa, Puna, Kauai,
Paikabawai, Ili no Kapaa, Abupuas, Puna, se
Olohena, . . upuaa, Puna, ¢
ikinola, . . 1lii no Waimea, Kona, Hauvai,
Niihau, . « Xa Mokupuni, s¢ Niihau,
Pohueloa, . . Abhupuaa, Niihau,
Kalvahonu, . . Abupusa, Niihau,
Pauahula, . . Ahupusa, Niihau,

Made over to the Chiefa and People, by our SBovereign Lord the
King, and we do hereby declare those lands to be set apart as the
lands of the Hawaiian Government, subject always 10 the rights of
tenants. And we do hereby appoint the Minister of the Interior and
his successors in office, to direct, superintend, and dispose of said
lands, as provided in the Act to organize the Executive | epartments,
done and passed at the Council House in Honolulu, the 27th day of
April, A. D., 18456 : Provided, however, that the Mioister of the

Interior and his successors in office shall have the Fower, upon the
approval of the King in Privy Council, to dispose of 1

tion of agriculture, and the best interests of the Hawaiian Kingdom:

" Done and Esaed @t the Council House, in Honolulu, this 7th day
of June, A. D., 1848. KAMEHAMEHA.
Keon: Ana.

he government
to Hawsiian subjects, upon such other torms and conditions as
to him and the King in Privy Council, may seem best for the promo-
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Kekuamanoha, wahine
Kekuanaoa, Mataio
Kelemoku

Keliinui

Kikoi

Kipani, Kupia

Koolua, Sirimona
Kualeho

Kupia, Wana

Lauki
Lihue
Lono
Lopailani
Lunalilo, William C.
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Makaino
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" COMPILER'S PREFACE.

Tae Hawaiian kingdom was governed until the year 1838, with-
out other system than usage, and with a few trifling exceptions, without
legal enactments.  The bill of rights, proposed and signed by His Ma-
Jesty on the 7th of June, 1839, was the first essential departure from
the ancient despotism. The Constitution which he voluntarily confer-
red on the people on the 8th of October, A. D. 1840, recognized the
three grand divisions of a civilized monarchy, king, legislature and
Judges, and defined in some respects the general duties of each.
These however, were so engrafted on the ancient form of government
that there seemed to be a blending of their separate functions, re-
quiring the aid of organic acts, limiting their usual spheres, in order
to secure the civil liberties intended to be conferred upon the peo-
ple. The Constitution had not been carried into full effect. Its
provisions needed assorting and arranging into appropriate families, and
prescribed machinery to render them effective.

Some of the most obvious points in civil and criminal jurispru-
dence had been in some measure provided for by declaratory and penal
ordinances, either proclaimed by the king before, or enacted by the
legislature after the Constitution was given. Yet as civilization very
rapidly progressed, and commerce with the increase of foreign popu-
lation largely augmented, these were found in their nature much too
loose to satisfy the national wants. These laws and rules, though
aniversally promulgated at home, and somewhat extensively abroad,
were neither well known nor understood. From detached fragments
they were collated and translated into the English language in 1842,
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by the Rev. William Richards, who has since been distinguished as
one of His Majesty’s Envoys to Europe. That translation contain-
ing 200 pages, 12 mo., is systematized for reference into 55 chap-
ters, each devoted to some distinct subject of legislation. It will be
found of lasting benefit to the Hawaiian government in defining the
public and private rights, duties and obligations that existed before
the present codification, which is in fact based upon it. Many cases
must necessarily arise that can only be measured by the old law.
New laws or amendments of the old, cannot divest rights previously
acquired, and, as in other countries, so in this, the repealed ordi-
nances must be resorted to in numerous cases accruing before the repeal
or modification. Means and remedies may be altered, but the rights
themselves, if vested, cannot be constitutionally disturbed. This is
one admitted doctrine of civilized jurisprudence. Another of its
admitted doctrines, even in the exposition of new laws is, that
the old law must first be understood and the mischief intended to
be cured by it, in order to apply the remedy. That axiom will of
itsell render continual retrospection necessary, so that neither the
judge nor the barrister will be able, notwithstanding the new en-
actments, at least historically, to dispense with the translation of Mr.
Richards.

Criminally, the old law applies to the most heinous offences—to
open breaches of the public peace and decorum—and to wrongs to-
wards the person and property of individuals. The native dialect
not admitting of distinction, these offences are all indiscriminately
called ‘¢ hewa,” which word literally means ¢ wrong.” It is, how-
ever, for .the most part erroncously translated into the English,
““ crime,” regardless of the judicial meaning of that word. Thus
the treaty stipulations providing for consular juries in all cases of
crime alleged against foreign residents, are made verbally applicable
to the least moral dereliction; and the legal distinction between crimes,
misdemeanors and torts, does not definitely exist in the old com-
pilation, except by adopting the European and American measure of
offences—thie penalty annexed to them. A misdemeanor would nev-
er be understood in England or the United States as a crime, nor the
converse, although denoted by the technical name of some crime or
misdemeanor; and those nations in contracting with His Majesty fot
the peculiar formation of juries in cases of crime, cannot have cov-
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ered all the wrongs keown in the native by the word ¢ hewa,” butnot
punished as crimes by us.

Civilly, the old law likewise embraced the most usual rights and du-
tes of the social relations augmentative of population and incitative to
mdustry. The fundamental basis of landed tenures was declared,
and cultivation of the soil, under a feudal tenancy not much differing
from that of ancient Europe, was encouraged by relaxing the vassal
service.  The reveaue, derived chiefly from the native population,
was slight and utterly insufficient to-maintain the more regular system
demanded by the increase of foreign commerce and the enhanced
value of property; which required something more of the Hawuiian
courts than mere investigation of facts.

As results of missionary labor, however, the ordinances have been
greatly serviceable in preparing the nation for what has since become
indispensable to its political existence—a complete code of laws, em-
bracing organic forms of the different departments, particularly exec-
utive and judicial, with outlines of their duties and modes of proce-
dure and comprehensive civil and criminal digests. The events of
the late Provisionel Cession to Great Britain conclusively prove that
some more minute and extensive judicature was long since requisite.
These national wants were brought to His Majesty’s notice by the
Ministerial Reports of May 21st, 1845, in consequence of which the
Legislative Houses passed the following

Source

Statue Laws of His Majesty Kamehameha I11. King of the Hawaiian Islands; Passed by the House of
Nobles and Representatives, During the Twenty-First Year of His Reign, and the Third and Fourth
Years of His Public Recognition, A.D. 1845 and 1846. To which are appended the Acts of Public
Recognition, and the Treaties with Other Nations. Vol. [- Charles E. Hitchcock, Printer, 1846
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CONSTITUTION, LAWS &c.

—o00—

DECLARATION OF RIGHTS, BOTH OF THE PEOPLE AND
CHIEPS.

“God hath made of dne blpod all nutions of men to
dwell on the earth,” in unity and blessedncss. God
has also bestowed certain rights alike on all men and all
chiefs, and all people of all lands.

These are some of the rights which He has given a-
like to every man and every chief of correct deportment;
life, limb, liberty, freedom from oppression; the egrnings
of his hands and the productions of his mind, not how-
ever to those who act in viblation of the laws.

God has also established government, and rule, for
the purpose of peace; but in making laws for the nation
it is by no means proper to enact laws for the protection
of the rulers only, without also providing protection for
their subjects; neither is it proper to enact laws to en-
rich the chiefs only, without regard to enriching their
subjects also, and hereafter there shall by no means be
any laws emacted which are at variance with what is a-
bove expressed, neither shall any tax be assessed, nor a-
ny serwice or labor required of any man, in a manner
which is at variance with the above sentiments.

PROTECTION FOR THE PEOPLE DECLARED.

The above sentiments are hereby published for the
purpose of protecting alike, both the people and the
2
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chiefs of all these islands, while they maintain a correct
deportment; that no chief may be ableto oppress any sub-
ject, but that chiefs and people may enjoy the same
protection, under one and the same law.

Protection is hereby secured to the persons of all the
people, tagether with their lands, their building lots, and
all their property, while they conform to the laws of the
kingdom, and nothing whatever shall be takgn from any
individual exceptby express provision of the laws. ‘What
ever chief shall act perseveringly in violation of this con-
stitution, shall no longer remain a chief of the Hawaiian
Islands, and the same shall be true of the Governors,
officers, and all land agents.

Butif any one who is deposed should change his course,
and regulate his conduct by law, it shall then be in the
power of the chiefs to reinstate him in thé place he oc-
cupied previous to his being deposed.

Source

Translation of the Constitution and Laws of the Hawaiian Islands, Established in the Reign of
Kamehameha I11.-Lahainaluna 1842
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JOINT RESOLUTIONS ON THE SUBJECT OF RIGHTS IN LANDS AND
THE LEASING, PURCHASING AND DIVIDING OF THE SAME.

Resolved, by the Nobles and Representatives of the people of the Ha-
waitan lelands, in Council assembled :—

*1. The rights of the Hoaaina in the land, consists of his own taro
patches, and all other places which he himself cultivates for his own
use, and if he wish to extend his cultivation on unoccupied parts, be
has the right to do so. He has also rights in the grass land, if there
be any under his care, and he may take grass for his own use or for
sale, and may also take fuel and timber from the mountains for him-
sell. He may also pasture his horse and cow and other animals on
the land, but not i such oumbers as to prevent the konohiki from
pasturing bis. He cannot make agreements with others for the

sturage of their animals without the consent of his konohiki, and the
K;inister of the Interior. The hoaaina has also the right to take fish
io those fishiog grounds of the konohiki and those other places which
are specified in the laws.

-2. The rights of the kouohiki consist of his own koeles, and he
may also mekie others. He has rights in the grass land and in the
ﬁm{er of the mountaing, as specified in the laws. He has also the
right to his préscribed fish, and his hoasina owe to him three day’s
monthly labor. Ha cannot so dispose of the lavd as to” leave
the goveroment and his hoaninas destitute.  After informing the Privy
Coyncil, through the Minister of the Interior, and receiving their ap-

bation, he may lease the grass land, the gavernment receiving one
Kff of the rent. When the land is thus leased, the homaina can no
longer collect fuel, timber or grass for sale to others, without the
cousent of the owner, thoﬁh he may still continue to feed his animals.
He shall not be deprived of that right; nor of the right to procure
grass and wood for his own use. .
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3. The rights of the government in the lands consist of its own
koeles, and it may also make others. The government bave rights
tlso in the grass land and in the forests, and own the prohibited fish
as specified by law. The government shall also have the right to
lease land at discretion, though not without the knowledge of the
konohiki, and he shall receive one balf of the rent. But the rights of
the hoasinas as specified above, shall remain upaffected. The gov-
ernment however shall have the right out of its own portion to make
appropriations for schools and for the support of public worship, in
accordance with the laws.

4. If any man wish to obtain an allodial title to the land which he
has himself cultivated, he shall have the right to petition the Minister
of the Interior, in writing, who, in connection with the Minister of
Finance, may determine on the terms of sale, which being complied
with, an allodial title to said land shall be given under the great seal
of the kingdom, as prescribed in Act 2, rnrt 1, chap. 7, art. 2 ; after
which the owner shall be no longer liable to the government labor
tax, nor to the labor tax of the konohiki. That burden shall be re-
moved, but the highway tax and other taxes for special emergencies
thall remain. The pay for said lands shall be divided equally between

government and the kortobikis.

5. Whenever any individual secures an allodial title to his culti-
vated grounds, as specified above, and the pasture ground and uncul-
tivated parts remain, then that remainder shall belong equally to gov-
ernment and to thel:onobil;im land the M .

6. Any man wishing to e land may petition inister o
the Interior,. in writing, who; havin aseertai:?ed what lands are un-
occupied, shall bave power to sell the same in the manner and on the
terms to be prescribed by the Privy Council, and the products of the
sale shall be divided equally between the government and the kono-
hiki. The whole vacant land of no Ili sball be so disposed of as to
leave the hoaaina destitute.

7. If any konobiki wish to have bis portion of any given Ili or
abupusa set off to him according to his rights in the same, that he
may procure an allodial title therefor, he may petition the Minister of
the Interior, on stemped paper, who shall bave power, with the ap-
Probation of His Majesty in Privy Council, to complete the arrange-
ments for the same, after which Zue shall be given to the konohik: a
mmt for the sams, in abcordance with Act 2, part 1, chapter 7,

ele 2.

8. If-the t wish :ﬁ' baveli:; portion of the z;:&linted
part of or ahupuan set off according to its rights, inister
ofthel.:yuﬁormutddrusﬂukonobikil » and if they can
Ea their agreement shull bs executed ; but if they cannot agree,

His Majesty in Privy Council shall decide between them ; bus
in all such cases, the rights of the boasina shall be respected.
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9. It is further resolved in relation to all people who are absolved
from the labor tax on account of baviog obtained an ellodial title to
land, that they shall not be freed from paying a school tax to the
superintendent of schools for the benefit of the young. Whenever
the legislature shall thus decree, they shall then pay a uniform tax.
Those, therefore, who obtain allodial titles, end those who are freed
from the labor tax are not to suppose that education is to be neglect-
ed, and therefore refuse to pay anything to the school superintendent.
Schools for children are to be perpetual, and all people will be re-
quired to aid in supporting education ; that is not to cease.

Done at the Council Hopse in Honolulu, Nov. 7, 1846.

KAMEHAMEHA.
Kzon: ANa..

Sources

Statute Laws of His Majesty Kamehameha 111., King of the Hawaiian Islands; Passed by the Houses of
Nobles and Representatives, During the Twenty-Second Year of His Rei gn, and the Fifth Year of His
Public Recognition, A.D. 1847: To which are appended the Acts of Public Recognition, and the
Treaties with Nations. Vol. 11-Charles E. Hitchcock, Printer, 1846
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STALL O 1w
SEAH OF 1AW AL CR NO 11 1-0116
s TINDINGS OF FACT. CONCHLUSIONS O
AW AND ORDI R GRAN 1ING

KUT AL AARN, DELENDANT'S MOTION TO DISAMISS

Delendant Hearg Dates: March 13, 2012 and April 5. 2012

Presiding Judge: Kathleen N.A. Watanabe

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
ORDER GRANTING DEFENDAN 'S MOTION TO DISMISS

On March 13,2007 at 9:00 wom. and Apnl 52012 4 1:30 p.m.. Defendant Kui Palama’s
Mation w Dismiss came on Jor hearing in the Fifth Cireuit Coun, the Honorable Kathleen N\
Watanahe prosiding I)cli:nd;ml Kui Pulama was present. represented b his court-appointed counsel
Timuthy J. Tabm, Deputy Prosceuting Attorney John Murphy reprsented the State of Hawaii. 1he
Court received evidence and heard arguments of counsel.

The issues presented were as follows: Whether Delendant’s pig hunting. on or abowt
danuary 172001 lalts within the scope of constitutional protection privilege. more speciticaily
whether: @ Defendant is native Hawaiian: and. (b) his claimed nght is constitutiorally protecte.
as o customany or teaditional native Hawaiiun practice as codified  but not necessarily
enamerated i articke X1 § 7 of tae Hawais Constitution. 11RS 1 TandorlIRS § 7 1: und.

{c) the eercise of the right oceurred on undes c'oped or less than Tully dexeloped property State

Pige Lol



v llnapy 970 P24 485, 49304, 89 1aw, " 77. 150 (1998). And whether the Stme’s prosecution

ol Detendant’s protected conduct 1s constiiotional when halancing the State’s interest in

regulating the enercise o said rights and the 1 sasondbleness of Delendant's exercise of said

rights 1d

The Courtholds it 10 the exten lindings of fact constiute conclusions of Taw. and to the

exient thar conclusions of law constitute lindings ol fact they shall be so deemed. The Court Tinds

as Jollows,

-4

[

FINDINGS OF FACT
In the above captioned matter. Diekendimt was charged with ample trespass w violation
of HRS 7D8-8135 o the Hawaii Revised Stntes. and hunting on private lands prohibited
i viokitmn of LIRS 1831-20 of the Hawii Revised Statutes,
On or about the 17" day ol January. 2011 in the County of Kauai. State ol Hawaii.
Defendant entered upon Kupo Ridge. situated at Hanapepe Valley ¢the subject
properts *). Defendant entered the subjeet property by foot accompanicd by a mule and
dugs: Mk Palama used a knife to unt. kill. and gut iwo wild pigs on the subject property .
Detendant establishing through evidenee that Delfendant is maive Hawaiian, that huniing
pig is constitutionally protecied as a customan o traditional natise HNawaiian practice.
and thai the pig hunting oceurred on loss than Tully developed prapeny .
The State offered no evidenee 1o controrvert that Delendant is native Hawaiian,
The State offered no evidenee 1o controvert that Defendant™s pig huniing is
constitutionally protected as a customan or raditional native | lawaiian practice.
I he State olered no 2videnee o contros ert that Defendant’s pig hunting occurred on less

than fully developed propeny .

Page 2 0l'6
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Delendant is native aswanan, as testimony aid extubis collectively demonstrated that
Delendant is a descendans of nanve Hawaiians who mhabited Kawai prior o 1778,
regardless of Defendant’s specibic blood quantum: See Articke X1 section 7 ol the
Hawaii Constitution: see abwo Public \ecess Shorehne Phawaii v Hawai'i Counn
Planning Commi'n: 79 Haw. 475 447,903 P.2d 1746 1263 (19953 thereinalier "PASH™)
Detfendant established. thiough hansa mina and esperttestmony. that his hunting pig on
the subjeer property is constitutionaliy protecied as a customan or iraditional natiy e
Hawaiian praciice

Dr Jonathon Osorio, o prodes son at the Center Hawatian Studics af 1he 1 anersity ol
Phawaii, is qualified 10 wstily as an et witness on customan and traditional natn e
Hawaian practices

Based on Dr. Jonathan Osorjo’s enpetd testioony, as well as the testimony of hamaaing
witnesses. the Court finds that Delendant’s pig hunting on the subject property
constitutes an established native Jlawaisan custom o tradition practiced prior to 1892,
See generally State v Prat. 243 P 3d 289, 31 (Haw. (1. App. 2010) cert. withdrawn,
SCWC-27897. 2001 W1 190187 (Haw. Mar, 18. 2011 )and cert. granted. SCW(-

27897 2008 WE 1523485 (Haw. Apr 21.°011)

- Detendant and his ohana accupy the same ahupua’a that the subject property is located.

Defendant and his ohana maistain a taro Farm on the subjeet ahupua©a.

. Defendant and his ohana huat pig for lood and subsidences: the pig meat is shared with

memoers ol the ohana.

Detendani and his ohang hunt pig lor cutturn reasons.

Defendant and his ohana hum pit o presen e ohana tradition,

od

Page X of 6
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Delendant and his olina hont pig 1o keep ihe wild pig populmion down.

- Pigs are a nuisancee 1o Kawai's landseape and agniculture: this finding is based

testimony preseited by Detense and stipulation by the State of Hawaji

Fhere was nothing unrcasonahle about the way Defendant hunted pig.

- The Stne’s atempt o regulate Defendant’s conduct chiwging Defendant with simple

wespass in violation oFHRS 708-815 ol the Hawaii Revised Statutes, and hunting on
private lands prohibited in vielation of TIRS 183D 26 of the Hawii Revised Statutes
amounts 1o i hlanket prohibition or extinguishmen o Delendant s profected practice ol
hunting pig on the subject properny PASNI at 442

CONCLUSIONS OF LAW
Hawai'i's concepts and laws relating to lind tenure are umgue within 'nated States law.
The relevant stattory and constitutional provisions w hich guide Hawaii's unigue
Iramevork are Haw, Rev, St § 7-1. Haw. Rev St § 1 Loand Article N1, section 7 of
the Hawaii Constiution,
LawTul mative THawaiaan oceupants of an ahupua‘a miy -+ for the purposes of practicing
native Hawaiign customs and waditions  enter undey eloped fands within the ahupua“a o
gather specifically enumerated items. Kalipi v. Hawaiian Trust Co.. | 1d. 60 Haw, |, 3-4,

656 P.2d 745 (1982). Defendant and his ohana are law Jul oceupants of the subject
ahupua’a.

e “1lawaiian usage™ clause mas establish cortain customary Hawadian rights bey ond
those tound in HIRS § 7-1. 1d. at 751.

In the case at har, pig hunting. whic not specilically enumeraied in 1IRS § 7-1. qualities

as o traditional and customany native | fawaiian practice deserying Corstitutional

Yage 4 ol 6
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provection. as Defendant brought Torward ey idence that husting pig was an estabhished
native lawanan custom o tradition practiced priorio 1892, See penerally State v Pran
Naunve Hawaiian rights protected by article \ii v 7 may extend hey ond the ahupuas
which a native Hawaiian resides where such fghts hive been customanh aml
traditionally excrersed in this mainer. Pele Delense Fund v fan. 73 Haw 78,619, 837
P2 1247 11992), I the instant matter. Detendan’s Olana’s pig bunhing has heen
customarily and taditionally exercised on the subject property .

Righis oF matnve Hawaiians o emier undeveloped kinds owned by others w practice
continuowsly exercised aceess and gathering rights necessan Jor subsistence. cultural or
rehigious purposes may e uheld as loag as no actual harm was done by the practice. 1d
The evidenee presented 1o the Court evidenced that there was no actual harm caused by
Defendint hunting pig on the subject property.

Constitutionally protected native Hawaiian rights. reasonably enercised. qualily w5 a
privilege Tor purposes of enforcing criminal trespass stutwtes, State v, Hanapi, The
reasonable exereise ol ancient II:‘m'uiian usage is entitled to protection under article X11.
section 7.1 Here, Defendant™s exercise of his ancient | lawaiian usage wits reasonable.
Because Defendant satisticd his burden thiough evidence and testimony . the Court
reconciled the competing interests and upheld Delendant's privilege because 1t was
reasonably exercised to the extent leasible.

The regulatony power provided in article X1, section 7 does not justily summar
extinguishment of such rights by the State merely because they are deemed inconsistent
with gererally understood eiements of the western doctrine ol “property " PASI at 442

Extinguishing waditiona) righis based simpiy upon the possible inconsistency of

[
'
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purported native rights with our modern sy stem o kind tenore must fail: the Cowrt's
obligation to preserye and enforee such twaditional rights is pan of the 1awaii State
Constitition. Kalipi v, Hawaiian Trust Coo Lade, o 748, Here, the Siate’s siempt 1o
repukited Defenant’s traditional right. through criminal prosecution. amoaunts 1o a hlanket
prohibition or ;'xlinquisluncm of Defendant’s protecied practice of hunting pig on the
subject property.

Fhe government must protect the privilege of Defendant to enter the subjeet property to
praciice conlinuously exercised aceess and gathering rights necessany Tor subsistence and
cultural purposes because no actual harm was done by Delendant. Pele Delense Fund
Paty . 73 Hlaw. 3780619, 837 12.2d 1247 (1992)
F. Forhe above reasons, Mr, Palama’s activities are established native Hawaiian customs
or triditions that reguire this Court’s constitutional protection.
ORDER GRANTING DEFENDANT'S MOTION TO DISMISS WITH PREJUDICF,
NOW. THEREFORE. hased on the toregoing 1 indings of Fact. and Conclusions ol Law.
itis THREBY ORDERED. ADJCDGED. AND DIECRI 1D, that Delendant Kui Palama’s
Motion to Dismsiss is GRANTED and the aboye-captioned matter is TIFREBY DISMISSI:D
W PREEJUDICY,

DALED: 1ihue Hawaii.  APE 2% 2017

JUDGE OF THE ABOVE-ENTEILFD COUR'

APPROVID AS TO TORM AND CONTINT:

John Murphy. Deputy Prosecutor for State of Ve waii

Page 6 of 6
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HRS-CHAPTER 226
HAWALII STATE PLANNING ACT

§226-24 Objective and policies for social-cultural advancement--individual rights and personal
well-being. (a) Planning for the State's social-cultural advancement with regard to individual rights and
personal well-being shall be directed towards achiecvement of the objective of increased opportunities
and protection of individual rights to enable individuals to fulfill their social-economic needs and
aspirations.

(b) To achieve the individual rights and personal well-being objective, it shall be the policy of this State
to:

(1) Provide effective services and activities that protect individuals from criminal acts and unfair
practices and that alleviate the consequences of criminal acts in order to foster a safe and secure
environment.

(2) Uphold and protect the national and state constitutional rights of every individual.

(3) Assure access to, and availability of, legal assistance, consumer protection, and other public
services which strive to attain social justice.

(4) Ensure equal opportunities for individual participation in socicty. [L 1978, ¢ 100, pt of §2; am L
1986, ¢ 276, §23]

§226-25 Objective and policies for socio-cultural advancement--culture. (a) Planning for the State's
socio advancement with regsocio-culturalshall be directed toward the achievement of the objective of
enhancement of cultural identities, traditions, values, customs, and arts of Hawaii's people.

(b) To achieve the culture objective, it shall be the policy of this State to:

(1) Foster increased knowledge and understanding of Hawaii's ethnic and cultural heritages and the
history of Hawaii.

(2) Support activities and conditions that promote cultural values, customs, and arts that enrich the
lifestyles of Hawaii's people and which are sensitive and responsive to family and community needs.
(3) Encourage increased awareness of the effects of proposed public and private actions on the integrity
and quality of cultural and community lifestyles in Hawaii.

(4) Encourage the essence of the aloha spirit in people's daily activities to promote harmonious
relationships among Hawaii's people and visitors. [L 1978, ¢ 100, pt of §2; am L 1986, c 276, §24]

[§226-108] Sustainability. Priority guidelines and principles to promote sustainability shall include:
(1) Encouraging balanced economic, social, community, and environmental priorities;

(2) Encouraging planning that respects and promotes living within the natural resources and limits of
the State; '

(3) Promoting a diversified and dynamic economy;

(4) Encouraging respect for the host culture;

(5) Promoting decisions based on meeting the needs of the present without compromising the needs of
future generations;

(6) Considering the principles of the ahupua'a system; and

(7) Emphasizing that everyone, including individuals, families, communities, businesses, and
government, has the responsibility for achieving a sustainable Hawaii. [L 2011, c 181, §2)



Exhibit: 10

3.6 NATIVE HAWAINAN RIGHTS

There is a statewide movement to restore Native Hawaiian rights and lands; to obtain
reparations for past and ongoing use of trust lands; and to attain a sovereign Native Hawaiian
govemnment. It is important to set forth Native Hawalian rights and to define the role of the
County government vis-&-vis the State and Federal governments.

3.6.1 Policy

Under the State Constitution and the County Charter, the County of Kaua'i is empowered to
promote the heaith, safety and welfare of ail inhabitants without discrimination as to ethnic
origin. As part of carrying out its responsibilities under the Constitution and the Charter, the
County recognizes the rights of native Hawaiians and the laws concerning lands and waters
that have been established through the State Constitution, State and Federal iaws, and State
and Federal court decisions. No County ordinance or rule shall modify or diminish these
rights:

B Native Hawaiian water rights provided under the State Water Code, HRS

Chapter 174C.

® Kuleana lands, water rights and access fights provided under the Kuleana Act

of 1850, as recognized In current statutes, rules and court decisions.

®  Konohiki and hoa'aina fishing rights provided under the 1839 Law of

Kamehameha, as modified by subsequent legisiative acts and court decisions.

8 Traditional and customary rights of Native Hawailans, such as for access and

gathering, provided under the State Constitution and Hawaifli Revised Statutes,

as interpreted by the courts (i.e., the PASH case).

® Burial rights provided under the Hawai‘i Historic Preservation Act and the

federal Native American Graves Repatriation Act.

8 Preservation of historic properties and archaeological resources provided under

the federal Archaeological Resources Protection Act of 1979; the National

Historic Preservation Act of 1966; and the Hawaiyi Historic Preservation Act.

3.6.2 Rationale for Pollcy

Native Hawaiians have special rights under federal law, the State Constitution, and State
statutes. Federal and state court decisions interpret the laws and how they are to be applied.
The laws and court decisions apply throughout every county of the State of Hawali'i, and they
are superior to county ordinances. The County of Kaua'i must respect these laws, and it has
no power to change them. In addition, there are special State and federal trusts which have
been established to benefit Native Hawaiians.

Other federal and State laws safeguard important rights that apply to all citizens of the State
of Hawali'i. For example, federal and state constitutional provisions ensure freedom of speech
and religion. State laws govem fee title to land; and State iaws and court rulings define
riparian rights, appurtenant rights, and other rights in water. Still other laws preserve the
shoreline area for public access and use. All of these laws are also Ssuperior to county
ordinances and cannot be changed by the counties.

These rights affect county government. For example, the County must allow construction of
ahouse on a kuleana house site, regardless of County zoning. In developing new water
sources, the Kaua'i Water Board must respect and provide for both (a) riparian and
appurtenant uses of stream water and (b) Native Hawaiian rights to water. In administering
zoning and other land use regulations, the County must recognize traditional and customary
access and gathering rights. In compliance with State statutes on historic preservation and
coastal zone management, the County requires land use permit applicants to conduct
archaeological surveys and to protect archaeological sites and burial sites,

While it appears that some change will occur to reestablish Hawaiian self-government, the
form of Hawalian sovereignty is undecided at this time. While it would be inappropriate to
adopt specific policy on sovereignty, the County will maintain a basic philosophy of
cooperation and negotiation between the County government and a future Native Hawaiian
sovereign government,

3.6.3 implementing Action

State boards and commissions that license professions relating to transfer of land ownership
or land development should require applicants to demonstrate knowledge of Hawaiian land
and water laws and rights as a prerequisite for licensing or professional registration. These
include, at minimum, the Real Estate Commission and the Board of Registration for
Professional Engineers, Architects, Surveyors and Landscape Architects.
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Mana, Kekaha, Kaua'i, Hawaf'i
To. Herbert Holt Kauahi
Hauula, Hawai'i 96717
From: Chief Justices of the Supreme Court of Hawaiti

Aloha, Mr. Herbert Holt Kauahi:

We are the chief justices of the Supreme Court of Hawaiti formerly the alliance
of all eight island kingdoms in Polynesia.

In the early 1990's, we gathered on the island of Maupiti in Tahiti to renew the
covenant of our alliance as it was done every 100 years for at least 1,000 years.

At our last covenant renewal in Maupiti, Tahiti, we reorganized our alliance to be
able to function better in the year 2000 and on.

We are now identified as the Supreme Court of Hawaiti. There are twenty four
judges in this court, three of whom were elected to be the chief justices.

Our role is as the Absolute Jurisdiction and Authority in all of Hawaiti (Polynesia),
the Ancestral Court of Validation and the trustees of all of the solid assets as owned
by na Kanaka Maoli.



It is with this jurisdiction and authority and the knowledge of all the chiefly and
ali’i line throughout Hawaiti that we validate this genealogy in the book called,
"The Kamehameha Dynasty, Introducing Kamalooleleiohoku and Hanakaulani",
as true and valid.

We also select and validate Herbert Holt Kauahi, as the spokesperson for the Holt
Family in Hawai'i.

Dated this /st day of 7}44-? ——___inthe year 2010, Honolulu, Hawai i

Chief Justice Lonoikamakahiki ﬁéﬁuw"ﬂﬁ '
Chief Justice Kanaloa *O Pa‘ao’ao ﬁ;

£ o

Chief Justice Kane Kumu Honua km ﬁm M
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To: Supreme Court of Hawai i
Chief Justice Ronald T.Y. Moon
417 South King Street
Honolulu, Hawai’i 96813-2902

From: Herbert Holt Kanahi
Holt Family in Hawai’i, Spokesperson

Hauula, Hawai’i 96717

With all due respect to Chief Justice Ronald T.Y. Moon of the Hawai’i State
Supreme court, Aloha.

I, Herbert Holt Kauahi, submit this genealogy of the Kamehameha Dynasty
with the focus on Kamehameha The Great and his sacred wife, Keopuolani.

As the spokesperson for the Holt Family in Hawai’i, suggested and
approved by the Supreme Court of Hawai’iti, I am hereby providing you
with this packet, which includes the following:



1. Letter from the Supreme Court of Hawaiti that:

a) validates the submitted genealogy book titled,
"Kamehameha Dynasty, Introducing Kamalooleleiohoku
and Hanakaulaniokamamalu",

b) validation.appointing the spokesperson for the Holt Ohana
in Hawai'i.

2. Confirmation blessing from Kahu Terrence Gomes of Kamalamalama
Church, Hauula.

As the great-great-great grandson of Kamehameha III, Kauikeauoli and
Nahienaena his sister, I submit and validate this letter with the seal of
Kamehameha I11 signature ring that he used while King of Hawai'i.

I do hope that any and all future contact with you or your replacement will
result in fruitful and positive results based on truth and not political and
economic entanglements.

Dated this ﬁ E day of Pt~ in the year 2010, Honolulu,

Hawai'i. 4

Respectfully submitted,
Fetct Thet Koot

Herbert Hoit Kauahi
Spokesperson
Holt Family in Hawai'i
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Shanclle Santos

Waimea, 111 96796

Board of' 1 and and Natural Resourees
1151 Punch Bowl Street, Room 130
Honolulu, 111 968113

Subject: DI: Enforcement Action and Imposition of I'ine against Ku't Palama for Unauthorized
Waste Disposal and ‘Trespassing on State Unencumbered Lands: Indefinite Closure and
Remediation of State Unencumbered [ ands; Request to the Department of the Attorney
General to Commence Criminal and/or Civil Proceedings to Recover Costs for
Remediation of Unencumbered State Lands at Hanapépe, Kaua'i,
Tax Map Key: (4) 1-8-005:008.

Aloha Board Members,

I, Shanelle Santos, am testilying belore you on behalf of my three children all lineal descendants of
Kaohulehao(L.CA 9029) and Palama(l. CA 11011:1/11011:2) of Hanapépe Ahupua'a, Kona District,
Kaua'i. What you arc accusing their father for is appalling, to say that Ku'i Palama is Trespassing and
has been using the State Lands as a Waste Disposal, Really? Based only on the Photos taken by Kaua'i
District Land Agent Milo Spindt? As 1 go through the Photos 1| can assure you that all of the lumber
located near the fence are supplies for repairs, and all things around the arca are used for farming
purposes, the tree that has been cut down is being used to make Papa ku'i ai a traditional Poi Pounding
Board and firewood. The accusation of trespassing is utterly untrue base on the vested right given to
Ku'i, through the blood of his ancestors and from his blood to all of his lincal descendants now and
forever. Although new laws or amendments of the old may be altered, the vested right cannot be
constitutionally disturb or divested when previously acquired.

As to L.and Ownership, the State of [lawai'i is not the lawful owner of the unencumbered land, but a
intruding corporate entity of the United States of America. A & B Hawaii, Inc. is also not the owner of
the private land, but is a victim of the corruption of lies based on the illegal intruding military
occupation by the United States of America. The True Owners and Beneficiaries of Tax Map Key: (4)
1-8-005:008 and Tax Map Key: (4) 1-8-005:011 are the Lineal Descendants of King Kamehemeha 111

and Kaohulehao forever and ever.

Referring to the Background second and third paragraph; “The following day, September 27, 2012,
staff was notified of a large fire(approximately 20 acres) that was started on the parcel.” The false claim
here is that the fire was started on the parcel, whereas it was not started on neither Tax Map Key: (4) |-
8-005:008 or Tax Map Key: (4) 1-8-005:011. It was started at Tax Map Key: (4) 1-8-005:021.

“There was a discussion about the fire and while Mr. Palama would not admit to having started the fire
on September 27, 2012 he did admit to having cut trees and burned them in the past.” Yes, we have
burned unusable wood but would never put others in harms way, nor did we start or take part in the fire
that burned approximately 20 acres. If you want to look at who is putting the public's health and safety
in danger you should be aware of the mass amounts of pesticides and herbicides being sprayed near the
homes and in the watershed of Hanapép& Ahupua'a by the GMO Corn Companies. Along with the
many black plastic irrigation hoses left in the area. The empty pesticides and herbicides containers left
out on the ground by one of the farmers at the beginning of the valley. on so-called State owned land.



And the daily contamination of soil entering the river from vehicles crossing the 1anapépé river made
by Adam Killerman. ‘The Asbestos pipe that was lefl at the site for months till Ku'i brought it to the
attention of the Water Department after repairs o waterlines done by the DOW. The many abandoned
vehicles and rusting metals along the aceess road and river. These should also be things to consider too,
not only abuse and harassment pinpointed on one Ohana that is just living a sustainable life.

As for having the department charge Ku'i for the administrative cost and restoration of the property is
ridiculous. If you saw how overgrown and what the so called State(care takers) have fet the property
become, we the Palama Ohana have just begun to restore the property to it original and natural state
and not for money but, because it is our kuleana to preserve and perpetuate the blood, sweat, tears,
values and culture, the true way of lile through malama and aloha fiina the way of our kupuna.

I would like to share a serics of photos to give you a glimpse at what you arc calling a waste disposal
and trespassing. And also show you photos of evidence of a waste disposal. “Fxhibit A™ Attached.

Dated: May 9, 2013

Mabhalo Nui Loa for allowing me to state my opinion,
1

(3] 4

Shanelle Santos



5/ 8/13
Keola and Mcegan Palama

Lawai Hi 96765

Aloha Department of Natural Resources Board Members

On behalf of the Palama ‘obana we as descendants of Kaohulihau would like to inform the board of the pono woik that
we have been doing at the Kaohulihau kuleana land in Hanapepe Valley. The land had become quite overgrown and
unmanaged for the past few decades. Our ‘ohana got together as a group and decided to take the land back to its
original intended use as a lo’i. Through the hard work and dedication of our ‘chana we have managed to transform the
unused land to a functional and educational location for our keiki and ‘ohana to enjoy and grow from.

Itis important to our ‘ohana that we provide an education for our keiki that is rooted in Hawaiian values and culture.
Our hard work and dedication to the revival of this pono land is ingrained in our lives from our Hawaiian Ancestors, We
have been able to show our kelki how important It is to malama ka ‘aina hanau {care for native land), by transforming
this unused and overgrown land into a thriving lo'i that assists in feeding our ‘ohana and others.

This unused land was entrusted into our ‘ohana by King Kamehameha Ill. It was intended to be used as a lo’i, and now

thanks to the dedication of our ‘ohana is being used in the fashion that this land should be and was intended to be used.
This land not only feeds our ‘ohana but also allows us to € ho'j | ka piko (return to the center and foundation of our

heritage and culture).

We as Hawaiians have an obligation and a right to practice our ancestral culture,
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S/ 8/13
Keola and Megan Palama

Lawal Hi 96765

Aloha Department of Natural Resources Board Members

On behalf of the Palama ‘ohana we as descendants of Kachulihau would like to inform the board of the pono work that
we have been doing at the Kaohulihau kufeana land in Hanapepe Valley. The land had become quite overgrown and
unmanaged for the past few decades. Our ‘ohana got together as a group and decided to take the land back to its
original intended use as a lo’i. Through the hard worl and dedication of our ‘ohana we have managed to transform the
unused land to a functional and educational location for our keiki and ‘ohana to enjoy and grow from.

It is important to our ‘ohana that we provide an education for our keiki that is rooted in Hawaiian values and culture.
Our hard work and dedication to the revival of this pono land is ingrained in our lives from our Hawailan Ancestors. We
have been able to show our keiki how important it is to malama ka ‘aina hanau (care for native land), by transforming
this unused and overgrown land Into a thriving lo’i that assists in feeding our ‘chana and others.

This unused land was entrusted into our ‘ochana by King Kamehameha JIl. It was intended to be used as a lo%i, and now
thanks to the dedication of our ‘ohana is being used in the fashion that this land should be and was intended to be used.
This land not only feeds our ‘ochana but also allows us to E ho'i | ka piko [return to the center and foundation of our

heritage and culture).

We as Hawaiians have an obligation and a right to practice our ancestral culture.
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KU'l KAINALU KA'ALEO PALAMA

WAIMEA, HI 96796
Board of Land and Natural Resources
1S Punch Bowl Street. Room 130
Honolulu, T 96813
Subject: D-1 Enforcement Action and Imposition of Fine against Ku'i Palama for

Unauthorized Waste Disposal and Trespassing on State Unencumbered Lands;
Indefinite Closure and Remediation of State Unencumbered Lands; Request to the
Department of the Attorney General to Commence Criminal and/or Civil
Procecdings to Recover Costs for Remediation of Unencumbered State Lands at
Hanapépé, Kaua'i Tax Map Key: (4)1-8-005:008.

Aloha Board Members.

With all Due Respect to the Governor, all of his constituent Agencies, most especially the staft and
members of BLNR and its operations. I apologize for not being here to present my Testimony Lo you.
Due lo financial priorities for my family. My Testimony is therefore being ¢-mailed to you.

[ am responding to you on what my Kupuna Advisors, my family and fricnds unanimously sclected as
the key problem with all of the documents and actions the DLNR is altempting to file against me, of
course my personal opinion also serves as the thread that weaves this testimony together.

So therefore, I present to you with much Aloha and Truth, the problem as we sce it here on the
ISLAND OF KAUA'L. Mahalo for this opportunity.



TESTIMONY OF KU'l PALAMA
To the
BOARD OF DIRECTORS
BLNR

Aloha and Good Morning,

My name is Ku'i Kainalu Ka'aleo Palama, My identity is Kanaka Maoli; My Venuc as a Kanaka Maoli
is the Patire Polyncesian Triangle; the arca from Hawai't to Aotearoa back across 1o Rapanui and Up
pass Nu'u Hiwa and Back (o Hawai'i. This also includes everything within the alorementioned
bouandaries. My Jurisdiction is under the Supreme Court of Hawaiti. This Cowrt is the Absolute
Authority and Jurisdiction of all Polynesia that as Kanaka Maoli, we call Hawaiti. As Kanaka Maoli,
we are the spirit, ol the spirit, of our ancestors before us. They are us in the Past, we are them in the
present and our children will be them in the future. Because we know who we are, where we came
from, where we are at and where we will be in the very near future. It is with this knowledge that also
provides the Supreme Court of Hawaiti with the responsibility of also being the Ancestral Court of
Validation. 1 present this ‘Testimony with much ‘Truth and Aloha.

'ONCERN NO. [ GENOCIDE

Growing up on Kaua'i as a Kanaka Maoli, it was obvious we were being treated differently form
others. we were the BL_K ASS KANAKA'S, LAZY, GOOD FOR NOTHING and STUPID because
we gave away all of our lands. In schools, my parents weren't allowed to speak Ilawaiian, and they
couldn't even use their Hawaiian names. In addition, although a high percentage of those incarccrated
are “Ethnic Hawaiians™, the percentage of crimes committed by each racial group clearly shows that
the “Ethnic Hawaiians™, are not getting the legal help as needed and get locked up. Of course 1
understand that there is a price on the head of every Kanaka the gets locked up, and that money gocs to
the de facto Statc of 11awai'i. The Genocide continues. Iow do I fit into this Genocide picture? Very
simple. The continuous harassment by the BLNR that continue to this day, and what this hearing is all
about. Land Agent Milo Spindt has painted a different picture than what actually exists. I am a young
father of three and of course there mother, trying to feed my family as a part time farmer, working full
time as a construction worker. 1 am following the Law in all aspects of my behavior on our Kulcana
Lands, awarded to my Ohana by Royal Patent. This was even before the illegal overthrow of the
Hawaiian Kingdom, before the Provisional Government, before the Republic of Hawai'i, through the
territory of 1lawai'i and now as the State of Hawai'i. When members of BLNR were asked to produce
their proof of land ownership to settle any questions as to who holds the Absolute Titles to all of the
lands in Hawai'i, the answer finally got to me in the packet announcing all about today’s administrative
hearing. This Land Title claim as provided is the answer we have been looking and waiting for. This
brings us to concern No. II.

CONCERN NO. II STATE CLAIM TO LAND TITLES

The so called Title “EXHIBIT C” Memorandum to Milo Spindt, Kaua'i Land Agent, THROUGH:
Russell Y. Tsuji Administrator, FROM: E. Mahoe Collins State Abstractor. SUBJECT: State of
Hawai'i's Title in and to Tax Map Key: (4)1-8-005:008 situated at Hanapépé, Waimea, Kaua'i.

It is very clear that the State's claim to the property in question is questionable and needs to be
answered in a Court of Law. However as we read it as well as my Kupuna Advisors, there is no where
in the Title Claim that the lands were actually conveyed by a Treaty of Annexation or any other means
between two legitimate parties, the landowners and the receivers. The de facto State of Hawai'i will
have to do better than the claim as made. I know people with better and more legitimate claims to the
lands than the State provided. I think we need to also have the ROBINSONS, A & B, McBryde etc., all
show proof of their titles. Should be very interesting.



CONCLUSION

This entire issue needs to be put on hold and the question of LAND OWNERSHIP be placed in the
hands of the Court to be determined.

Attached are the true documents of my proof Absolute title, Where's yours?
Dated: May 10, 2013

Sincerely Submitied with UN-conditional Aloha and Ho'oponopono,

y A2,

Ku'l Kainalu Ka'aleo Palama
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KU'I KAINALU KA'ALEO PALAMA

PO BOX 170
WAIMLEA, HIT 96796

Board of Land and Natural Resorces
1195 Punch Bowl Street. Room 130
Honolulu, 111 96813

Subject: D-1 Enforcement Action and Imposition of Fine against Ku'i Palama for
Unauthorized Waste Disposal and Trespassing on State Unencumbered
Lands; Indefinite Closure and Remediation of State Unencumbered Lands;
Request to the Department of the Attorney General to Commence
Criminal and/or Civil Procecdings to Recover Costs for Remediation of
Unencumbered State Lands at Hanapépg, Kaua'i Tax Map Key:
(4) 1-8-005:008.

Aloha Board Mcembers,

Fam hereby requesting to have a Contested Case Hearing for Agenda ltem D-1 held before the Board
on May 24, 2013. Attach is Our Petition for a Contested Case Hearing, as well as Documents
supporting Hoa'dina Claims to Subject Lands. [ would also recommend that the Board review two
Kaua'i Island Reports that will back Our Claims to the Ahupua'a of Nanap€pé. As well as review a
Map of Hanap&p¢ showing Subject Lands.

1. The Extent of Hawaiian Taro Patches in the Hanapépé Valley, Kaua'i
By Richard J. Pearson
TMK 4-1- Library # K-00004  Ycar 1960

2, Some Basis for Ecological Inferences About the Aboriginal Population of Hanapépe
Valley, Kaua'i By Richard J. Pearson
TMK 4-1-8-  Library # K-00114  Year 1962

3. Joseph Iao; Hawaii Survey
Hanapepe Valley, Hanapepe, Kona, Kauai, Showing Rice and Kula Lots
Call# G4382.K4:3H 1919.1H38.S9ROLL

So therefore. [ present to you with much Aloha and Truth, Our Petition for a Contested Case Hearing.

Dated: Dated: June 2, 2013

Ku'i Kainalu Ka'aleo Palama, Representitive for
Hoa'aina descendants of Kaoululehao(L.CA#9029) and
Palama(LCA#11011:1/11011:2)

EXHIBIT 2



Ku'i Palama

Warmea. HI 96796

BEFORE THIE BOARD OF LAND AND NATURAL RESOURCES
OF THIE STATE OFF HAWALI'L

BILNR May 24,2013
Agenda ltem: D-1

In the Matter of

ENFORCEMENT ACTION AND IMPOSITION
Ol FINE AGAINST KU'l PALAMA FOR
UNAUTHORIZED WASTI DISPOSAL AND
TRESPASSING ON STATIE
UNENCUMBERED LANDS; REQUEST TO
THE DEPARTMENT OF THIE ATTORNILY
GENERAL TO COMMIEENCIE CRIMINAL
AND/OR CIVIL, PROCEEDINGS TO
RECOVER COSTS IFOR REMEDIATION OF
UNENCUMBLERED STATIE LANDS AT
HHANAPEPE, KAUAL

TAX MAP KLY: (4) 1-8-005:008.

PETITION IF'OR CONTESTED
CASE HEARING

i el i S P R

PETTTION FOR CONTESTED CASE HEARING

L. INTRODUCTION

Petitioner Ku'i Palama, by and through himself, hereby respectfully requests, pursuant to the
Hawaii Administrative Rules Section 13-1-29, that a contested case hearing be held regarding
Enforcement Action and Imposition of Fine against Ku'i Palama for Unauthorized Waste Disposal and
Trespassing on State Unencumbered Lands; Request to the Department of the Attorney General to
Commence Criminal and/or Civil Proceedings to Recover Costs for Remediation of Unencumbered
State Lands at Ilanap€p¢, Kauai, Tax Map Key: (4) 1-8-005:008, Agenda item D-1(*Item D-17), before
the Board of L.and and Natural Resources of the State of Hawai'i("BLNR™), or such hearing officer or
master as the Board may designate.

L. DATE OF PUBLIC HEARING
May 24, 2013 at Kalanimoku Building Boardroom.

1. LEGAL AUTHORITY UNDER WHICH HEARING, PROCEEDING OR ACTION IS BEING
MADE:
I'submit that the requested contested hearing, should be held under the provisions of Hawai'i
Revised Statutes Chapter 91, the Hawai'i Administrative Rules, Title 13, Subtitle 1.




V. NATURL: OF SPECIFIC LEGAL INTEREST IN T ABOVE MATTER, INCLUDING ALL

LANDS IN THE AHUPUA'A OF 1IANAPLEPE:

The property where the Subject Lands (TMK: (4) 1-8-005:008.001.021.011 snd (4) 1-8-004:003
and all Lands in the Ahupua'a of Hanapcpe, Kauai from Mauka to Makai is intimately known to myself’
and 'Ohana, as Native Hawaiians(lloa'aina) who practice traditions ol medicinal healing through the
usagce ol Tora and fauna (la'au lapa‘au), produced and harvested scasalt (pa'akai), fished (lawai'a) and
gathered from makai. farmed Kalo, 'ulu, ti.'uala, noni cte.(mahi a'i), hunted pua'a (ahai), pathered
many other food items from mauka and traditionally and culturally prepared food to sustain Ourselves.

My '‘Ohana and I are protected under the Hawai'i State Constitution, Artical XI1. SECTION VII
as they are exercised for subsistence, relgious and cultural purposes, and protected by various other
[Mawaii Revised Statues and Judicial Opinions, as well as Kingdom Laws and internationally through
the United Nations Declatation on the Rights of Indigenous People.

V. THE SPECHIC DISAGREEMENT, DENIAL OR GRIEVANCE WITLHL THIE ABOVIE

MATTER:

I'take exception that it appears that the DLNR, and other involved agencies, have unlawfully
delegated their responsibilities under the Hawai'i State Constitution, various Hawaii Revised Statues
and Judicial Opinions as expressed by their approved decision in determining Item D-1, BI.NR failed
to properly identify, assess and protect Native Hawaiian traditional and customary practices and
historical, cultural and natural resources in finding myselfl in violation of unauthorized use and
trespassing on public land ordered to pay a fine of $5,000 within (30) days of May 24, 2013, deny
access to all persons without a written right-of-entry permit, anyone found on the land shall be subject
to arrest and prosccution and fined $1,000 per day, and such fines shall be added to the $5.000 for
myself, as well as having the Attorney General commence appropriate civil and/or criminal actions
against me and any other responsible parties to recover costs, including but not limited to,
administrative costs, incurred by the Department in removing all encroachments and trespassers and
restoring the land to a condition acceptable to the Chairperson.

Furthermore, there has been an inadequate identification of clear title and jurisdiction in the
affected arca. thus constituting a dereliction of constitutionally and statutory mandated dutics by the
defacto State of Hawai'i.

VI.  SPECIFIC ISSUES TO BE RAISED
1. The defacto State of Hawai'i has found that according to E. Mahoe Collins State

Abstractor., the subject property TMK 1-8-05:13 and 14; excluding the arca of
TMK 1-8-05:11, through examination of records and files located in the State Survey
Office, the Bureau of Conveyances and the Land Division of the Department of Land
and Natural Resources reveal that on March 8, 1848 Kamehamcha 111 reserved the
Ahupua'a of Hanapépé in the District of Kona on Island of Kauai, and other lands, as his
own private property.

By the Act of June 7, 1848, the title and ownership of Kamehameha I11 in and to the
Ahupua'a of Hanapépé and all of the lands he reserved (the “King's Lands™), was
confirmed as his private lands, to have and to hold to himself, his heirs, and his
successors, subject only to the rights of the tenants.



Through operation of laws subsequent, the title of Kamehamceha V in and to the
“Crown Lands™, including the un-awarded portions of the Ahupua'a of Hanapepe, is
scized by the Provisional Government in 1893, ceded to the United States of America
under the Organic Act of April 30, 1900 and subsequently transferred to the State of
[Hawai't in accordance with §5(b) of the Admissions Act of March 18. 1959,

Notes:

2. The information provided by the claimant and submitted with your request,
appear to assert an alleged claim in and to Land Commission Award 9029 to
Kaohulihau, affecting TMK (4) 1-8-05:11 only.

With the finding of facts the whole Ahupua'a of Hanapepe and all Lands arc and forever will be
held in TRUST Allodium (Absolute ‘Title) by Kamchameha 111 as his private lands. to have and to hold
to himsclf, his heirs, and his successors, thus reserving forever the rights of Native tenants(™ua koe ke
kuleana o na kanaka).

Therefore, all of the Lands which the defacto State of Hawai'i has claimed is void due to the fact
of No Conveyances, and No Annexation. It plainly states the theft of being seized by the Provisional
Government in 1893, a complete Act of Genocide.

Thus, noted that my Ohana and 1 have an alleged claim in and to LCA 9029 Kaohulihau
(“Kaohulchao™), affecting TMK (4) 1-8-05:11 in the Ahupua'a of HanapGpe. Whercas, we as oa'dina
have the Right granted by Kamchameha 111 on November 7, 1846:

JOINT RESOLUTIONS ON TTHE SUBJECT OF RIGHTS IN LANDS AND THE LEASING,
PURCHASING AND DIVIDING OF TIHE SAME.

I The rights of Hod'aina in the land, consists of his own taro patches, and all other places which he
himself cultivates for his ovn use, and if he wish to extend his cultivation on unoccupied parts, he
has the right to do so. He has also rights in the grass land, if there be any under his care, and he
may take grass for his own nse or for sale, and may also take fuel and timber from the mountains for
himself. He may also pasture his horse and cow and other animals on the land, but not in such
numbers as to prevent the konohiki form pasturing his. He cannot make agreements with others Jor
the pasturage of their animals without the consent of his konohiki, und the Minister of Interior. The
hoa'ding has also the right to take fish in those fishing grounds of the konohiki and those other
pluaces which are specified in the laws.

In conclusion to the granted right above my 'Ohana and 1 as well as many other Native
Hawaiian descendants whom inhabited Kaua'i and all of Hawai'i prior to 1778, have and always will
have a vested right that cannot be constitutionally disturbed or divested a doctrine of civilized
jurisprudence.

VIII. THE RELIEF OR REMEDY TO WHICH YOU SEEK OR DEEM YOURSELF ENTITLED

T0:

To Demand the defucto State of Hawai'i, DLNR, CWRM, OCCL, DOCARE, A & B
PROPERTIES, and any other Subsidiary Companies who claim to be Owners and Managers of the
Subject Land area at Hanapépé, Waimea, Kaua'i identified as Parcel 46 of TMK: (4)1-8-005:008, 001,
021 and (4) 1-8-004:003, 011 to CEASE & DESIST interfering with Our inherit Vested, Constitutional.
Statutory Right, and Rights under the UN Declaration on the Rights of Indigenous People.

3



[ Ku'i Kainalu Ka'aleo Palama, and Hoa'aina descendants of Kaoululehao(LCA#9029) and
Palama(LCA#11011:1/11011:2) hereby request and petitions the Board of Land and Natural Resources
for a Contested Case hearing in the matter described above.

Dated: June 2, 2013

Sincerely Submitied with UN-Conditional Aloha and Ho'oponopono,
Z' O@ﬂ‘\_ﬁ

" Ku'i Kainalu Ka'aleo Palama, Hoa'aina descendants of Kaoululehao(LCA#9029) and
Palama(LCA#11011:1/11011:2)
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STATE OF HAWAI
BOARD OF LAND AND NATURAL, RESOURCES

PETITION FOR A CONTESTED CASE HEARING

 OFFICIALUSEONLY _ RN
Date Received

Case No.

_B_nar(i Acfi()h__liate / Item No. l)lw::l;m/()fﬁcc

INSTRUCTIONS:
. File (deliver, mail or fax) this form within ten (10) days of the Board action date to:

Department of Land and Natural Resources
Administrative Proceedings Office

1151 Punchbowl Street, Room 130
Honolulu, Hawaii 96813

Phone: (808) 587-1496, Fax: (808) 587-0390

2. DLNR’s contested case hearing rules are listed under Chapter 13-1, HAR, and can be obtained from
the DLNR Administrative Proceedings Office or at its website (http:/fhawaii.pov/dine/rules/Chl 3-1 -
Official-Rules.pdl). Please review these rules before filing a petition.

3. Ifyou use the clectronic version of this form, note that the boxes are expandable to fit in your
statements. If you use the hardcopy form and need more Space, you may atlach additional sheets.

4. Pursuant to §13-1-30, HAR, a petition that involves a Conservation District Use Permit must be
accompanied with a $100.00 non-refundable filing fee (payable (o “DLNR?”) or a request for waiver
of this fee. A waiver may be granted by the Chairperson based on a petitioner’s financial hardship.

A. PETITIONER

(If there are multiple petitioners, use one form for each.)

1. Name - Contact Person _ .
Heirs of Kaohulchao and Palama Ku'i Palama
3. Address 74 City . 5. State and ZIP
PO Box Waimca HI, 96796
6. Email 7. Phone 8. Fax
None
B. ATTORNEY (if represented)
9. Attorney Name _ 0. Firm Name
11. Address 12. City 13. State and ZIP
14. Email . 15. Phone 16. Fax

FORM APO-11 Page | of 2



__C. SUBJECTMATTER

e e e e

17. Board Action Being Contested
Enforcement Action and Imposition of Finc against Ku'i Palama for Unauthorized Waste Disposal and
Trespassing on State Unencumbered Lands; Indefinite Closure and Remediation of State Uncencumbered
Lands; Request to the Department of the Attorney General to Commence Criminal and/or Civil...

18. Board Action Date 19. Item No.
May 24, 2013 Agenda Item No. D-1

20. Nature and Extent of Petitioner’s Interest That May Be Affected by the Board Action
Sce Attachment

O 1. Any b;sagl'cel;lcnt l-’c-ti-tia:.'l." May l-hv—c wnti an Apbiication l;éforc-t_lle Board
Sce Attachment '

22. Any Relief Petitioner Secks or Deems Itself Entitled to
Sce Attachment

23. How Petitioner’s Participation in the Proceeding Would Serve the Public Interest
See Attachment

24. Any Other Information That May Assist the Board in Determining Whether Petitioner Meets
the Criteria to Be a Party under Section 13-1-31, HAR

See Attachment

[XICheck this box if Petitioner is submitting supporting documents with this form.

[JCheck this box if Petitioner will submit additional supporting documents after filing this form.

Ku'i Kainalu Ka'aleo Palama Z (20 _  Jme2,2013

Petitioner or Representative (Print Name) * Signature Date

FORM APO-11 Page 2 of 2



Royal Patents: 7084

Royal Patent Number(RP) 7084 LCA Number: 09029
Patentee: Kaohulihau Book: 26
istand: Kauai Page 579
District: Kona TMK 4-1-8-05
Anupua'a Hanapepe Miscellaneous

i Kapouhana

Document Text

Helu 7084, Kaohulihau, Kapouhana Ili, Hanapepe Ahupuaa, Kona District, Island of Kauai, Volume 26, pps. 579-580 [RP Reel 14,
1134-00135.tif]

[Great Seal}
HELU 7084

Palapala Sila Nut.
A KE ALII, MAMUUL O KA OLELO A KA POE HOONA KULEANA.

NGO KA MEA, Ua hooholo na Luna Hoona i na kumu kuleana aina i ka olelo, he kuleana oiaio ko Kaohulihau, Kuleana Helu 9029 ma ke Ano Alodio
iloko o kahi i oleloia malalo.

NGCLAILA, ma keia Palapala Sila Nui, ke hoike aku nei o KALAKAUA, ke Alii nui a ke Akua | kona lokomaikai | hoonoho ai maluna o ko Hawail Pae
Aina, i na kanaka a pau, i keia la, nona iho, a no kona mau hope alii, ua haawi aku oia ma ke Ano Alodio ia Kaohulihau i kela wahi a pau loca ma
Hanapepe Kona ma ka mokupuni o Kauai; penei na mokuna:

Akahi moo Pohaku ka inoa, maioko o ka ili 0 Kapouhana, Hanapepe, Kona, Kauai
€ hoomaka ana ma ke kihi Hema Hikina o na Loi o0 Manepu, alaila aku
Hema 62° Komohana S kaulahao e pili ana i ke kula o Konohiki
Akau 26° Komohana 1 20/100 kaulahao e pili ana i ke kula o Konohiki
Akau 48° Hikina 5 20/100 kaulahao e pili ana i ke kula o Konohiki
Hema 26° Hikina 2 50/100 kaulahao e pili ana i na Loi 0 Manepu e ili ana
Ruda 26 perka
{Page 580]
Maloko o keia apana 3 Ruda 26 perka £ke a oi iki aku, @ emi iki mai paha. Ua koe nae i ke aupuni na mine minerela a me na mine metela a pau.

No Kaohulihau ua aina la 1 haawiia ma ke Ano Alodio ¢ no kona mau hooilina, a me kona waihona; ua pill nae ka auhau a ka Poe Ahaolelo e kau like
ai ma na aina alodio | kela manawa | kela manawa

A i mea e ikea ai, ua kau wau | ko'u inoa, a me ka Silz Nui o ko Hawaii Pae Aina, ma Honolulu, i keia 1a 28 o March 1878.

Na Ka Moi, /signed/ Kalakaua R. [Rex]
Ke Kuhina Kalaiaina, J.Mott Smith

{Royal Land Patent No. 7084, Kaohulihau, Kapouhana Ili, Hanapepe Ahupuaa, Kona District, Island of Kauai, 3 Roods 26 Rods (.92 Acre), 1878]

7084 - No maps found.



Royal Patents: 6738

Royal Patent Numper(RP' 6738 LCA Number: 11011
Patentee: Palama Book: 26
istand: Kauai Page 7

District: Kona TMK 4-1-9-01
Ahupuz'a Hanapepe Miscellaneous

I Eleele, Kuhumu

Document Text

Helu 6738, Palama, Eleele 1ii, Hanapepe Ahupuaa, Kona District, Island of Kauai, Volume 26, pages 7-8[RP Reel 13 01 125-01126.tif)
Seal!
RELU 6738

Palapala Silz Nuw
A KE ALII, MAMULI O KA OLELO A KA POE HOONA KULEANA.

NO KA MEA, ua hioonolo na Luna Hoore | ua kumu kuleana aina | ka olelo, he kuleana oiaio ko Palama, Kuleana Helu 11011 ma ke Ano Alodio iloko
o kahu i oleloia malalo

Nolaila, ma keia Palapala Sila Nut, ke hoike aku nel 6 Kalakaua, ke Alii nui 2 ke Akua i kona lokomaikai i hoonoho ai maluna o ko Hawaii Pae Aina, i
na kamaka a pau, i ke:a la nono iho, a2 no kona mau hope ali: ua haawi aku oia ma ke Ano Alodio ia Palama, i kela wahi a pau loa ma Hanapepe,
Kona ma ka mokupuni o Kauai, penel na mokuna

Apana 1. Elua Loi me Kula malaio o ka moo o Kapeepee, ili ¢ Fleele.
E hoomaka ana ma ke Kahawai ma kahi pahu laau, alaila aku
Hema 30° Hikina 3 25/100 kaulahao e oili ana i ke Kula
Akau 89° Hlkina 60 pauku e pili ana | na Lei o Opu
Hema 1° Hikina 4 kaulahao e pili ana ina Loi o Opu
Akau 75° Hikina 2 50/100 kaulahao e pili ana i ka Pali
Akau 30° Komohana 1 50/100 kaulahao e pili ana i ke Kula
Akau 7° Kamohana 2 30/100 kaulahao e pili ana i loi o Huleiki
Akau 32° Komchana 3 60/100 kaulahao e pili ana ke Kula

ema 70° Kemohana 1 70/100 kaulahzo e pili ana | ke Kahawai
£ Ili ana 1 eka, 1 ruda, 16 perka

Apana 2. Pahale maloko o ka Ili o Eleele.

€ hoomaka ana ma Kahi auwai ma kapa, alaila aku
Akau 64° Hikina 1 kaulahao e pili ana i Ke Kula
Hema 28° Komohana 58 pauku e pili 2na i ka pa
Akau 75° Komohana 1 kaulahao ke Kula o Aihoi
Akau 25° Hikina 70 pauku e pili ana i ka auwai

E Ili ana 10 perka

{Diagram]
{Page 8]

Maloko o keia mau apana he 1 eka, 1 ruda, 16 perka  Eka a oi iki aku, 3 emi iki mai paha. Ua koe nae i ke aupuni na mine minerela a me na
metela a pau.

No Palama ua aina la i haawiia ma ke Ano Alodio a2 no kona mau hooilina, a me kona waihona; ua pili nae ku auhau a ka Poe Ahaolelo e kau like ai
ma na alna alodio i kela manawa i keia manawa.

Aimea e ikea ai, ua kau wau | ko'u inoa, a me ka Sila Nui o ko Hawaii Pae Aina ma Honolulu i keia la elima o lanuari, 1876
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Palapala Sila Nui
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