STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

April 11,2014

Board of Land and Natural Resources
State of Hawaii PSF No. 050D-266
Honolulu, Hawaii QOahu

Request to Amend Prior Board action of November 8, 2013, Item D-13, Amending Prior
Board Action of March 8, 2013, Item D-8, Approval of the Modification and Assignment
of the Development for the Former Ewa Feedlot site at Campbell Industrial Park,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-031:001. The purpose of the
amendment is to (1) change the Assignee previously approved by BLNR; (2) modify the
proposed development plan; (3) adjust certain milestones, benchmark deadlines and other
terms and conditions previously approved by the Board, and (4) approve the form of the
development agreement

BACKGROUND:

This matter has been before the Board of Land and Natural Resources a number of times
in recent years, and the history of the prior Board actions is recapitulated in Exhibit 1
attached hereto. In short, Land Division staff has been working on a development
agreement and potential lease of 110 acres of industrial zoned land referenced above.

The most recent Board action on November 8, 2013, Item D-13, approved the assignment
of the development agreement to Investricity Ltd. (“Investricity”) and the modification of
the terms and conditions of the agreement. Subsequently, staff worked with the
Department of the Attorney General and representatives of Investricity and to draft an
Amendment and Restatement of Development Agreement. During that process,
Investricity requested several significant changes to the agreement that require staff to
bring the matter back to the Board for review and approval.

DISCUSSION:

A copy of the draft Amended and Restated Development Agreement (“ARDA”) is
attached hereto as Exhibit 2. The draft incorporates changes requested by
Investricity/PSP, as follows:

First, Investricity and its partner, LJ Capital, have formed a wholly-owned entity, ILJ
Oahu Limited, a British Virgin Islands company (“ILJ”). ILJ is the manager of PSP I,
LLC (“PSP”), a Hawaii limited liability company. PSP is a manager-managed limited
liability company who will be the developer under the development agreement. See page

D-11
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2 of the ARDA.

Second, Investricity had proposed to develop a 30 MegaWatt solar park on the property,
but PSP is scaling the project down to a 20 MegaWatt peak solar park. See page 5,
section 1.f of the ARDA. Staff has no objection to this request as there is no reduction to
the rent payable for the premises.

Third, Investricity sought a 25-year lease of the premises, but PSP is now seeking the
maximum lease period allowed by law — 65 years. See page 9, section 1.n of the ARDA.
Staff has no objection to this request as the rent payable under the lease will be re-opened
at the 26™ and 46™ years of the lease to ensure that the State receives market rents for the
land.

Fourth, PSP requested the addition of language in the ARDA allowing it to terminate the
development agreement if the market rent for the land is appraised at more than $30,000
per acre. See page 10, section 1.0.iv of the ARDA. Staff understands that PSP has a
business plan for the project, and that its business plan may not succeed with rents higher
than $30,000 per acre. Accordingly, staff has no objection to the requested termination
provision.

Fifth, regarding the curing of existing monetary delinquencies, the prior Board approval
required the delinquencies be paid in four equal installments of $132,031.34 upon four
different triggering events. PSP has requested that the first installment be paid within 30
days of the effective date of the ARDA instead of upon the effective date. The second
installment would be paid upon the execution of a binding Power Purchase Agreement
(“PPA”) with Hawaii Electric Company (“HECO™), and that the last two installments
would be paid as a lump sum within 30 days after financial close and execution of the
lease for the premises. See page 4, section 1.b of the ARDA.

Sixth, PSP requested that the modified development agreement fees of $55,318 be
payable within 30 days after the execution of a binding PPA with HECO (instead of upon
execution), and within 30 days of financial close and execution of the lease (instead of
upon financial close and execution). See pages 4-5, section 1.c of the ARDA.

Seventh, PSP seeks language in the ARDA clarifying that PSP has no liability for
monetary delinquencies or modified development fees in the event it elects to terminate
the ARDA. See page 10, section 1.0 of the ARDA.

Eighth, PSP requested extensions of various benchmarks and deadlines in the ARDA,
including the expiration date from September 1, 2014 to December 31, 2016 (section 1.a),
publication of date of the draft environmental assessment in The Environmental Notice
from May 8, 2014 to August 1, 2014 (section 1.i), and Special Management Area
approvals (section 1.k). Staff believes the requested time extensions are reasonable under
the circumstances.
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RECOMMENDATION: That the Board of Land and Natural Resources:

A. Amend its prior action of November 8, 2013, under agenda item D-13, approving
the modification and assignment of the Development Agreement for the former
Ewa Feedlot Site at Campbell Industrial Park, pursuant to the terms and
conditions cited above, which by this reference are incorporated herein, and
further subject to:

1. All other terms and conditions described in that Board actions of March 8,
2013, under agenda item D-8, and November 8, 2013, under agenda item
D-13, which by this reference are incorporated herein unless otherwise
specifically amended above; and

2. Such other terms or conditions as may be prescribed by the Chairperson to
best serve the interest of the State.

B. Approve the form of the Amended and Restated Development Agreement
attached hereto as Exhibit 2, subject to the terms and conditions cited above,
which by this reference are incorporated herein, and further subject to:

1. Review and approval by the Department of the Attorney General; and

2. Such other terms or conditions as may be prescribed by the Chairperson to
best serve the interest of the State.

Respectfully Submitt
' W
K{vin E. Moore (4 /
Assistant Administrat
APPROVED FOR SUBMITTAL:

Dzl

&Villiam J. Aila, Jf., Chairperson

/L



STATE OF HAWAIL
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

November 8, 2013

Board of Land and Natural Resources
State of Hawaii PSF No. 050D-266

Honolulu, Hawaii Oahu

Request to amend prior Board action of March 8, 2013, ltem D-8, approval of the
modification and assignment of the Development for the former Ewa Feedlot site al
Campbell Industrial Park, Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-031:001.
The purpose of the amendment is to modify (1) the Assignee previously approved by BLNR;
(2) the area proposed for development; (3) the proposed development plan; and (4) certain
milestones, benchmark deadlines and other terms and conditions previously approved by the
Board

BACKGROUND:

On November 8, 2009, DLNR issued a Request for Qualifications/Request for Proposals
("RFQ/RFP") to select a developer for 110-acres of industrial zoned land referenced above
(the “Subject Property”).! As a result of the RFQ/RFP process, the State of Hawaii, by its
Chairperson of the Board of Land and Natural Resources ("Chairperson") entered in to a
Development Agreement with West Wind Works, LLC ("3W"), made effective November
24,2010 and terminating on December 31, 2013 or sooner (the “Development Agreement”).?

At its meeting of March 8, 2013, under agenda item D-8, BLNR approved the modification
and assignment of the Development Agreement under the terms as proposed by [EP-ORP,
LLC, subject however to IEP-ORP, LLC further agreeing to:

® Relocate the project site to an approximate [5-acre area, identified therein, to
preserve access and future development potential of the remaining parcel;

® Provide a bond to provide security that all proposed installments to cure existing
monetary delinquency and all proposed future development agreement fees are paid
to DLNR as proposed by IEP-ORP, LLC;

' At its meeting of August 25, 2006, under agenda item D-12, the Board of Land and Natural Resources
authorized the issuance of an RFQ/RFP to select a developer for the Subject Property.

? Atits meeting of August 14, 2009, under agenda item H-5, BLNR, in part, amended the RFQ/RFP process
and delegated authority to the Chairperson to select a developer for the Subject Property, negotiate the terms of
any development agreement or lease, and to execute any documents that are necessary or approprate to
effectuate the intent of the disposition, subject to the provisions of Chapter 171, HRS and Department of the

Attomey General's approval. APPROVED BY THE BOARD OF
LAND AND NATURAL RESOURCES D-13
AT ITS MEETING HELD ON

—November §, 201> 390 EXHIBIT 1
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e Prepare a draft Environmental Assessment (“EA”) and have it published in the Office
of Environment Quality Control’s (“OEQC”) Environmental Notice by August 1,
2013;

* Subdivide the agreed upon project site at its own cost and submit a subdivision
application to the City and County of Honolulu no later than January 31, 2014; and

® Surrender any and all rights to the Subject Property’s remaining +95 acres not
required for IEP-ORP, LLC’s modified development plan.

BLNR’s approval also provided that if IEP-ORP, LLC missed the August |, 2013 or January
31,2014 deadlines cited above, IEP-ORP, LLC would lose any and all exclusive rights to the
*15-acre project site; and DLNR/BLNR would not be obligated to issue a lease to IEP-ORP,
LLC even if all other terms and conditions approved by BLNR were satisfied.

A copy of BLNR’s action of March 8, 2013, under agenda item D-8, is attached as Exhibit I.
The history of 3W’s performance under the Development Agreement and subsequent
proposals to assign and modify the Development Agreement is attached as exhibits thereto.

UPDATE:

Following BLNR'’s action on March 8, 2013, IEP-ORP, LLC has proposed additional
changes to Development Agreement amendments approved by BLNR. A copy of letter from
IEP-ORP, LLC’s legal counsel dated August 7, 2013 (hereinafter the “August Proposal”)
requesting such additional changes is attached as Exhibit II-A. Generally, the August
Proposal indicated that I[EP-ORP, LLC never agreed to bond all monetary payments; and
provided (1) date-certain deadlines for all milestones, (2) requested new benchmarks
deadlines for a draft EA and subdivision application, and (3) provided an alternative to the
bonding requirement previously approved by BLNR. The above three components of the
August Proposal are summarized in the table attached as Exhibit II-B, together with
corresponding terms from the Development Agreement and amended terms as previously
approved by BLNR.

On October 18, 2013, however, Land Division was informed that IEP was no longer
interested in participating in the assignment of a modified Development Agreement. In lieu
of IEP, 3W introduced Investricity Ltd. (“Investricity”) as a potential developer for the Ewa
Feedlot, and requested a modified Development Agreement be assigned to Investricity.

Investricity indicated they were comfortable with the terms of the August Proposal, including
the bonding requirement as approved by BLNR. However, Investricity indicated they would:

® Require the entire 110-acre Feedlot site, as compared to the approximate 17 acre
portion that [EP-ORP, LLC previously requested;

* Develop a 30-megawatt solar park in lieu of the up to two MW Biomass plants that
IEP-ORP previously proposed; and



Amend prior BLNR action Page 3 PSF 050D-266
Ewa Fecedlot November 8, 2013

TMK (1) 9-1-031:001

¢ Require postponement of the draft EA deadline by at least five to six months.
However, Investricty does not expect the integrity of the final project installation to
be impacted by the draft EA timing.

Moreover, Investricity has indicated that an annual ground rent based on $30,000 per acre for
the entire | }0-acre site, subject (o adjustments as the result an independent appraisal, over
the term of the lease would be acceptable.

Information on Investricity and their proposed project for the Ewa Feedlot is attached as
Exhibit 1.

Based on the foregoing, and subject to BLNR approval to amend its prior action as described
herein, should Investricity satisfy all the terms of an amended Development Agreement, Land
Division recommends the term of the proposed lease be limited to 25 years with any request
for future extensions subject to future negotiations, and at the discretionary approval by
BLNR in the future.

RECOMMENDATION: That the Board of Land and Natural Resources amend its action on March
8, 2013, under agenda item D-8, approving the modification and assignment of the Development
Agreement for the former Ewa Feedlot Site at Campbell Industrial Park, pursuant to the terms and
conditions cited above, which by this reference is incorporated herein, and further subject to:

l. All other terms and conditions described in that Board action of March 8, 2013,
under agenda item D-8, which by this reference is incorporated herein unless
otherwise specifically amended above; and

2. Such other terms or conditions as may be prescribed by the Chairperson to best serve
the interest of the State.

Respectfully S

Re&Sell Y. Tsuiji

Administrator

APPROVED FOR SUBMITTAL.:

- g
iam J. Aila, JT., Chairperson




EXHIBIT |

BLNR Action dated March 8, 2013, agenda item D-8



STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Divigion
Honolulu, Hawaii 96813

March 8, 2013

Board of Land and Natural Resources

State of Hawaii PSF No. 050D-266
Honolulu, Hawaii Qahu

THIRD RESUBMITTAL: DEVELOPMENT AGREEMENT BETWEEN STATE OF HAWAII
AND WBST WIND WORKS, LLC FOR THE FORMER EWA FEEDLOT SITE AT CAMPBELL
INDUSTRIAL PARK, HONOULIULI, EWA, OAHU, HAWAII, TAX MAP KEY: (1) 9-
1-031:001:

(1) status of outstanding delinquencies and rejection of
proposed amendments to the Development Agreement between
the State of Hawaii and West Wind Works, LLC, for the
former Ewa Feedlot sgite at Campbell Industrial Park,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001

(2) (a) Termination of the Development Agreement between
the State of Hawaii and West Wind Works, LLC, for the
former Ewa Feedlot site at Campbell Industrial Parxk,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001; or

(b) Approval of the modification and assignment of the
Development Agreement for a portion of the former Ewa
Peedlot site at Campbell Industrial Park, Honouliuli,
Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-031:Portion 001

BACKGROUND :

At its meeting of January 25, 2013, under agenda item D-13, a copy
of which is attached as Exhibit AA, Land Division recommended BINR
reject the requested amendments to the Development Agreement between
the State of Hawaii and West Wind Works, LLC (“3W”) for the former
Ewa Feedlot site, identified therein. In sum, Land Division
expressed the following concerns with the requested amendments:

* Existing monetary delinquencies would not be cured in a timely
manner, if at all;

¢ The requested site would adversely impact the remaining 393
acre site;

¢ No timely payments of future development agreement fees; and

* The vequested lease term, spnciiicmx ms& A%té for
O ?
renewal. i legally probibited. |\ N NATURAL RESOURCES
AT ITS MEETING HELD ON D__s

—Mardh 8, 2013 O,
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Land Division also noted that the requested amendment’s proposed
project schedule did not identify the preparation of any
environmental studies, subdivision application/approvals, or any
other governmental permits or approvals that may be required.

Based on staff concerns, Land Division recommended BLNR reject the
requested amendments to the Development Agreement and either:

(a) Terminate the Development Agreement; or

(b) Approve modifying the requested amendments to provide at the
very least:

l. The relocation the Project site to one of two areas
identified by Land Division;

2. IEP-ORP, LLC agree to bond all proposed payments to cure
existing wmonetary delinquencies and for future
Development Agreement fees, as was otherwise proposed;

3. IOEP, ORP, LLC prepare a draft environmental assessment
(“EA”) and have it published in the Office of
Environmental Quality Control's Environmental Notice by
August 1, 2013; and

4. Subject to DLNR approval of the final location and
configuration of the project site, IEP-ORP, LLC agree to
subdivide the project site at its own cost and submit a
subdivision application to the City and County of
Honolulu no later than January 31, 2014.

However, at IEP-ORP, LLC's request BLNR deferred this matter for a
period of no more than 60 days so IEP-ORP, LLC could provide Land
Division a list of concerns regarding two additional milestones and
provide BLNR a modified Development Agreement for review.

STATUS REPORT: .

At IEP-ORP, LLC’s request, on February 7, 2013 staff accompanied
three IEP-ORP, LLC representatives (Keith Avery, Dexter s. Sato, and
Paul Shinkawa) to the subject site.*® The only area I1EP-ORP, LLC
requested to inspect was the area highlighted in red on Exhibit BB,
attached (the “Project Site*). Following the inspection, IEP-ORP,
LLC representatives indicated that the Project Site would be an
acceptable alternative and their legal counsel would be contacting
Land Division.

On February 20, 2013, Staff informed IEP-ORP, LLC and its legal
counsel by email of Land Division’s plans to resubmit this item to
the BLNR at today’'s meeting. However, as of the date of the

! Keith Avery, Dexter 8. Sato, and Paul Shinkawa are all members (or principles
of members) in Oahu Renewable Bnergy Park, LLC (“ORP"). As previously mentioned,
ORP was involved in 3W’'s original proposal, the negotiations of the existing
Development Agreement, and other previous activities under the Development
Agreement, including prior site inspections.
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drafting of this submittal, Land Divigion has not been contacted by
IEP ORP, LLC or its legal counsel to discuss any concerns IEP ORP,
LLC may have. Moreover, Land Division has not been provided any
drafts of proposed modifications to the Development Agreement.

REMARKS:

A relocation of IEP-ORP, LLC's proposed biomass plant to the Project
Bite, as generally shown highlighted in red on Exhibit BB, is not
expected to adversely impact future development of the remaining
subject property. Accordingly, staff would not object to the
relocation of the biomass Plant to the Project Site, provided:

1. The final configuration of the Project site, including any
interior roads, shall be subject to DLNR approval and legally
subdivided by IEP ORP, LLC at IEP-ORP, LLC’'s expense; and

2. DLNR/BLNR is allowed to accept unsolicited or solicited
proposals for the remaining lands.

Notwithstanding the above, under the proposed amendments DLNR would
only be assured to receive 25% of the $528,125.35 (or about
$132,031) in existing monetary delinquencies that IEP-ORP, LLC
proposes to cure. All other payments to cure existing monetary
delinquencies (totaling over $396,000) and all future development
agreement fees would remain dependent on IEP-ORP, LILC successfully
obtaining other discretionary approvals, two of which are not
expected to occur until 2015, including BLNR's issuance of a lease
to IEP-ORP, LLC for the Project Site.?

RECOMMENDATION: That the Board reject the proposed amendments of the
Development Agreement as previously submitted by West Wind Works, LLC,
and International Electric Power, LLC, and either:

(a) Terminate the Development Agreement between the State of
Hawaii and West Wind Works, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Key: (1) 9-1-031:001, under the terms and
conditions recommended on May 25, 2012, under agenda item D-
16, which by this reference are incorporated herein; or

(b) Approve the modification and assignment of the Development
Agreement for the Project Site under the terms and conditions
cited above, which by this reference is incorporated herein,
and further subject to:

i. The terms and conditions as recommended on January 25,
2013, under agenda item D-13, which by this reference is
incorporated herein; and

? as previously objected to, IEP-ORP, LLC's Proposed lease terms include an
option to remew, which is prohibited by Section 171-36, Hawaii Revised Statutes
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ii. Such other terms or conditions as may be prescribed by the
Chairperson to best serve the interest of the State.

Respectfully Submitted,

@%

Gavin Chun
Project Development Specialist

APPROVED FOR SUBMITTAL:

it o o 8

William J. Aila, Jr., Chairperson

4

The Board approved the modification and assigmment of the
development agreement under recommendation b of the submittal
(and did not approve alternative recommendation a).



EXHIBIT 2A
Deferred BLNR action
dated

January 25, 2013, agenda item D-13



S1TATE OF HAWAIL
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

January 25, 2013

Board of Land and Natural Resources

State of Hawaii PSF No. 050D 266

Honolulu, Hawaii Oahu
SECOND RESUBMITTAL: DEVELOPMENT AGREEMENT BETNEEN STATE OF HAWAII
AND WEST WIND WORKS, LLC FOR THE FORMER EWA FEEDLOT SITE AT CAMPBELL
INDUSTRIAL PARK, HONOULIULI, EWA, OAHU, HAWAII, TAX MAP KEY: (1) 9-
1-031:001:

(1) Status of Outstanding Delinguencies and Termination of
the Development Agreement Between the State of Hawaii
and West Wind Works, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Key: (1) 9 1 031:001

(2) (a) Termination of the Development Agreement between
the State of Hawaii and West Wind Works, LLC, for the
former Ewa Feedlot site at Campbell Industrial Park,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9 1
031:001; or

(b) Approval of a modified Development Agreement for a
portion of the former Ewa Feedlot site at Campbell
Industrial Park, Honouliuli, Ewa, Oahu, Hawaii, Tax Map
Key: (1) 9-1-031:Portion 001

BACKGROUND :

Wind Works, LLC (“3W”) and the State of Hawaii ("State”), which set
forth the terms and conditions under which BLNR would issue a
directly-negotiated lease to 3W (the “Development Agreement”).

In response, 3W introduced International Electric Power, LLC (IEP),
a privately-held company with purported experience in developing
large renewable energy projects. Together, 3W and IEP requested

Based on the foregoing, BLNR approved 3W’s request to defer
termination of the Development Agreement for a period of 60 days.
Defenwad
-AFPREVER BY THE BOARD OF
LAND AND NATURAL RESOURCES
AT ITS MEETING HELD ON [)__123

\lanual_-g 2S5, 201> o
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BILNR’s deferral was to provide 3W and 1KEP an oppoitunily Lo woik
with stLaff on possible solutions, including but nolL limjLled to
curing of exislLing defaults, amendments 1o Lhe Development
Agicement, and the subsequent assignmont of a modified Development
Agreement as requested. A copy of BLNR’s action is alLtached as

Exhibit A.

Following BLNR’s deferral of the May Submittal, IRP initLlated
discussions with Land Division and subsequenLly submitled proposal
Lo DLNR on July 25, 2012 (the *Initial Proposal”), a copy of which
iy attached as Exhibit B.

On August 6, 2012, Land Division met with IEP ORP to discuss the
Initial Proposal. Based on those discussions, IEP ORP agreed to
provide DLNR with another prxoposal.

Considering the amount of time that lapsed and BLNR's 60 day
deferral, BLNR was provided a status report at its meeting on August
10, 2012, and under agenda item D-10, approved deferring this matter
or an additional 60 days to allow Land Division and its assigned
counsel sufficient time to thoroughly review and analyze a submitted
proposal.

STATUS REPORT:

Since BLNR’s deferral of this agenda item on August 10, 2012, Land
Division has received and reviewed several proposals, which are
identified below along with brief comments. For comparison
purposes, the general terms of the Development Agreement and 3W's
original proposal, together with the general terms of the subsequent
pProposals are summarized on the table attached as Exhibit C.

® Proposal dated September 27, 2012, submitted by 3W (the
"September Proposal”).! Attached hereto as Exhibit D-1.

Whereas the September Proposal was inconsistent with
discussions between IEP-ORP and Land Division, Land Division
expressed its dissatisfaction with the September Proposal to
aw.

® Proposal dated October 1, 2012, hereinafter the “October
Proposal”, submitted by 3W and IEP, a copy of which is
attached as Exhibit D-2.

Based on a review of the October Proposal, Land Division
submitted questions to 3W and requested additional information
for further clarification of the October Proposal.

1 PBoth IEP and 3w Separately informed Land Division that IBP had submitted a
revised proposal to 3W for review. However, 3w apparently was not satisfied with
IBP's proposal, and 3W forwarded its own pProposal to Land Division in lieu of
IEP’'s proposal.
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® Answers to DINR Ques! iong, dated Novombe: 8, 2012, submilied
by 3W in conjunction wiLh 1Kp (Lhe “Novembe. Proposal”). A
copy of Lhe Novembe: Pioposal is atiLached a8 Exhibit D 3.

In  sum, Lhe November Proposal pioposes tLhe modified
Development Agrcement be assigned to an enLity owned and
managed by a subsidiary ol [EP, wiLh addiLional ownership
interests held by ORP, and Abacus Financial Group (“Abacus”),
hereinafter “IRP ORP, LLC*; installment paymenLs Lo cu e
monectary delinguencies with payments being due upon certain
events; a proposed 17 acre sile localed along Olai Street;
prorated Development Agreement fees payable upon the execution
of a Power Purchase Agreement and the closing of project
linancing; and proposed lease Lerms.

REMARKS :

Qualifications for 1EP and iLs principals were previously submitted.
Based on the information provided therein, IEP itself appears to
possess experience in the development, management and operations of
renewable energy facilities. Members of ORP include individuals or
entities that have been involved in 3W's original proposal, prior
negotiations, and all previous activities under the current
Development Agreement. No qualifications for Abacus were provided.?
However, only individuals or entities holding a 10% ownership
interest were required to be identified under the Request for
Qualifications/Request for Proposals dated November 8, 2009 (the
“RFQ/RFP") . Consequently, qualifications for Abacus, which
purportedly will have a 5% ownership interest, are not required
under the RFQ/RFP provisions.

The November Proposal, however, is not acceptable to Land Division
for the following reasons:

®* Existing monetary delinquencies will not be cured in a timely
manner. The November Proposal pProposes to cure monetary
delinquencies totaling $528,125.35, paid in four equal
installments if and when certain events occur. Moreover, two
of the proposed events are not expected to occur until 2015,
if at all;

° The proposed site would adversely impact the remaining 493
acre site. As shown in the November Proposal, the location of
the proposed 17-acre site takes up about half of the subject
Property’s Olai Street frontage located closest to the
Kalaeloa Boulevard intersection. Consequently access and

? The HNovember Proposal indicates *Abacus Financial Group” is primarily a
financial investor that will have a limited role in project development. A
cursory search for “Abacus Financial Group” resulted in a listing of multiple
entities nation-wide.
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future development poLential to the remaining +93 acies would
be adverscly impacted;

¢ No timely payments of future development agreement fees. The
November Proposal indicates the payment of future development
would occur if IJEP ORP, LLC executes a Power Purchase
Agreement with HECO and upon the closing of project financing.
Both of Lhecse events are not expected Lo occur untLil 2015, if
al all, and juslL prior to the pProposed execution of a lease;
and

¢ The proposed lease term is legally prohibited. The November
Proposal proposes a lease term of up to 65 years, with an
option to renew. Pursuant to Section 171 36, Hawaii Revised
Statutes, options for the renewal of lease terms are
prohibited.

Moreover, although the November Proposal indicates the
proposed annual rent is subjecL to adjustment based on an
independent appraisal, staff believes the proposed annual rent
of $30,000 per acre for the initial fixed rent period is low
for industrial land.®

Moreover, Land Division notes the November Proposal'’s project
schedule does not identify the preparation of any environmental
studies necessary for compliance with Chapter 343, Hawaii Revised
Statutes, the subdivision of proposed project site from the subject
$110 acre site, or any other governmental permits or approvals that
may be required.

Notwithstanding the above, should BLNR consider approving a modified
Development Agreement (whether as proposed by IEP or 3W, or simply
as the BINR deems in the best interest of the State), Land Division
recommends BLNR require at the very least:

®* Relocation of the project gite to preserve access and future
development potential of the remaining site. Land Division
recommends BLNR require the project site to be located
generally in the area as originally proposed by 3W for biomass
processing facilities under the currently existing Development
Agreement, and previously approved by DLNR,* together with a
driveway or interior road, subject to DLNR approval.

Land Division notes that the November Proposal does not
indicate that the flight clearance easements would prohibit
the development of improvements other than the smokestack, or
that the smokestack could not be situated on the original site

3 Based on a 8% rate of return, the proposed annual rent of $30,000 per acre
reflects a fee simple value of $37S,000 per acre, or $8.60 per square foot.

Y The biomass facility originally proposed by 3w and approved by DLNR totaled 10
acres of land located at the western end of the former Ewa Peedlot, referred to
as “Green Waste”, and as shown on Exhibit 3a. in the November Proposal.
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in areas outside of the flight easement . l'wy Lheimore, iL ig
noL appaient tLhat Lhe disLance from Olai Streetl, o1 the
proximity to Lhe sholeline, prohibits the development of the
pioposed biomass processing (acilities alL Lhe original
location previously approved.

As an alternative Lo locating Lhe pLoject silLe generally as
oLiginally proposed/approved, Land Division would also
congider a location along the eastern cnd ot Olai Street.

The two projecL sites (i.e., Land Division'‘s Tecommended site
and the alternate gite along the eastein end of Olai Street),
are generally shown on Exhibit E, attached.

The final location and configuration of the Project site,
including any interior roads, shall be subject to DLNR
approval and legally subdivided by IEP ORP, LLC at IEP ORP,
LLC's expense. Land Division further recommends that IEP-ORP,
LLC be allowed to give up the remaining 193 acres not included
in the revised project site, allowing DLNR/BLNR to accept
unsolicited or solicited pProposals for the remaining lands.

* Bonding of monetary bPayments. Land Division recommends BLNR
allow IEP-ORP, LLC to cure existing monetary delinquencies as
proposed and pay future development agreement fees based on
the t15-acre project site ag discussed above. However, Land
Division recommends BLNR require IEP-ORP, LLC to provide a

© Monetary delinggencx of 3523:125-351 paid in four equal
installments, within 30 days of:

1. The assignment of the Development Agreement to IEP-
ORP, LLC;

2. IEP-ORP, LLC becoming short listed on HECO's RFP;

3. Signing of Power Purchase Agreement; and

4. Financial close and execution of lease agreement.

© Future develogment agreement fees of $53,318 annually,
accruing Quarterly and paid upon:

1. Execution of a PPA with HECO; and
2. Closing of project financing.

Land Division also recommends the following two benchmarks be
established to allow Land Division to monitor progress of the

proposed project;

¢ IEP-ORP, LLC's preparaticm of a draft environmental assessment
("BA”) and publication of the draft BA in the Office of
Environment Quality Control’s Environmental Notice by August
1, 2013; and
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® IEP ORP, LIC to submit a subdivision applicat ion to | he City
and County of lionolulu no latei Lhan January 31, 2014.

In lieu o) assessing monclLaiy penallies o missing any futuie
benchmark decadlines, land Division recommends that DLNR/BLNR be
dllowed Lo congider alternative developmenL proposals loi Lthe land
from othri potential developers.®

RECOMMENDAT ION - ThaL Lhe Board reject Lhe Lerms of Lhe proposed
DevelopmenL Agreement amendments submitted by West Wind Works, LLC, and
InLernalional Electiic Power, LLC, dated November 8, 2012, which isg
attached as Exhibit D 3, and either:

a. Terminate the Development Agreement between the State of
Hawaii and West Wind Worke, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Key: (1) 9 1 031:001, under the terms and
conditions recommended on May 25, 2012, under agenda item D
16, attached hereto as Exhibit A, which by this reference are
incorporated herein; OR

b. Approve the modification and asgignment of the Development
Agreement under the terms and conditions cited above, which by
this reference are incorporated herein, and subject to any
other terms or conditions as may be prescribed by the
Chairperson to best serve the interest of the State.

Respectfully Submitted,

e

Gavin Chun
Project Development Specialist

APPROVED FOR SUBMITTAL:
Land Board Meeting: January 25,2013
D-13

WL Deferred for no more than sixty(60)
William°U. Afla, Jr., Chairperson days. See full text of minutes for
discussion.

® Should IEP-ORP, LLC fail to meet any of the future benchmark deadlines, IEP-
ORP, LLC could continue seeking all necessary approvals at their own risk without
accruing additional Development Agreement fees. However, DLNR/BLNR would no
longer be obligated to issue a lease to IEP-ORP, LIC as to the current proposed
to reserve 117 acres, even if they satisfied all other terms and conditions get
forth in the modified Development Agreement; and, as proposed for the remaining
#93 acres., DINR/BLNR would also be allowed to accept ungolicited or solicit
proposals from other private emtities as to the t17-acre site as well; or enter
into an exclusive agreement or leagse for the land covered by the modified
Development Agreement. At the end of the day, if IEP ORP, LLC is successful in
obtaining all of its benchmark deadlines and entitlements, and no other takers
come forward for the 97 acre site or the 113 acre gite, then the BLNR may
consider at that time issuing a lease to IERP ORP, LLC, again.
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DEFERRED

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

May 25, 2012

Board of Land and Natural Resources
State of Hawaii PSF No. 050D 266

Honolulu, Hawaii oahy

‘(1) Status of Outstanding Delinquencies and Termination
of the Development Agreement Between the State of Hawaii
and West Wind Works, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Rey: (1) 9-1-031:001

(2) Termination of the Development Agreement between the
State of Hawaii and West Wind Works, LIC, for the former
Ewa Feedlot site at Campbell Industrial Park,
Honouliuli, Bwa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001

APPLICANT:
Department of Land and Natural Resources (“DLNR")

Approximately 110.106 acres of government lands at Honouliuli, Ewa,
Oahu, Hawaii, identified by Tax Map Rey: (1) 9-1-31:01, as shown on
the attached tax map labeled Bxhibit I ("Subject Property®).

On November 8, 2009, DLNR issued a Request for Qualifications/
Request for Proposals ("RFQ/RFP®) to select a developer for the
Subject Property.’ As a result of the RPQ/RFP process, the State of
Hawaii, by its Chairperson of the Board of rand and RNatural
Resources ("Chairperson”) entered im to a Development Agreement with
West Wind Works, LLC ("3W°), made effective November 24, 201§€." A
copy of the Development Agreement ig attached as Exhibiv IT.

Generally, the Development Agreement allows 3W to conduct due
diligence and perform predevelopment activities necessary for the
successful development of a proposed renewable energy park on the

' At its meeting of August 25, 2006, under agenda item D-12, the Board of Land
and Batural Resources authorized the issuance of an RPQ/RPP to select a developer
for the Subject Property.

* At it meeting of August 14, 2009, under agenda item H-5, BLNR, in part,
a developer for the Subject Property, negotiate the terms of any development
agresment or lease, and to execute any documents that are necessary or

appropriate to effectuate the intent of the disposition, subject to the
Provisions of Chapter 171, HRS and Department of the Attorney General‘s approval.

LAND AND NATURAL RESOURCES 99+ D-16
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SubjecL ProperlLy as proposcd by 3W. The Development Agreement also
sets forlh terms and condiLions that 3W must satisfy in order for jL
to be Issued a ground lease for the Subject Property.

In parl the Development Agreoment requires 3w to pay DLNR a
Development Agreement Fee of $34%, 000 per year, payable in quarte: ly
installments, and to:

1. Prepare a draft environmental assessment ("EA") for Jw's
proposed renewable ene) 9y park, and have the Drafi EA
published in Lhe StLate of Hawaii Office of Environmental
Quality Control's {*OEQC") ‘he Environmental Notice by October
31, 2011. Thercafter, follow the EA Process, prepare a [inal
EA, and obtain a Finding of No Significant Impact by AuguslL
31, 2012;

2. Obtain a non-utility generator determination or approval f[rom
Hawaii Electric Company by June 30, 2011;

3. Have an application for a Special Management Area Permit
("SMP*) accepted by tho City and County of Honolulu {*City")
by December 31, 2011, and obtain City Council approval of the
SMP by December 31, 2012;

4. Obtain approval from the United sStates of America and the
State Department of Transportation {if applicable) that allows
3W to develop and operate its' proposed renewable energy park;

5. Have an application for a Conditional Use Permit (ecup")
accepted by the City by January 5, 2012;

6. Obtain fully executed Power Purchase Agreements (“PPA") for a
5MW of wind-to-hydrogen component, a 5MW biomass-to-energy
component, a 5MW tracking solar farm component, and a +5MW
expansion solar Farm(s); and

7. By January 31, 2013, obtain State of Hawali Public ULilities
Commission approval of all PPAs cited above.

The Development Agreement also describes the terms and conditions
for any deadline extension, Development Agreement modifications, and
both party's rights to terminate the Development Agreement. The
State's right to terminate includes, but is not limited to the 3w's
failure to obtain permils, approvals and PPAs by the specified
deadlines, and 3W's failure to make full payments of any
installment.

DLNR has issued three ROD's to 3W for monetary and non-monetary
defaults under the Development Agreement. The three NOD's along
with 3W's responses are briefly summarized below.

1. On March 2, 2011, 3W was issued an NOD for an outstanding
balance due of $142,500.00, which was due on February 24,
2011. The amount due represented the second quarterly
installment of Development Agreement Fees.
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In response, 3W submilted the $142.500.00 payment on March 28,
2011.

2. On October 13, 2011, 3W was issued an NOD for failure Lo kecp
Development Agrecoment fee payments current and fallure to
comply with Section 9.b.1) of Lhe Development Agrcement.’ The
amount. owed by 3IW was $96,300.35, being attributed to Lhe
fourlh quarterly installment of Development Agreement Fees and
other accrued fees and assessments, including a bank assessed
servjce charge for a returned check.

Although 3W failed Lo curc the cited defaulls, 3w submitted a
letter to Land Division dated November 30, 2011 (Eshibit
III.s), requesting a meeting to discuss “adequate remedies®.*

3. On March 2, 2012, DLNR issued 3W an NOD for failure Lo keep
Development Agreement fee payments currenlL and failure Lo
comply with Section 9.b.1), 2) and 3) of the Development
Agreement. The amount owed by 3W at the time was $268,975.3s,
resulting from failure to make fourth, fifth and sixth
quarterly installments of the Development Agreement Fee and
other accrued fees and assessments, but not including a $25
service charge resulting for a returned check.

Pursuant to the NOD and consistent wilh the terms of the
Development Agreement, 3W was given until April 9, 2012 to
cure all monetary defaults and until May 8, 2012 to cure all
non-monetary defaults.

iIn lieu of curing the cited defaults, 3W submitted a letter to
DLNR dated April B, 2012, requesting additional time to cure
all monetary defaults. A copy of 3W's letter dated April 8,
2012 is attached as Exhibit Iv.

Despite the issuance of NODs cited above, 3w remains delinquent in
its payments of Development Agreement Fees and satisfying non-
monetary benchmark deadlines. The current statuses of 3W's monmetary
and non-monetary obligations are summarized below.

1. Developmant Agreement Fses {Monetaxy) . 3w has paid DLNR
$260,360.25 in Development Agreement Fees, accrued late fees,
and interest penalties. The last Development Agreement Fee
installment 3W paid was credited to the third Quarterly

3W previously submitted a written request to extend the deadline for obtaining
a NUG determination to October 31, 2011 and to amend the Davelopment Agreement,
3W also submitted a check to DLNR (dated September 19, 2011) in the amount of
$96,275.35. DLNR was notified by memorandum dated October 10, 2011, that the
chack was returned due to insufficient funds. Consequently, approval of 3W's
requested extension and amendment was held in abeyance and the NOD dated October
13, 2011 was issued.

In response DLNR submitted a letter to 3W dated December 21, 2011, in which
DINR agreed to meet 3W provided 3w first submit written explanations of its
inability to comply with the terms of the Development Agreement, proposed
remedies and timelines, and evidemce of 3W‘s ability to pay past due amounts and
future development fees. A copy of DINR's letter dated December 21, 2011, is
attached as Esfibit IXX.b.
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instaliment due May 24, 2011. As of Lhe May 25, 2012, Lhe daLe
of Lhis Land Board meeling, 3w is $374,375.35 in arrears.®

2. Land Use Entitlements, Regulatory/Utilities Approvals, and
Power Purchase Agreements ({Non-Monetarxy). “hus far, 3w has
failed to moclL Lhe following non-monetary benchmark deadlines
sel forth in Lhe Development Agreement :

A. Prepare a drafL EA for 3w's pProposed renewable energy
park and have Lhe Draflt Ea published in OBEQC's The
Environmental Notice by October 31, 2013;

B. Obtain a NUG determination or approval from MHawaij
Electric Company by June 30, 2011;
C. Have a SMP application accepted by the City by December

31, 2011; and

D. Have a CUP application accepted by the City by January
5, 2012.

HEMARKS:

In a letiLer dated January 4, 2012, attached as Exhibit v.a, 3w
proposed to pay on or before March 9, 2012, all past due payments
and all remaining paymeniLs to DLNR expected through November 23,
2013, and requested converting the Development Agreement into a
"Conditional Lease". In response, DLNR requested 3W to provide
specific information necessary for DLNR to properly evaluate 3w's
alternate proposal.’ As indicated in DLNR's letter to 3W dated
March 2, 2012, attached as Ewhibit V.c, DLNR reminded 3w that *{als
previously explained to you in our meeting and then again in
writing, the Development Agreement that was entered into is probably
the most the Land Board can legally approve at thig point,
especially because the Chapter 343 requirements have not yet been
satisfied.®

Although as of yet no written response from 3W has been received by
DLNR, DLNR has receivad a letter Erom International Electric Power
("1IEP®) dated April 23, 2012.° Therein, IEP ensures 3W will cure
all monetary defaunlts, proposing two installments totaling
$368,287.85 be made to DLNR on May 2, 2012 and May 30, 2012.
Thereafter, 1EP requested to meet with DINR to discuss how 3W's
proposed renewable energy project might move forward. a copy of
IEP's April 23, 2012 letter to DLNR is attached as Bxhibit vI.

' The amount owed as of May 25, 2012 is applicable through May 31, 2012, after
wvhich, pursuant to the Development Agreement, additional late fees and/or
interest will be applied. The amount owed is allocated as follows: $345,025.35
in Development Fees; $18,975.00 in interest; $10,000 in Extension Fees; $350.00
in Monthly Late Fees; and $25.00 service charge for a returned check due to
insufficient funds.

‘ Letters from DINR to 3w (dated February 3, 2012 and March 2, 2012) both
requesting information frem 3W are attached as Behibits V.b and vV.c,
respectively.

' 3w previously identified IEP as a financial partner and majority shareholder
in an entity being formed to own the renemable energy project proposed by W.
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Notwithstanding the above requests, as of the date of this Land
Board meeting, May 25, 2012, 3w has not provided the informaLion
reguested by DLNR thal is necessary to allow a Proper evaluation of
any alternative resolution 3w hag, or intends Lo propose. Moreover,

Based on the foregoing, and considering Jw's continuing inabiliLy Lo
satisf{y both monetary and non monetary requirements set forth in the
Development Agreement: or cure boLh monetary and non-monetary
defaults pursuant to the Development Agreement, Staff recommends
BLNR terminate the Development Agreement, effective as of May 25,
2012, the date of this meeting.®

Subject to BLNR's approval to Lerminate the Development Agreement,
pursuant to Section 171-13, Hawaii Revised Statutes, 3w, including
3w principles and/or partners, may not be eligible to purchase or
lease public lands, or be granted a license, permit, or easemenl
covering public lands for a period of five years from the date of
termination.’

RECOMMENDATION: That the Board terminate the Development Agreement
effective as of May 25, 2012, pursuant to Paragraph 13 of the Development
Agreement, and without waiving any other remedies to which the State may
be entitled:

1. Authorize retention of any advance payment of Development
Agreement Fees or other payments or charges made by 3w;

2. Authorize the prosecution of any claim against 3w for
Development Agreement Fees or other payments or charges that
accrued prior to the effective date of termination, including
interest thereon;

3. Authorize the assertion of any claim that the State may have
against the 3w for any damages, costs, or expenses, suffered
or incurred by Lhe State; and

4. Require 3W to remove, at 3W's sole cost and expense,
immediately and with due diligence, any improvements made on
or to the Subject Property by 3W and return the portions of

* staff is cognizant of the fact that it takes a minimmm of 4 Board members to
vote in favor of, or against a proposed course of action, in order for any board
action to take place. In the event the majority of the Board is inclined to
accept a payment or allow 3W more time, staff strongly recommends no payment
should be accepted unless the payment cures all outstanding aonetary arrearages,
and such paymant should be made by 3% unconditicnally, Unconditionally would
mean no promise or obligation upon the State or DLNR to subsequently negotiate
even the possibility of amending certain provisions of the DA.

* At its meeting on August 8, 2008, under Agenda Item D-10, the Land Board, in
part, approved in principle of the issuance of a direct lease to 3W coverin
State lands in Kahuku-Malaekahana, Koolauloa, Oahu, Pax Nap Key (1) 5-6-08:06,
At the time the Land Board was informed that 3 had not had a lease, permit or
other disposition of State lands terminated within the last five (5) years due to

this Development Agreement, mmmmuwuymea to
rescind its prior approval in principle to issue 3w a direct lease.
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the Subject Property under such 3W-made improvements to a good
and even grade; and

5. Provided that the terminatien of the Development Agreement
shall not revoke the Board's prior approvals of August 25,
2006, under Agenda Item D-12, and August 14, 2009, under
Agenda Item H-5.

Respectfully Submitged,

Gavin Chun
WI»‘:.-o:jet:l: Development Specialist

APPROVED FOR SUBMITTAL:

/%/«c:ﬁf}

William J. Jr., Chairperson

/
/ 7/ Land Board Meeting: May 25, 2012; D-16; Deferred:
Deferred for sixty (60) dnya.’






COPY

DEVELOPMENT AGREEMENT
for

FORMER EWA FEEDLOT SITE

Department of Land and Natural Resources
Land Divigion
State of Hawaif

L
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EXHIBIT "2~



Room 220, Honolulu, Hawaii 96813, (“State™), and WEST WIND WORKS, LLC, a Hawaij
limited lisbility company, whose principal placs of business and post office address is 67-287
Kahaone Loop, Waialua, Hawaii 96791, (“Developer).

RECITALS:

A.  The State owns in fee simple that cestain parcel of land situated at Honouliuli,
Ewn,Onlm.HnwaiimdshownaslhcshndedmonExhlhuA. Tbe parcel consists of
approximately 110.106 acres and ig identified by Tax Map Key No. (1) 9-1-031:001. The parcel
is also known as Land Court Lot lZOZZ,asthnanlﬂdCcnﬂMlpB“ofhndGouﬁ
Application lOGDmddwm’badoandCothuﬁﬁaleofﬁﬂcNo.@a,SM. The parcel shall
be refeared to hercinafier as the “Subject >

B. mBo-dmndcaﬁtﬂhgmAumtzs.mmmcpubﬂcinwdmmded
that the Subject Pmpmybewwedfa-dhposlﬂonbylm!hmghndﬁwmpﬁaﬁon
process. mﬂm&zﬂw,mesmiundakqmﬁrwﬁuﬂmmlkeqmﬁu
Ptqmﬂs(“RFQlRﬂ”’)forlhequBwsFodothsdwtadevdopshdmhph
Subject Property.

C.  Pumsnant to the RFP process, submitied a
eatilled “OAHU RENEWABLE ENERGY PARK OAHU, HAWAR: Development Proposal For
The Former Ewa Feedlot,” dated March 30, 2010 incorporated by

D. wmwunmummmw&:mnm
mmmmnﬂwmmmmwmwm

B Pmmmmmmmmwmmmmm
Mwammmlﬂahh&mm

F. mAMwmmmmdmﬁmMWmﬂ-&&h
mmnmum-mmuumm.ﬂmum
Mﬂgmuﬁlﬂnﬂwﬂcbmﬁabb&mdﬂqhmﬁ&
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approvals, permits, and power purchasc agreements necessary to develop and operatc
Developer's proposed project.

G.  The State will lease the Subject Property 1o Developer under a ground leass with a
term not to exceed sixty-five (65) years upon Developer successfully performing all
requirements set forth in this Agreement.

H.  This Agreement itself does not convey any right, title or possessory interest in the
Subject Property. Daveloper will not have any right to occupy or possess any part of the Subject
Property, until a lease or right of eatry for the Subject Property has been executed and delivered.

AGREEMENT:

In consideration of the recitals and the mutual Covenants, obligations and conditions sat
forth in this Agreement, the State and Developer hereby mutually agroe as follows:;

l. Tem. The term of this Agreoment ghall commence on the effectjve date stated
above and terminate on December 31, 2013 (the “Expiration Date™), unless terminsted sooner
pursuant o the terms of this Agreement.

DOLLARS ($345,000.00) per year, which shall be paid quarterly, in advance, commencing on
the Bffective Date. The initial quarterly payment shall be $30,000.00 payable upon exccution of
thisAmunmtmdthcbalmceoftheiniﬁﬂqunaiypaymwtofssmﬂ.mmﬂlbeaddedlo
the second quarterly payment in the event that Developer elects to proceed following the
conclusion of the Due Diligence Period as set forth in Seotion 6. In the event the Bffective Date
dounﬂmmﬂmﬁﬂofmemm,meqmmﬂypaymmbmmmubeducmd
paynbleontbamdnyoﬂhemmﬂlnﬂndneonhenﬂ'ecﬁvemu,inFebmm-y.Mly.
AummdewlbﬂofmhmdnrhlglhemmofﬂﬂnAmmL The interest rate on any
mdaﬂmpddDevdopmmAmunFmeeumm(I%)pumomh,wiﬂna
wvleedmgeofFlFTYmdNOllOODOLLARS(SSO-OO)pcmon&fwudsddinqlm
payment, Rismdumndlhnlfthelmseislmedbyﬂnswninmdmwith'ha
;nnvidomoﬂhisAymmgﬂmmemualDevememAmmFecMhnbunpﬁd
lmumdu‘ﬁwmypﬂiodoftﬁneaﬂumeeﬂ'ecﬁveduoﬂhelmwillmapmmbasisbc
credited against the initial base rent payable under the jease,

Developmens Agreement for IR
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4. Devclopmeny Play.

b. The Development Plan contemplates the development and openation of
Developer's proposed Oahu Renewsable Bnergy Park ("ORP™) on the Subject Property with the
following renewable €nergy componcnis:

1) ion. An onshore substation that will house
interconnection and power-correotion cquipment for the ORP's individua) power providers.
2) ject. A five-acre 5 mogawatt (“MW™) wind

to hydrogen conversion facility.

3) i i A 10-acre 5 MW biomass-to-energy
fucility (which may include & biomass-to-fue] component).

4) Treoking Soler Farm. A 28-acre 5 MW solar farm,

2. Additional 57-aore area reserved for

future solar farm(s).

c. Devdopermnmunllﬁsksofdcvebm Developer agrees and admits
that Develoyalssoldyatﬁd:vﬁﬂnmmtoﬁwpmﬁmbﬂitywﬁnmcial success of the
ORP.

proposed

5. zondition of the Subies Property, 'ﬂwwﬂl’mmmtﬂmtm"ls
it'mdiﬁommdthosmmltummpmﬁmrepﬂhmhmdiﬁonofﬂw&nbjwt
Mumnmyofmmmmmmmom Developer shall, at its
wbupm.bemaﬁkhemduﬂhgiumwpﬁon.mdduodiﬁmw
m&wmmmﬁummmmmm&mwmmmm
bdemoﬁﬂﬁnguhﬂn;immvmmndmmhmﬂmm& A




THOUSAND SEVEN HUNDRED FIFTY AND NO/100 DOLLARS ($28,750.00) per 30-day
increment of the due diligence extension period.

Developer shall be responsible for all costs associsted with its due diligence
investigation. Copies of all due diligence reporis shall bo provided to the Statc and shall identify
DLNR as an authorized user of said reports.

Dcveloper may, as the result of its due diligence investigation, clcct to terminate
this Agreement by providing written notice to the State prior to the cxpiration of the Due
Diligence Period (including any extended Duc Diligence Period approved by the Chairperson).
In the event Developer provides such written notice of its decision (o terminate this Agreement,

7. Right of Batry. After execution of this Agreement, the State will grant Developer
a right of entry. The right of entry will authorize Developer, including its employees, agents,
consultants, counsel, advisors, equily owners, contractors and subcontractors, to enter the Subject
Property with prior notice and, while thereon, make surveys and appraisals; take measurements,
geotechnical investigation, test borings, other tests of surface and subsurface conditions and soil
Mmﬁwnplhg;mhmmmmm;mdim,mimlhesijPmm.aﬂ
al Developer’s sole cost and expense. The right of catry shall not grant Developer any right to
develop, construct or install any improvements on the Subject Property, and Developer will not
have any such right to develop, construct or install any improvements on the Subject Property
until the lesse hes been exccuted and delivered. Under such right of entry, Developer shall




The State may, in the sole and absolule discretion of the Chairperson, olect
to extond the EA and FONSI deadlines above, subject to Developor's payment of an extension
feec cqual to TEN THOUSAND AND NO/100 DOLLARS ($10,000.00). If tho State elects to do
so, Developer shall diligently and with all commercially reasonable efforts seek to submit the
drafl EA and obtain the FONS! by the extended deadlines. The extension fee shall be in addition
lo the Development Agreement Fees, and Developer shall pay all applicable Development
Agreement Fees and other payments and charges duc hereunder during any such extended
period.

Notwithstanding the foregoing, if a FONST i8 not issued by the required
deadlinc for the reason that a ful) environmental impact statcment (“EJ8") is required, Developer

obtain final acceptance of the BIS, (ii) a rovised timeline with revised deadlincs acceptable to the
Chairperson for Developer to apply for and obimin all nccessary land use cntitlements,
utilities/regulatory approvals, and agreements nder Section 9 below; and (i) Developer's
payment of an extension fee equal to TEN THOUSAND AND NO/100 DOLLARS
(310,000.00). The extension fee shell be in addition to the Development Agreement Fees, and
Developer shall pay all applicable Development Agreement Fees and other payments and
charges due hereunder during any such extended period.




Within sixty (60) days afler all final BIS have beon presented af public
meeting of the Board, the State shall notify Developer whether the State has: (3) gronted final
approval of the Development Plan; (b) granted final approval of the Devclopment Plan subject to
Developer's acoeptance of certain specified conditions; or (c) denjed final approval of the
Developmont Plan and will terminate this Agreement. Within thirty (30) days of Developer's
receipt of nolice of any specified conditions to State’s fina) approval, Developer shall notify

8. Developer shall ot Developer’s sole cost and expense, expeditiously and
diligently seck to obtain all necessary and appropriste land use entitlements, permits, and
regulatory approvals, including, but not limited o, all special management area, public ufilities,
and other approvals, permits and entitlements from the United States of America, State of Hawaij
(including the State Legislature if applicablo and Public Unilities Commission), City and County
of Honolulu (“City™), and Hawaitan Blectric Company (“HECO") 50 as to enabjo Developer to
develop and use the Subject Property in accordance with the Development Plan, Developer shall

b. Without limiting the foregoing, Developer ghall comply with the deadlines
set forth below to apply for, end obtain the following entitlements and epprovals:

1) LRili OTI0TRL0] S NRLON ADOTOY
Developer shall, by no later m&mn.obﬁnmﬁuumﬁmimogmﬂm
M%McWh(A)wSWMMW@)MSMW
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3) iti il . Developer shall, by no later
than Janusry S, 2012, have its application accopted by the City for a CUP that allows Developer
to develop and use the Subject Property in accordance with the Development Plan, and by no
later than December 31, 2012, obtain CUP approval or a writien confirmation from the City
confirming that a CUP is not roquired to implement the Devclopment Plan. In the event separate
spplications are required for certain renewablo energy components, all such spplications must be
accepted by the City, and all such CUP spprovals or confirmations obtained from the City by the
deadlines spccified above.

4)  Elight Poth Essements. The Subject Property is encumbered by
flight easements in favar of the United States of America. Developer shall, prior to the
Expiretion Date, obtain approval from the United States of America (including the Federal
Aviation Administration) and the State Department of Transportation (if applicable) that allows
Developer to develop and use the Subject Property in accordance with the Development Plan,

5) Power Purchase / icnts (FPA™). Developer shall, by no
lator than July 3], 2012, obtain fully executed PPAs for (A) the 5 MW wind-to-hyirogen
component; (B) the S MW biomass-lo-energy component; (C) the 5 MW tracking solar farm
component; and (D) the 5+ MW expansion solar farm(s).

6) State ilities Commission (“PUC™ Approval
Developer shall, by no later then J. btain PUC approval of the PPAs for (A) the
5 MW wind-to-hydrogen component; (B) the 5 MW biomass-lo-energy component; (C) the §
MW tracking solar fanm component; and (D) the 5+ MW expansion solar farm(s).

The State may, in the sole and absolu!edhunﬂonof!be(!hnlrpmon,dectto
extend the deadlines for any of the entitiements/approvals/PPAs listed above, subject to
mmpmmofmmrummmmousmmnonmnoum
($10,000.00) pes each entitlement/spproval/PPA extended. If the State clects to do so,
Duvdapushaﬂdiﬁauﬂlymdwitbaﬂmuciﬂlymnablcdfoﬂsm&dmhgm
utudmpuiodhohﬁnﬁemeﬂiﬂmmﬁ,pmnih.mmﬂorugmm
spprovals. mmreeﬂlallbeinaddiﬁmhtheDcvelmAmlmed
mwmmmwmmwmpmmmmmmm
charges due hercunder during any such extended period.

c. Pﬁwhimamofaluw.bwebpudnﬂmdmﬁmhnitamta
mmmqmwmwmswmm.fwwbqumm.

d. Dcvdoperdun.wlﬁhmdajloﬁhcsma’cmnm.pmvidomsm
m-mmﬁmmmmmmum'swmgmma
ummmmmmmsmmmmmmomummm
required entitlements and epprovals.

changes and modificetions thersto may be required to address and satisfy any commants meds
ammwﬂumwuormmmwmsamfm.
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City ond County of Honolulu, or Hawaiian Blectric Company without the further conscnt or
approval of the Stale, 8o long as: (a) Developor provides advance written notice fo the State of
the changes or modifications, including a reasonably specific cxplanation of why the changes
and modifications are being underiaken and their anticipated effect; and (b) such changes or
modifications do not: (f) materially alter or change the dovclopment of the ORP as set forth in
the Development Plan, including without limitation, the nature, size, and quality of the
renewable energy components; (i) reduce tho ronts to be paid under the lease; (iii) do not
provido for uses that are not penmitted by applicablo Jaws or ordinancss; or (iv) adversely affect
or delay for more than six (6) months the development timeline.

In addition, the State recognizes that from tims to time the Development Plan may
require chonges or modifications initiated by Developer. Developer may make any such changes
or modifications to said Development Plan with the prior written consent of the State, which
consent may be withheld by the State if such changes or modificationa: (a) require the
preparation of a new or supplemental BA or EIS; (b) materially alter or change the development
of any of the renewable energy components as set forth in the Development Plan, including
without limilation, the nature, size, and quality of said components; (c) reduce the rents to be
paid under the lease; or (d) adversely affect or delay for more than six (6) months the
development timeline.

1. ﬂmmup_]mmmtmoﬂhelmtobeiumbyﬂwswcmh
Developer for the Subject Property shall be negotiated between the State and Developer;
pmvidcd.huwever.mntlhelmremshnnnotbeleaslhan(n)fnirmmketmtudewnnhwdby
independent appraisal pursuant to Section 171-17(b), HRS, ss amended, and (b) the lease rents
provided in the Developer's development proposal. The lease shall encompass the entire Subject
PropmyandpaymentofﬂmleammtforlhemﬁmSubjecthputydmﬂwmmmocupon
issuance of the lease. Notwithstanding the foregoing, it is understood and agreed that the State
shallissuelhelmunlyifDevelopurhnmllymplidwiﬁn!loﬂhclamandeondiﬁonsof
this Agreament and satisfictorily complied with each of the following conditions:

a Final BA and FONSI. Developer shall have caused to be published in the
oaqcmmmmm«:mmmmmslmmmmmmmm
mdmormemewablemugymponmptopoudinﬂmnmhpmmmm

b. lo plopmeat Plan. Developer shall have obtained the
State’s final approval of the Development Plan if required pursuant to Section 8.c. hereof.

e And_Lse ntitiements ang Developer shall have obtained
from the United States of ica, Stste of Hawaii including the State Legisiature if appliceble,

aud Public Utilities Commimsion), City and County of Honolulu, and Hawsiisn Rlectric
mmmwbwmmmmwmmm
wﬂmmmmnﬁﬁﬁu,qdmhum&pumﬁ&wndmﬁﬂmhm
mmmm@mwmmmmmmm

d mmmmmmmwmmmm
payable under the lease. ——
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e. Financing, Developer shall have submitted evidence reasonably
satisfactory to the Chairperson that Developer has adequatc funding and/or financing to fully
develop the Subject Property in accordance with itg Development Plan, including without
limitation, pro forma financial statements for the project, financing and/or cquity commitment
letters, and confirmations/avidence of tax oredit eligibility.

eImingie Agrecmenl. Developer may at any time prior to

on in accordancs with Scction 25 below), at its option and
in its sole and ebsolute discretion by giving written notice thereof to the State, terminate this
Agreement, for any of the following reasong:

a lfDevclopeisnmbleloobmin at any time and for any reason: (1) the
necessary United States of Americs, State of Hawaij (including the State Legislature if
applicable, and Public Utilities Commission), City and County of Honolulu, and Hawaiinn
Electric Company land use, zoning, special management aroa, approvals and power purchage
agresments to allow for the development of the Subject Property in accordance with the
Development Plan, (2) the State’s final approval the Development Plan if required under Section
8.c. or (3) the State’s consent (o Developer's proposed modifications to the Development Plan;

b. DctennimﬁonbyDevclopcrbaaulonilsmimnmmmassmunmd
revicw.o(lhe Snbjeut Property that thc Subject Property is subjecl to envi

c. Imposition by the United States of America, the State of Hawaii, and/or
City and County of Honolulu of onerous requirements or coaditions on Developer’s receipt of
the land use, zoning, special management area, or Public Utilitles Commission entitlements or
&pprovals neccssary to implement the Development Plan, which requirements or conditions are
unacceplable to Developer; and

- oiale 3 Right io Tenminate Aoreament mesmcmayatitsopﬁonmdinitsmlc
mdabmhmdimﬁonbygivhgmmﬁceﬂlmfmmwlopu.wmhmnﬁsm
reasoms:
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b. If the State withholds or denies consent lo Developer’s proposed
modifications to the Development Plan as provided in Section 10 hereof and Developer will not
or cannot implement the Development Plan without the proposed modifications;

c. If Doveloper fails to obtain all United States of Americs, Stato of Hawaii
(including the State Legisloture if applicable, and Public Utilities Commission), City and County
of Honolulv, and Hawaiien Eleotric Company cntitlements, permits, approvals and power
purchase agreements necessary for implementation of the Development Plan by the applicable
deadlines specified in Section 9.b. hereof, or if no deadline is so specified, prior to the Expiration
Date, (subjcct to any extensions of deadlines or the Bxpirstion Date approved pursuant to this
Agreement);

d. If Developer fhils to make full payment of any inslallment of the
Development Agroement Fees or full payment of any other payments or charges due herounder
at the times and in the manner provided inthisAgmemmt,nndthisihilmconﬁmmfwnpuiod
of more than thirty (30) days after delivery by the State of a written notice of breach or defanlt
and demnand for cure, by personal service, registered mail or certified mail to Developer;

e IfDevelopetbwomeahmhuptorimolvmt. or seeks profection under any
provision of any bankruptcy or insolvency law or any similar law providing for the relief of
debtors, or abandons the project contemplated under the Development Plan, or if any assignment
is made of Developer’s rights hercunder for the benefit of creditors;

f. If Developer fails to observe and perform any of the material covenants,
terms, and condiﬁonswmﬁnedinthisAgmuuammdonimmmbeobmwdmdpmfwmed,
and such failmemnﬂmuforapuiodofmomﬂmsixty(ﬁo}dlysaﬂcdelivuybyumsmw
awﬂnmnoﬁceofbmehorde!hnltmddenmadformm(wlfmhinmmubledmﬂ),by
punulmﬂna.mgistuadmnilorwﬁﬁedmailtnhvﬂnpu;

g lftheSubjthmpatyormypanoflheSuhjauPropMy.
whnpovmuﬂsmumiwwwmhmdhmymwwwmmﬁwwﬁdﬁmme
commission of a crime; or

h If the Developer is not in compliance with HRS section 171-36(4).

Upnnanyleunhnﬁommdzthis&ecﬁon,ﬂﬂsmtmnbmcnmmd
voidueq:tasmmymvﬁomwhichwmﬁvcintmhnbn.bwelnpﬂwmmtbe
uiﬂdbimmofn!mfw&c&aﬁdhmy.&vﬂmushaﬂhwmﬂ@hhdm
MMjwthopm)wmypmmcmﬁmchwlehwnoﬁnginm
whatsosver in or (o the Subject Property. Upontamimhoumdwnho:nwdwnamyoﬂna
memnmumﬁmmmmummmm:nmm
paym@dbwdmt@maﬂ?moro&emm“wm Devaloper, (2)
Mmmww&rmwm“mmma
mepﬁuwumuamammum
mmc)mmymmnmmmmmmmmum
amm«mwmm-ﬁmmmmmu
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Developer’s sole cost and expenss, immediately and with due diligence, any improvements made
on or to the Subject Property by Developer and return the portions of the Subject Property under
such Developer-made improvements to a good and even grade, which obligation ghall survive
tormination of this Agreement.

In the event the leass for the Subject Property is issucd as per this Agrecment, this
Agreement shall terminate in itg entiroty on the date that is one day afler the date that the Loase
for the Subjoct Property is issued to Developer, and shall thereupon automatically become nujl
and void, except as to any provisions of this Agreement which expressly survive its termination,

14.  Liemp. Developer will not commit or suffer any act or neglect whercby the
Subject Proporty or any improvements thereon or the estale or interest of the State therein shal} at
any time during the term of this Agreement become subject to any attachment, judgment, lien,
charge or encumbrance whatsoever, and will indemnify, defend and hold the State hannless from
and against all loss, cost or expense with respect thereto (including reasonsble sitomey’s fees).

Jramances and Reguiations. Rach party hereto, and their
employees, consultants andlorconuuuus,orpmmsncﬁng

15. nsarvance of Laws

i ﬁinm,agelus,nni

for or on its behalf, shall at all times observe and comply with alf applicable laws, ordinances,
rules and regulations of the Federsl, State and County govemnments.

mmwum.wmmuﬁndympmmmmsmnmmm
Premnﬁonbivisinninmﬁmwiﬂlﬂnpwﬁﬂ.m.

17.  Recordstion. This Agreement shall not be recorded, However, upon request by
dhumnSMchwm.aMﬁnmmmofﬁsAMMbeMby
mmmmmmmﬁmhdpdhmmm“thﬁ
momaoumgiwpnbﬁcmﬁecubmeuimmofﬂﬁu\m

dmﬂw.u(c)mbymmm(hﬂnmwhhm.if , of
such party as specified hesein or such other Fax mhmw-ﬁmhwﬁgygh
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the other.  Any such written notice shall be deemed conclusivcly to have been received at the
timne of such personal delivery, or receipt of Fax, or ot 4:00 p.m. on the third busincss day afler
being deposited with the United States mail ag aforcsnid, as follows:

¥to the State: Board and Department of Land and Natural
Resources
1151 Punchbow! Street, Room 220
Honolulu, Hawaii 96813
Attention: Chai n
Fax no.: (808) 587-0390

And a copy to: Deportment of the Attorney General
Attention: Land/Transportation Divizion
Kekuanooa Building
465 South King Strest, Suite 300
Honolulu, Hawaii 96813
Fax no.: (808) 587-2999

Il to Developer: Keith Avery
West Wind Works, LLC
67-287 Kehaone Loop
Whaialun, Hawaii 96791
Email: keith@westwindworks,com

woveloper Cooperation. Devcloper acknowledges that State’s

shﬂ'maybenqdredtopuiodimllymﬂtolheBonﬂoﬂ.mdandNalmalRmmdnﬁng
metumorthisAgeemunonthauamsofDevelopu’spmgmsmderlhe

Developer agrees to reasonably assist Siate’s staff in makingsudqumia,imludhg without
limitation, wpon commercially reasonsble sdvance written notice, having a representative
wﬁhbhmamquwﬁmumymaﬁnpofﬂunomatwlﬁchmhmpommgim
mmmmm'smmymhmmofmﬁngm
mpm.,nndhdngnﬁhblebmeuwiﬂnﬂlemh'snaﬂ'pﬁortotheﬁmsuchmpummm

uding reasonsble
paid by the State in the
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22. Partinl Invalidity. In case any one or more of the provisions contained herein
shall, for any reason, be held to be invalid, illegal or unenforceable in any respect which is not
material to the transactions contemplated hereundes, such invalidity, illegality or
unenforceability shall not affect any other provisions of this Agreement, but this Agreement ghall
be construed as if such invalid, illegal or unenforceable Pprovision or provisions had never been

experlise or financial capacity to perform the Developer's obligations under this or
that the proposed sale, assignment, conveyance or transfer is inconsistent with the purpose,
intent, qualification process, or selectign process of the RFQ/RFP. Notw; the

4. mmmnisspdﬂunylmdmmodmdwﬂmﬂnSMe

i O e e
mdcmﬁﬁmoﬂlisa\uumnt,udmim emnaAmmtmnlndmg. not limited to
mwormmm“wuwmmwmmmw

25. swmy.hnwmbmhumdimﬁuoﬂs
aﬂmmmmmmmwmwhammmmofwve(m
months, to payment of z extension fee equal to TEN AND




26. ights. Upon the cxpiration or any early termination of this
Agrecement for whatever reason (except for termination as a result of the issuance of the leage as
provided for in Section 11 above), all development rights, permits, approvals, plans,
specifications, etc. prepared by or for Developer in comnection with Developer’s efforts rolnting
to or under this Agresment shall, to the extent owned by and/or assignable by Developer, vest
with and become the Subject Property of the State. At the request of the State, Devcloper shall
do all things reasonably necessary to assign to the State, all such devolopment rights, permits,
spprovals, plans, spesifications, elc.

27.  Modification. This Agreement may only be amended or modified by written
agreoment signed by all parties; provided however, this Agreement may only bc amended or
modified with the approval of the Chaitpcrson.

Chairperson of the Board of Land and Natural Resources; (b) whenever action is taken, or
required {0 be taken by the “State” under this agreement (c.g., approve, disapprove, consent, or
otherwise), it shall bedeemedtobeanactofonly theBomdofLmdmdNahmlRmmcw, and
shall not be construed fo be the act of any other department or agency of the State of Hawaii.
Developer acknowledges and accepts the responsibility for oblaining all entitlements and
govemmental approvals from the other applicable goveming boards, agencies and departments
of the State of Hawaii, City and County of Honolulu, and the United States of America,

29,  No Third Party Beneficinries. No third party beneficiaries are intended by this
Agreement, and the terms and provisions of this Agreement shall not give rise to any right in
thind parties to enforce the provisions of- this Agreement.

30. Nmm.ﬂwmofﬂnsijthopmysbdlmhinmppmdmy
poﬁcywlﬁchdiaudmimmmhntmyombmdupmmquwd,eobr.mﬁmd origin or a
physical handicap.

3l. Counterparts. m:Agmemmmybcmecutedinmymof
mhofwhichnbdlbedmadtobamoﬁg&ﬂmdlﬂofw}dchﬁmmwhudmnmﬁtme
one and the same instrument,

32 Timeis of tho essance. 'I'imeisoﬂhemoinallpmvlsiomoﬂhisAmmL

33.  Exhibits. 'Ihet'ollowingaln’bitsmmmhdhaebmdmadcapmofﬁs
Agreement;

A of Subject Propexty
B. :I:of Deavelopes’s Proposed Development Plan dated March 30, 2010
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IN WITNESS WHEREOF, the parties hereto have exccuted this Agrecment on the date
and year first above written.

Approved and Bxecuted by the Chairperson STATE OF HAWAR
pursuant fo authority grantcd by the Boarg

of Land and Natural Resources at ifg
meeting hold on August 14, 2009, %‘
By
Chuirperson of the Board of Land and
APPROVED AS TO FORM: Natural Resources
State
e .

& Deputy A General
Dated: /17 fro

WEST WIND WORKS, LLCa Hawaii
Limited Liability Company

FRR s orpy
15 Oen s,

Fenney Bom Feedlot Site






Dedpme Axmsomafy PR DM AFTRTD)
Fovmser B Readior SR o.a:uda.



November ), 2041

Mr. Keith Chun

Depurtment of Land und Natmal Resources
1151 Punchbowl

Honolulu, Hawaii 96813

Re: Plan for the Ouhn Rencwable Encrgy Park Moving Forward

Dear Kcith,

I am pleased to inform you that the ORP principles have recently signed u Tenm Sheet
with Intemational Electric Power (1EP) to provide mosi all project development funding
and ultimalcly all Project(s) financing up to $1001 million. At the sume time, it is
painfully obvious that we have not made the latcst quarterly payment(s) and missed
certain milestone cvents.

We lake notice that you have followed our progross diligently with litile room for crror,
changes or modifications from the original Development Agreement and have notificd us
ol any defaulis. Rather than reflecting on the Projects missteps | would like to take the
opportunity to explain why this extremely valuable renewable integration project is so
important lo the DLNR, Oahu and its residents.

The ORP's goals have always been to provide Oahu with substantial socio-economic and
energy supply and price security using Oahu’s indigenous and abundant renewable
encrgy resources, biomass, solar, wind and bio fuel. The proposed energy integration is
new, state of the art technology, and this has created development issues that are difficult
hurdles and were not anticipated when the ORP was conceived.

We did nol anticipate certain site restrictions, individual project financing hurdles, and
other development complications that have required more time to bring such a diverse
and strategicully important Project to completion.

I would like to remind the DLNR of the benefits to the state in long term Lease payments,
20 year fixed price electricity, and favorable balance of fossil fuel trade dollars, as well us
fulfilling the State RPS, and providing energy and job diversification. The revenues from
Lease payments alone will be at least $3.5 million to 4.5 million year and represent
substantial Lease revenue for the DLNR. No other development will have the capability
to pay such an amount.

67-287 Kithavne | aup 1800 | aghe Mil} Roa)
Warmlua. Hawan 9H791 Asiland. Oreyon 97520
Ph. XOS 130,909 keabtwe st pdworks ¢om
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There arc no flaws or faulls lo the project vinbility; in lact the benefits kecp improving ns
the ORP design formulates. The issuc isn’t conceming project success hut is abosnt how
long it has taken to work through the various and reyuired steps like placing several
indcpendent or having one diversificd energy project on one parcel where investors
reguirc potential independent Iand title, this is not new but continued 10 be u critical issue

The process. like most lund and energy developments on Oahu has taken much more
time lo develop the infrastructurc and interconnecting picces than antivipated. Thosc
picces arc many, for there arc various roadblocks in the process to entitlements. permits
and financing that were not anticipated even afler initial due diligence. lssucs like
difficultics in obtaining Power Purchasc Agreement(s) with HECO duc to new RFP
rclease, FAA limilations, and other details.

The history of the Former Ewa Feedlot goes back to 1969 when the State spent

$40 1 million to help maintain Hawaii’s cattlc industry and bought the 110 acrc parcel.
The Feed Lot failed and the land has been idlc since with no revenues for over 50 years,
until our payments. Now, ss we press for more time to gather the final ingredients that
will provide Oahu with a show piece of rencwablc intogration we arc held to a standard
impossible to reach in the short time.

We thercfore respectfully request a meeting of all partics to discuss adequate remedies
and realistic time schedule and {o cure the default rent payments. The ORP plans to pay
all past due accounts payable and maintain a reasonable timetable going forward.

Sincercly,

Keith Avery

president

67-287 Kahuone § oop 1808 Eagle Mill Road
Waialua, Hawaii %97%9) Ashiand, Oregon 97520

Ph: YO8 4309959 Lesthia westwindworks gom
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STATE OF RAWAIlI
DEPARTMENT OF LAND AND NATIRAL RESOVRCES
LAND BIVISION

POST OFEIP 10X 021
JHINOLU 4, HAWAD 900y

December 21, 2010
Ref, No.; 0500-266

Via USPS and emanl

Mr. Keith Avery

Wes) Wind Works, LLC

67-287 Kahaonc Loop

Walus, Howaii 967914

Emm): keith@westwindworks.com

Peor Mr. Avery:

Subject:  Devclopment Agreement for the Former Ewa Feedlot Site between Stale of Hawaii and
West Wind Works, LLC dated November 24, 2010 (the "Development Agreement”)

We are in receipl of yous letter to Keith Chun dated November 30, 2011, 1n which you acknowledge
West Wind Works, LLC's defaults under the Development Agreement for failing to make the required
development fec poyments and meet various deadlines.

Your letter aléo requests a meeting to “discuss adequate remedies and realistic tme schedule and to
cure the default rent payments.” We sre willing 1o meet with you to discuss this matter, but request that you
first submit for our consideration a written explanation thet: (1) delails the reasons for 3W's inabihity to
comply with the tenms of the Development Agreement; (2) explmns 3W's proposed remedies and timeline,
and (3) provides evidence of 3W's ability to pay the past due development fees totaling $182,650.35 (e.g., a
Joan commitment letter) and future development fees s described in the Development Agreement (the next
quarterly mstallment of $86,250.00 being due on February 24, 2012).

As you are aware, the cure period cited in the most recent Notice of Default dated October 13, 2011,
lapsed over four weeks ago on November 18, 2011. Accordingly, if your writien explanation 1s not received
by Janaary 6, 2012, we will proceed with tenminating the Development Agreement pursuant to the terms
therein. Pleage nlso note that pursuant to Section 171-13, Hawan Revised Statutes, if the Development
Agreement is terminated due to your failure to salisfy the terms and conditions thereof, you will not be
eligible to purchase or lease public lands, or be granted a license, permit, or easement covering public lands
for o period of five years following the termination. We urge you to give this matter your immediate

atiention.
Very ti
. Tsup
cc: Central File
District File

Pus Shinkews, Oso Rencwable Bumgy Purk L
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State of Hawan

Department of Lamd and Noatmal Resowuces
Post OfTice Box 621

Honolulu, Hawan 96809

Ri=: Apal 9, 2012 Payment Due
Do M T,

We appreciaie the ime you provided lor the Oalu Renewable bnergy Park (o g the
Development Agrecinunts tenms mud payments to a pont of faiilliment. We have heen

and continue fo wark thligently with our parliners Infemational Blectye Power, luc. who
we mtraduneed previonsly,

We hiave a commitment vy pay all of the numics due the DELNR s agreed jir onur DA and
need intil Apwil 23, 2012 10 complete the transfer of fids to Wes Wind Works and
wmunge a cerbilicd cheek for the 1)LNR

Regordimg our development sehedole, we ure completing ugreements with our technolopy
pariners to engineer, finance, and build the Tollowing Projects:

L. Gilohal Energy Solutions/ lumst Boiler SMW bianass system;

2. GESAlurst/Sopapy SMWCSP () yhrid solar system:

3 ECCSPALE SMW PV solyr system,

We are wurking towapds the optimum inlegrated rencwable energy project degign
ilizmg Oahu's natirl CRCIgy asscls, as propased, so may provide the State with
gignificant long term revenues through our leasc of the Former Fwa Feedion,
Pleage contact me with any questions, concerns or gmdance.

Sincerely,

Keith Avery
president

07-2R7 Kahoony | oeep, Wasalua, FHawan U6 70)
Acith ¢ westwindu arks.om
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Mr. Willism Aila, Chairmon OEPT.
Departmient of 1Land and Nataral Resources NATURAIP%}!”S%{;D WEP! 1A
1151 Punchbowt STATF or MAV‘ s,Uﬁl\l Lo aniincrs
Honolulu, Hawaii 96813 All O o

Re: Plan for the Qabu Renewable Encrgy Park

Dear Mr. Aila,

Ihank you for taking the time to meet with us lust week, (o discuss the status of the Oahu
Rencwable Kacergy Park (ORP).

As we described, the ORP's gouls have always been (o pravide Oahu with substantial
socio-cconomic benefits, encrgy supply and price security using Oahu's indigenous and
abundant renewable encrgy resources; biomass, solar, wind and bio fuel, The proposed
cnergy integration is new, state of the avt technology, snd which has raised development
issues that are difficult hurdles and were not anticipated when the ORP was conceived.

Afler one year of the development process, we have leared that the design of the ORP is
guided by:

I. HECO's RFP requirements as the sole off-taker for the purchuse of the integrated
renewable power; and

2. Complicuted financing of various Independent Power Producers (1PP) uging
various cutling cdge technology's, us one 25MW Integrated Power Project versus
five individual SMW Projects.

3. The Development Agreement (DA) if morphed into a Conditional Lease, will
provide us with the flexibility we need to attvact additional technologies and allow
our financial partner to be more liberal with funding.

The process has taken much more time to plan for and develop the infrastructure and
interconmecting pieces than anticipated because technology & preliminary financing
commitments must be made to make meaningful progress on the various issues in the
process {o entitlements, permits and financing. We therefore propose reevaluating the
need for the DA while simultaneously completing a formal Conditional Lease. The
Conditionsl Lease will be in effect but extend to its full term upon meeting cach
condition, including a fully executed and approved PPA.

Our financial Partners, IEP, would like to be able to negotiate the major terms of the
Conditional Lease immediately. We sssume negotiations, including any appraisals, SMA
and FAA determinations and designations, and other details thet contro) the final design
outoome, may take up to 6 months,
s LT JNe TS TR | X (2
: o
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While we work on completing a Conditionnl Lense. we propose to pay, on or before
March 9. 2012:

. All rents duc including currently past due pasyments: as well as
2. $1.035 million, less amounts previously paid, to fulfill poyments expeeted Tor the
three years through November 23, 2013;

This will provide a foundation for investment ultimatoly providing long term revenucs to
the State. The ORP will prove to be o good and reliable long teom source of revenue for
this DLNR parcel.

Please conlact me with any questions or concerns.
Sincercly,

Kcith Avery

president
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STATE OF HAWAR
DEFARTMENT OF LAND AND NATURAS. RESOURCES
LAND BIVISKIN

POSEORHLE DON 628
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Februmy 3, 2002
Rel. No - 050D 206

Vo USIES unal cmuit: keish@uestwinghoorks. com
Mr. Keith Avery

West Wind Works, 1.LC

67-287 Kuhoone J.onp

Watalua, Huswais 96791

Subject:  Development Agreement hetween Sinte of Howan and West Wind Werks, 1.LC
("3IW") datcd November 24, 2010 (the "Developmicnt Agrecinent”)

Deur Mr. Avery:

Your letier 1o Chowrperson Walliom J. Aila, Jr, duted Junuary 4, 2012 has heen referred 10 this
uffice. Your leficr reyuests converting the Development Agreemen into o Conditions) Lense and
proposes (o pay all pust, presenl, and luture fees poyable to DLNR under the Development Agreement by
March 9, 2012 wiule the terms of the Conditionn) Lease are bemg negotiated.

In arder for us to properly evaluaic your request, please provide for our review the tollvwing by

Frday, Fchrupry 17,2012

) A descriplion of your financial partner, 1EP, and its propused role in the Oaln: Rencwable
Energy Pask project ("ORP"). For example, will IEP's role be solely thal of providing
copila) or financing? Or will IEP become o Jimited linbility company member of 3W? If
IEP willl become an LLC member or have some type of owncrship interest in 3W or the
ORP, provide details of IEP's background and the proposed ownership structure of 3W to
the extent that DLNR will be abic to evaluate the entity's quahfications as a prospective
lessee,

{2)  Detnils of 3W's amangement with IEP, including the amount of financing or capital to be
provided, the timeframe for such funding, the terms and conditions that 3W must meet
before funding is provided, and any pertinent milestones or deadlines. Provide any
sdditional terms and conditions that must be met in order for IW 1o pay 1o DLNR all of
the development fees by March 9, 2012.

(3)  Anexplanation of how the Conditional Lease differs from the exnisting Development
Agreement and DLNR's form lease previously provided to you, Explain how a
Conditional Lease will allow you 10 attract edditions} technologies and allow IEP to be
mare liberal with fimding.

(4} Provide 3W's proposal for the major terms and conditions of the Conditional Lease.

(%) mmmumhﬁwmmmhmm.mmm
milestones, due diligence matiers (e.g., SMA and FAA detenminstions), complisnce with

ig.b



Mr. Kenth Avay
Fchruary 3, 2012
Pape 2

1IRS Chupter 347 (1-A/L:1S), kuid use entitlementslapprovals, and projected construiron
tumchines,

Plense he 1cminded (b pursunnt 10 Sechion §71 1Y, Hawans Revised Satules, of the Developmen
Agreement 15 feromnnted doe fo IW's finhine 1o satisly the ferms and conditions thercol, you will ol he
ehgible to purclmse or leose public tands, o he graded o heense, pernd, on easement covermg pubhc
lunds for o pesd of five years Tnllowing the termmantion Accordmply, we urge yon 1o gave this niiter
your munedsnie altention,

Very truly yours, |

s Rusgdt V. Taup

Adimisirator

ce Central File
District Fike
BLNR Chairperson Willinm J. Ail, Jr.
Puul Shinkawa, Oohu Renewable Energy Park LLC
Riley Suito, SunPower Corporation, Systems
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Miwch 2, 2012

Ref. No: 050D 266

Mr. Kcith Avery

Woesl Wind Works, LLC
©7-287 Kalmone Loop
Wainhm, Howali 96791

Subject:  Development Agreement hetween Staie of Hawai and West Wind Works, LLC
{"3W") duted November 24, 2010 (the "Development Agreement™)

Dewr Mr. Avery:

We are in receipt of your letier dated February 16, 2012, which resposuded to our letfer dated
Pebruary 3, 2012 reguesting information necessury (o evaluimte your request to convert the above-
referenced Development Agreement into a Canditional Lense,

Your letwer, however, fuiled to provide the requested information, specifically all of the
informution requested in Questions (2) through (5) of vur letter.  As such, we cannot approve your
regoest.

As we previously explained lo you in our meeting and then ugain in writing, the Development
Agreement that was cntered into is probably the most the Land Board can legally approve at this point,
espocinlly because the Chapter 343 requirements have not yet been satisfled. Further, we asked you to
aniculate specifically the type of changes (proposed temmz und conditions) you will be proposing to the
cxisting Development Agreement if it could be converted to something calied o “Conditional Lease.”
With such information. we will then be able to consult with our lawyers to assist us in evaluating and
defermining whether a "Cenditional Leare” is even legally possible given the current scenario and having
not satisfied the Chapter 343 requirements.

Since we have requested this information in the part and have not been provided the information
to date, we requesi once again the following information' be provided immediately. In sddition, please
provide the following requested information;

(1)  Inresponse to Question (1), you explained that Inlernational Electric Power ("IEP") ia the
majority shareholder in the entity formed to own the project, initially with a 70%
ovnership siake. Please provide copies of the new entity's organizational documents for

' Includes a confirnation of the information provided in response to Question (1), and all of the
Information requested in Questions (2) through (5) of our prior letier to you dated February 3, 2012

. B
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e review.  Please also note tha any assigmment of IW'S interest in the Developmens
Apreemienl to the aew emlity is subject (o approval by the Board of Land and Nepyral

Resonrces,

2) Detanls of West Wind Worky' CIW") armmgement with IEP, mchudmp e s of
financing or capital 10 be provided, the timelrnee Tor such fundmg, 1w wonn and
conditions thin AW nust meet hefore Tunding is proviced, and any peehine smlestenes o
deadlines. Provide any addigon) terms sl conditions shist nmst b et 1n ordes by IW

1o fulfill its proposal 1o iy to DLNR ail of the development fees by Misch 9, 2019,

(&) Expluin how # Conditional Lease will allow yan 10 atenc additional technologies ang

allow IEP 10 he more libeml with lunding,

1 Provide 3W's proposal for the major terms and conditions of the Conditionnt Ieag:

Very truly yours,

< Rguéll Y. Txuji
dministratey

Williom J. Aila, Jr, Chairperson

Centrol Files

District Files

Paul Shinkawa, Oahu Renewable Energy Pork LLC
Riley Saito, SunPower Corporation, Systems



INTERNATIONAL ELECTRIC POWER
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Aprit 23, 2012

Russell Tsuji

Board of Department of Land and Natural Resources
1151 Punchbowl Street, Room 220

Honoluly, HI 96813

Dear Russell:

Over the past six months, International Electric Power (“IEP*) has been working with Keith Avery, Dexter
Sato and Paul Shinkawa of West Wind Works, LLC ("WWW") and Dahu Renewable Energy Park, LLC
(*ORP") on developing what we are calling the 1EP-Oahu Renewable Energy Park (the “Project”). We at
IEP are very excited about the prospect of bringing low-cost, reliable and environmentally-friendly
electric power to the island of Oahu.

During the time we have been involved in the Project, we have reviewed and vetted the technological
aspects of the intended design; interviewed various potential partners and counterpartles, from
contractors, to vendors, to fuel suppliers, and others; buiit a detailed pro forma financial model, and
identified the sources of capital necessary for the Project. We are confident that the Project can obtain
the necessary permits, approvals and power purchase agreement(s) to reach a successful financial close.

While under the terms of our joint venture agreement with ORP, IEP is not responsible for payments to
the DLNR pursuant to the Development Agreement for Former EWA Feediot Site (the “Development
Agreement” or “DA”}, we have only very recently become aware that WWW, a partner in ORP, has fallen
behind on various periodic payments required by the Development Agreement. IEP also understands
that WWW has been notified of its payment delinquency, and consequently WWW and others at ORP
are arranging the capital necessary to bring the DA back into compliance. Once we collectively
accomplish that, IEP looks forward to (in conjunction with ORP) meeting with DLNR to restructure the
DA so it may be consistent with our abllity to bring this project to successful completion, the terms of
which will be beneficial to both sides of the agreememt.

As the controlling member of the joint venture that is to develop the Project, we share your concern
regarding the status of the DA, are dismayed to hear that these payments are delinquent and especially
aggrieved that unfunded checks have been written to DLNR. IEP assures DLNR that this situation will be
rectified by WWW and ORP, or in the alternative, represent to you that [EP wiil take the measures

EXHIBIT "z



necessary 10 ensure compliance with the DA terms and develop and finance the Project.Our collective
efforts will result in payments being made that will fully bring WWW Into compliance with the DA.
Payment will be made in two parts: the first, consisting of $100,000, will be made on May 2, 2011 and
the second, to be made by May 30, 2011, will consist of the balance due, which at that time will be
$268,287.85 (the then-balance of the amount now due, $182,037.85, plus $86,250.00). Both amounts
will be paid as requested via certified check.

Once this occurs, we wish to discuss with DLNR ways In which we can effectively move forward 10 the
benefit of the Project and all parties associated with it. In our extensive experience developing
regulated and independent power projects worldwide, we understand these “hiccups” to be more the
norm rather than the exception. Many of the most beneficial and successful independent power
projects have been challenged by roadblocks at one or more times during thelr development. We
sincerely hope that this challenge to the IEP-ORP Project will not derall what we know will be a
successful venture for IEP and ORP, and a beneficial power project for the people of Oahu.

Recognizing that we are at a critical juncture in this Project, and that we have not had an opportunity to
meet or speak directly with the DLNR on this issue, we ask that DLNR further forbear, for a short period
of time, from any drastic actlon regarding the DA that would result in a waste of all the effort that has
been expended to date. IEP {and of course WWW and ORP) are very concerned about the possibility of
contracl termination and Peter Dailey, JEP’s Chairman, and | would like to meet with you in Hawaii at
your earliest convenlence to discuss this issue with the intent of satisfying the DA deficiendes and
addressing any other DLNR concerns.

Sincerely,
—
Enzo M. Zoratto
President
international Electric Power, LLC

CC:  Peter Dailey
Kelth Avery



EXHIBIT B
Proposal Dated July 24, .:012

Submitted by
International Electric Power

The “Initial Proposal”
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Al Russedl 8 1aup

Addmibmsis oo

Depintnend ol §auad and Natazid Resomees
Post Ofliee B 621

Honwelinha, Ehawaii Y0800

Re Fransmittil of Oadis Rem wable Pask Inlosmustion
Dea Russed!

htcamationad Licutele Power. 1.8 C (11P) s phaved to provide you with the fisst o) - deliserables m auppont of our
upoming discumsions on the Deselopment Agncorent (DA) and assignahility of e contraet from W est Wil Wik
(W) 0 mew compamy. 11 B-ORP | 1 C. where 88 P will be the inajority owner amd IW will renmsin o minonih
pirticipmnl,

Vhis first submittnl summarizes our proposed churpes 1o the DA and will be Followead with o Statement of
Qualilscations aml an Assipnnwent Justificution Memorandum an Vriddny. July 27, 2002, Following this. we will prepine
s el “rediined™ seesion ol the DA once an understanding oF the terns is aeceplshle o bafh the DENR and | ¢

bash that o repand the enclosed prapnsal is shicere clTort fo et our “hest Fout Torward™ s mahe this project i
seality, White we recugnize thut it may Baill short o certuin DILNR ohjectiven. we ure certnin that it will nlvo SUFPIRS
your expeaations in oflier ureus, (iven this. | propuse thut we use our meeting ol August 7. 2012 1o uncherstutmd ench
olher's perspeciive with the objective of lindding commun ground (o move firward and complete o suceessiil
negolintion,

W e remin e iivd ahout il prent magible and intungible henelits that the project will provide (0 1 Emaiis renen phhe
vien wpgendit and are conlident that the project cm be Graned m comirucied to achicve stikcholder objectives.

Simvrels,

Inzo M. Zoratin
President & CO0D
Internationd: | lectric Power, Lig

Attuchment® HIP-3W Proposal for Camphell Indistriad Park Ewa teediot Develnpmen Agreement

(S Jeter Dailey. IFP
Keith Avery, 3W
Paul Shinkawa, ORP
Marris Afla. DLNR
Gavin Clwn. DINR
Kcith Chum, DINR
[Jaricne Arfola, DINR
Bill McCorviston. M4l.au
Peter J. Hamasaki. M4).. +
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July 25,2012

Mr. Russell J. Tsji

Adminisirator

Department of Land and Natusal Resources
Post Office Box 621

Honolulu, ! luwair 96809

Re: Campbel] Indusirial Park Ewa Feedlot Development Agreemen)
Dear Mr. Tsuji:

As you may bc aware, we arc Jjointly representing West Wind Works, L1.C, a lawaii
limiled linbility company (“3W™), the Developer under that cerdnin Development Agreement dated
November 24, 2010 (“Deve t "), and International Electric Power, LLC (1P, 3W’s
proposed partner in the development of the Oahu Rencwable Energy Purk (“Ppjcct”) at the former Ewa
Fecdlot site al Campbcll Industrial Park, Honouliuli, Ewa, Oahn, Hawaii.

A, Current Status of Development Apreement.

At the meeting of the Board of Land and Nutural Resources (“Board™) on May 25, 20]2,
under ngendn ltem D-16, the DLNR stoff recommended that the Board consider terminating the
Development Agreement for the following reasons:

. 3W filed to domonstrate adequate progress against key milestoncs and
deliverables as stated in the Development Agrcemont;

. IW fuiled to make certain required payments and penally payments for missed
milestones in the Duvelopment Agreement; and

. 3W was $374,375 in arvears in development fee payments as of May 25, 2012.

In response to the foregoing, 3W solicited the support of 1EP to prosont a pathway to
curing such deficiencies, as well as spearhead the effort to develop the Project.

At the meoting on May 25, 2012, the Board agreed (o defor action for 60 days on agenda
Item D-16. The deferral was for the purpose of giving the Statc, 3W and fEP the opportunity (o discuss
an assignment of the Development Agreement to a joint-ventire belween 3W, IEP end other parties, and
an amendient of the Development Agreement, both with the Boals of curing the payment defanlts and
addressing the issues that have arisen during the course of the development of the Project.

anumutoﬁeBoM’saoﬁonanddismionwimDLNRstaﬁ;weundamndﬂmme
following are being requested of 3W and IEP:

70 Sox 7800 * Hov. e, Hawan $8302 2800
2708333 Five Watestion: Plaza dth oo » 500 Al2 Mcane Bovkvard » Honolaly, Itawas 96313
mmmm-m-umm



Mr. Russel! J. 1'suji

Departmont of Land and Natural Resources
July 25,2012

Page 2

2. In conncction with the requent for the assignnnt of the Development Agreement
to IEP-ORP LI.C, o Delawars limited liability company (“IEP-ORP™), 3W and IHP will provide the
DLNR willi organizational infonnation for IBP-ORP and its constituenl members. 11°P-ORP will be a
newly-formed joint venture btween 1EP (70%) and Ouhu Renewable, Park, LI.C (“ORP™) (30°6). ORP is
a Howail limited tiability company in which 3W has an ownurship interest, while IEP ORP 15 a Delawaro
limitod liability compuny to be registered 1o do business in the State of Hawnii, in which IEP will have a
majority controlling intcrest.

3. TEP-ORP will provide a rovised Statoment of Qualifications for the deve lopment
tcam for tho Project. The revised Statement of Qualifications is being provided 1o you undes separate
cover.

4, Based upon the DUNR’s review of the summary of proposcd amendments 10 the
Devclopment Agreement, IEP-ORP will p tither a redlined drafl of a proposed Amended and

1EP and 3W’s propasal for smondment of the Development Agrecment is set forth below.
The proposal assures that the State will be fully paid all deyelopment fie amounts, including the amounts
currently in arrears and provides for a polential $1,000,000 additional rent payment if the Project qualifics
for Federal 1603 Renowablc Energy Refundable Tax Credil(s). '

This proposnl assumes that the assignment described in Ttem 2 above is approved and that
the rovised Siatement of Qualifications described in Jtem 3 above s acceptable to the DLNR.

Bxecution of a Lease pursuant to the amended Development Agrecment would be
condilioned upon closing of the financing for tho Project.

In summary, TBP and 3W propose the following:

L. DLNR will cansent to the assignmeat of the Development Agreement (as
amended) from 3W to IEP-ORP. IEP will be the majority member of TEP-ORP,
while 3W would remain a minority participant through its membership in ORP.

2. TlxeLoasewillaﬂowforﬂwindusionofasublmseofMamofﬂ:e
pmpertymSunPowﬁnWSMWsolardelopmcnt

3. IEP-ORP will make all payments ouwently due under the Development
Agrecment, equal to $374,375.35 (through May 25, 2012), plus $86,000 (through
AuystZS,ZOlZ),mgaﬂwﬁthaimpbhwﬂmnathmeoi%w
annum. Onehalfofﬁlisammunwillbpidwiﬂ\iﬂ sixty (60) days following the

' Nwmawmhwmmmamw“g
m,mmuummwwmmwm.mlmm



Mr. Russell J. T'suji

Department of Land and Natural Resources

July 25, 2012
Pagc 3

2708383

10.

exccution of the Power Purchase Agreement (PPA) with 11LECO and the
remaining one-half will be paid within sixty (60) duys following the closing of
the financing for the Project.

Within sixty (60) days followiny the closing of the financing for the Project, an
additional lump-sum paymont will be made in the amount of the approgate
accrued quarterly devolopment fee payments that would have been duc from
August 25, 2012, to the datc of closing together with simple intercst thercon ai
the rate of 6% por annum.

Closing of the financing for the Projoct will accur no Inter than Decembes 31,
2014, unlcss mutually extended; if closing docs not occur by that dale, the
Development Agrecment (and Lease, if executed prior therciv) may be
terminated by the DLNR.

The various intermediate milestones contained in the current Development
Agreement will be eliminated and replaced with the following two milestopes:
(a) execution of the PPA with HECO, and (b) closing of the financing for the
Project. We arc proposing to eliminate the intermediale milostones currcatly
contnined in the Development Agreement to allow for flexibility and ease of
scheduling, as well as to climinate incurring additional fces associated with
dolays. As a practical mater, the funding to the Project will not close withont
acceptance by the Project’s lenders of the PPA with HECO and the execution of
the Lease, and the PPA and Lease will not be executed uniil the required permits
have been obtnined and the requirements of chapter 343, Hawail Revised
Statutes, have been satisfied; therofore including thesc as sepurate milestones is
redundant,

The lmarentpaymumswillmedloconfommﬂlemarketmmslbreeehtype
of energy goneration. For example, estimated markcl lease rent in Hawaii for
photovoitaic projects is $10,000 per acre per year. The fair market rents for CSP
and Biomass energy generation also will need lo be factored into creating a
blended aggregate rental amount under the Lease that reflects market rents for

these types of enesgy generation.

mmsewiubemwwdatcloshgofﬂ\efﬁnmingfwﬂwhoject,wiﬂx
qumeﬂymnpaymenlsundauwuasebagmnmgmmdmdyﬂmuﬁermd

Aspmof&eﬁﬁmlmmmmuo&mwmdﬁuﬂybm
&mﬁnaﬁxedwbo(mhmdmuﬂly)mmemmminliwofm

rent payments.



Mr. Russell J. Tsuji

Department of Land and Natural Rosources
July 25, 2012

Page 4

D. Su of )ingncinl Be for State. The purpuse of the proposed smendments o
thu Developmont Agresment is to ensure that the Praject i viable and that the State therefore will receive
the development fees and lease rents provided for in the Devclopment Agreement and the Lease. Specific
financial bonofits o the State under the proposcd amendmonis fo the Duvolopmont Agresment are
summanzed below:

Summary of Financial and Contructual Bencfits (o State

Description Carrent DA Amended . DA
Devclapment Fees and Interest Through August . .
2012 (DA negoliations complete) ~ paid % within 60 | o 0 o g’s’;fgg in gwmg::' gg:i
duys ol execution of PPA and % within 60 days of ' l;‘nr total :I?S 503 7'2 s

Financial Closing, at 6% simple interest annually

Development Fees and Interest Through December
2014 at 6% simple interest annually $774,000 $820,440

Additional rent payment to State if the Project N/A

Qualifies for 1603 Refundable Tax Credits $1,000,000
Power in exchange for lcase rent payments — 2.5 Savines of
MW at $0.24/kWh with 1% escalator versus N/A $25 308,864 35+
30.26/kWh with 3% escalator over 20 years oS T TR
Execution Risk Modorate Low
Ability to Sccure Financing Low High
Team Stubility and Capitalization Modsrate 41]

*Net Present Value, cstimated with payments starting Jan 1, 2015, at a 3% discount rate

E. Remaining Delivogubles.

The information related to TEP-ORP in connection with the requested assignment of the
Development Agreement referenced in Fem 2 above will be transmitted to you shortly under scparate
caver.

The revised Statement of Qualifications referenced in Item 3 above also will be provided
to you under separatc cover. The qualifications submittal will reflect revisions to our team equipment
suppliers and installation subcontractors.

The proposed amendment to the Development Agreement referenced in Item 4 above will
be prepared upon agrecment between the DLNR and IEP-ORP on the basic terms of the amendments, as
outlined in this letter above.

delivery of a successful Project on time and on budget. The proposed points listed above are for the
mmdhmuﬁmdimbmwhhmpmmmemmdmwmemvelomAmtbm
DLNR and IEP-ORP.




Mr. Russell 3. Tsuji
Dupartment of Land and Natural Resonrces
July 25 2012

Pape 5
‘Thank you for your consideration of the foregoing, Please confact me with any
guestions.

Very truly yours,

MCCORRISTON MILLER MUKAI MACKINNON 1LLP

e b

William C. McCorriston



EXHIBIT C

Summary of Proposals
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EXHIBIT D-1

Proposal Dated September 27, 2012

the “September Proposal”



Scptember 27, 2012
Via I-mail: Riss ! Y. I agna hensan.gov
September 27, 2012

Mr. Russell J. Tsuji

Administrator

Depariment of Land and Natural Resources
Post Officc Box 621

Honolulu, Hawaii 96809

Dear Mr. Tsuji:

West Wind Works, LLC (‘3W™) is pleased to submi this final proposal to the DLNR to
modify the Development Agreement for the former Ewa Fecdlot site at Campbell
Industrial Park, Honouliuli, Ewa, Oahu, Hawaii, datcd November 24, 2010. Should the
terms of this proposal be accepted by the DLNR, it is anticipated that the parties will
negotiate the {inal Development Agreement within 30 days, which will result in the
assignment of the Development Agreement from 3W to:

1. ORP, LLC. Oahu Renewable Energy Park LLC for 17-acres
2. The DLNR to consider the opportunity for 3W to bring SunPower Corporation
into negotiations with the DLNR for the remaining 93-acres;

We propose paying the State all agreed upon development fce amounts, including the
amounts currently in arrears upon assignment of the DA. Execution of a Lease pursuant
to the amended Development Agreement would be conditioncd upon closing of the
finencing for the Project.

In summery, 3W proposes the following:

e DLNR will conseat to the assignment of the Development Agreement (as
amended) for the exclusive use of 17-acres, from 3W to ORP, LLC
(Hawaii) and its related entities.

* ORP LLC will retain with IEP-ORP LLC, its biomass area of the | 7-acre
plot of the 110-acre parcel and will consent to the assigoment of the
balance of the property (93 acres) to SunPower.

67-287 Kahaone Loop, Waialua, Hawan 96791
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e IEP-ORP will develop one or two SMW biomass plants on its share of the
17 acres of land, depending upon PPA negotiations with 11ECO and
ceconomic factors,

e The Leuse rent puyments offered by IEP-ORP for its shore ol the 17 acres
ol land will be $30,000 per acre annually.

¢ ORP LLC Hawaii will pay 100% of the Development Agreement
Payments accrued prior to Scptember 30, 2012. Such payments would be
paid in onc lump sum afler attaining an BLNR approved assignment of the
modificd DA. (An escrow account for full payment will be established in
favor of the DLNR to be distributed upon completion of the DA
modifications and assignment.)

e 1EP-ORP would pay 100% of the Development Payments applicable
beginning October 1, 2012, based on its prorated share of the property in
which it will have the exclusive rights to develop (17/1 10ths of the current
Development Payments). Such payments will be paid as agreed in the
modilied DA.

» The Lease will be executed at closing of the financing for the Project, with
quarterly rent payments under the Lease beginning immediately thereafter
and continuing through the construction period for the Project and the
remainder of the term of the Lease.

The various intermediate milestones contained in the current Development Agreement
will be eliminated and replaced with the following two milestones: (a) execution of one
or more PPAs with HECO, and (b) closing of the financing for the Project. We are
proposing to eliminate the intermediate milestones currently contained in the
Development Agreement to allow for flexibility and ease of scheduling, as well as to
eliminate incurring additional fces associated with delays. As a practical matter, the
funding to the Project will not close without acceptance by the Project’s lenders of the
PPA(s) with HECO and the execution of the Lease, and the PPA(s) and Lease will not be
executed uatil the required permits have been obtained and the requirements of Chapter
343, Hawaii Revised Statutes, have been satisfied; therefore including these as separate
milestones is redundant.

Thank you for your consideration of the foregoing. Please contact me with any

questions. We would like to set up a meeting at your earliest convenience with 3W, ORP,
LLC, IEP and SunPower to finalize our discussions.

Very truly yours,
Keith Avery
President

67-287 Kahaone Loop, W aialua, Hawan 96791
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EXHIBIT D-2

Proposal Date~d October 1, 2012

the "October Proposal”



Octaber 1 2012

Fia E-mail: Kuysch. ) Dy a han g 2o

Mr. Russell J. ‘T'suji

Administrator

Department of Land and Natural Resources
Post Office Box 621

Honolulu, Hawaii 96809

Dear Mr. Tsuji:

West Wind Works, LLC (‘3W™) and International Electric Power, LLC (“IEP") are
please to submit this final propnsal to the DINR to mndify the Development Agreement
for the former Ewa Feedlot site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, dated November 24, 2010. Should the terms of this proposal be accopted by the
DLNR, it iss anticipated that the parties will negotiate the final Modified Development
Agreement (MDA) within 30 days, which result in the assignment of the MDA from 3W
to IEP-ORP, LLC (“IEP-ORP™), a Hawaii LLC 10 be formed by 3W and ORP LLC and
with IEP will remain an owner of the project, to be hereafler referred to as the Oahu
Renewnble Energy Park (“Project™).

The proposal assures that the State will be fully paid all development fee amounts,
including the amounts currently in srewrs. In summary, TEP and 3W propose the
following:

» DLNR will consent to the assignment of the Development Agreement (as
amended) from 3W to IEP-ORP. LLC.

o IEP-ORP would rotain the exclusive right to develap al 7-acre plot
(specified in Figure 1) of the 110-acre parcel and allow the DLNR to
relcaso the balance of thx: property (93 acres) for development by othurs oo
a non-exclusive basis.

o IEP-ORP would develop one or two SMW bromass plants on 1tx 17 ueres
of land, depending upon PPA negotiations with HECO and economic
factors.

¢ ‘I'he Lease rent payments offcred by I1P-ORP for its 17 acres of land wil’
be $30,000/acre per year. This payment will not be subject 1o annual
escalations.

67-287 Kahaone | onp. W aalua. Hawan Y6701
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IRP-ORP would pay 100% ot the Development Payments uccrued prior lo
September 30, 2012. Such payments would be paild according to Section
B. Sunmry of Fimuncial and Contrictual Renefits schedule:

IHP-ORP would pay 100% of the Development Payments applicable
beginning October 1. 2012. based on its prorate share of the property in
which it will have the exclusive rights to develop (17 acres or 17/110ths of
the current Development Payments). Such payments will accrue quarterly
and be paid within 30 days of Financial Close.

Showld IEP-ORP be unsucoesshul at obtaining a PPA with HECO, it will
udvise DLNR within 30 days of this cvent and the DENR will be free 1o
relense the property for development by others.

The Lease will be executed afier the Project receives a FONSI from the
DLNR, with quarterly rent payments under the Lease beginning
immediately thereafter and continuing through the construction period for
the Project and the remainder of the term of the Lease.

Closing of the financing for the Project will occur no later than December
31, 2014, unless it is mutually agreed between the parties to extend this
deadline. If closing does not occur by that date, the MDA may be
terminated by the DLNR.

The various intermediate milestones contained in the curvent Development
Agreement will be eliminated and replaced with the following two
milestones: (g) execution of one or more PPAs with HECO, and (b)
closing of the financing for the Project. We are proposing to eliminate the
intermediate milestones currently contained in the Development
Agreement to allow for flexibility and ease of scheduling, as well as to
eliminate incurring additional fees associated with delays. As a prustical
matier, the funding to the Project will not close without acceptance by the
Project’s lenders of the PPA(s) with HECO and the execution of the
Lease, and the PPA(s) and Lease will not be executed until the required
permits have been obtained and the requirements of Chapter 343, Hawaii
Revised Statutes, have heen satisfied; therefure including these ax separute
milestones is redundant.

As part of the ariginal proposal, IEP-ORP will offer to soll power directly
todmsmwﬁ:raﬂudpﬁm(mmdanmuy)muwmmywsm
lieu of or in addition to Lease rent payments, This offer will remain in
effcet throughout the initial 5 year tevm of the lease.



B.  Summapy of Finpncial Benefity for State

Specific financiul benefits to the Stute under the pruposcd wmnendments o the
Development Agreement are summarized below:

Summary of Financial and Contractus) Bencfits (o State

Description Payments to DI.NR

100% of Devclopment Payments accrued and not paid
through September 30, 2012, paid as fellows:

Upon execution of MDA ...................... $ 136,719
Upon receipt of FONSI from DINR........$ 136,719 $546,875
Upon receipt of long term Lease............. $ 136,719
Upon receipl of PPA........cccoiecieen.. . 5 136,719
100% of Development Payments paid quarterly from T
October 1, 2012 to December 2014 or completion of $98,675
long term Lcase (based on a 17 acre parcel) 1
[ Annual Tease rent payment (based on 17 acres) $510,000
Power in exchange for or in addition 1o lease rent Savings of
payments — 2,5 MW at $0.24/kWh with 1% escalator __ | $25,308,064.35*

*Net Present Value, estimated with payments starting Jan 1, 2015, ai a 3% discount ralnc___J

This proposal is predicatod on 1BP-ORP being assigned the rights to the MDA and IEP-
ORP LI.C providing the payment for all Development Payment in arrears. Should this
proposal be acceptable to the DLNR, 3W will be released from all of its obligations as
they pertain to the Development Agreement currently in effect, including eny and all
obligations to cure past-due or delinquent Development Payments

Thank you for your consideration of the forcgoing. Please contact me with any
questions.

Vi tr?‘y yours,
—_—
Avery -
president

67-287 Kshuone Loop. Waialua | auwa 9671
keith a westwindworks com




EXHIBIT D-3

Answers to DLNR Questions Dated Novembexr 8, 2012

the *November Proposal”



Answers to DLNR Qucstions
From

West Wind Works LLC (3W)

In Conjunction with
International Electric Power LLC (1EP)

November 8, 2012

1 IEP-ORP, LLC 1s the proposed assignee of the Development Agreement and shall be the
developer of the proposed power project to be sited on a portion of the Ewa Feedlot
property. The members of IEP ORP, LLC, a Hawalian registered company (to be formed),
ani their respective ownership percentages are currently as following:

= A Hawaian-registered subsidiary of IEP(to be formed) 60%
* Oahu Renewable Park, LLC {ORP) ~ 35%
»  Abacus Financial Group (Abacus) - 5%

Responsibilities of the portics are eapected (o be as follows:

e |EP will serve as primary project developer and In that capacity will
negotiate project contracts, obtain permits, arrange financing and oversee
project construction.

©  ORP is the Project’s local partner, and will assist in most phases of project
development {especlally those parts of development having to do with local
constituencies), including permitting, PPA negotiation, feedstock supply and
O&M contracting.

¢« Abacus is primarily a financial investor and will have a limited role in project
development.

iP-Ok . LLC wili be member-managed, with 113P being the managing membes of*
theLlx .

2. The proposed site covers a footprint of 17 acres along Olai St, with access to the main road.
Below is an image showing the new proposed footprint in relation to the footprint
suggested by 3W {shown in red blocks) in its proposal dated October 1, 2012, The new
footprint shall be the bass for the assignment of the Development Agreement to 'EP-ORP.

67-287 Kahaone Loop, \Valalna. Hawaii 96791




The planned improvements tor the site include a multi-building energy generation facility, a
substation, and a feedstock processing/holding area. The maximum bullding height is
estimated to be 60 feet, which is the height of the tallest building housing the generator.
The smokeslack is anticipated 10 be up to 100 feet, which may be sdjusted to meet Hawaii
state regulations and will depend on the environmental controls for the system. A 3-D
rendering of the smokestack and generator building is shown below:

67-287 Kahaone Loop. Waialua. Hawaii 96791
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The surrounding infrastructure improvements to the property for two 5 MW plants located
on the 17 acre leased property will include:

« Removal of any unnecessary fencing and concrete left by former feedlot

o Gradng of lot for construction

« Installation of new fencing around IEP ORP facility

o Multiple entry points from Olai St, and an access road for construction and
feedstock delivery

» Utihty hookup and access for the site as well as drilied water wells

« Drainage system

° Lighting and secunty

IEP-ORP has removed the construction of an Eco-Center from its plans due to the
reul cstate constraints, but will work with other land users on the balance of the
property to sce if this concept can be promoted m d properly funded

The huilding footprint will fully encompass the equipment necessary and is expected to be
configured with the approximate dimensions as shown below. IEP-ORP plans to a design
very simila” to the plan below, which is currently under constructlon in Georgia, using our

expected technology pa-tner Hurst/GES.

67-287 Kahaone Loop, Waialua. Hawaii 96791
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Initially e biomass
fas lity placement by
3IW showed the plant
along the left border
of the property
(labeled Green
Waste), as shown on
the right:

I'his location was far
from the access
point of Olai St
along the shorcline
snd pavtially
covered with flight
easement restrictions
shawn on the plot
below

A -,
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ey 30, 2010

Since the witial submussion of the RFP, this area has been more thoroughly reviewed for its
suitability for construction. This space will not work for a sublease arrangement as there is
no direct access to public roads, and the flight path covering hz!f of the al otted land would
also be prohibitive for stack height restrictions  This vequired 1EP-ORP to rec s ‘er the

67-287 Kahaone Loap, Waialua. Hawaii 96791
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optimal location of the plant, sitiuaiing the plant alona Olal St appeared to be the best
location to avoid the issues abuw

fhe new proposed foptprint af the biomass facility (one 'or two genérators) is shown below:
A) view in relation to the Camiphell industrial Park:.

3 View in relation 10 shoreline:

67-287 Kahaone Loop, Waialua, Hawaii 96791
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In both sceharios, the generation bulldings will create savings by sharng a .ommon
feedstock processing area The black outline is the brohen out moperty for ITF ORP 11y
final design may differ in arrangement for optimlzation ol operations

IEP-ORP refers to OLNR's document nymber 050d266 1n which it is mdicated that the total
amount of Development Fres outstanding, including late fees, 1s $528.125.35 as of

November 24, 2012. 1EP-ORP proposes to pay this amount in the follo\niing instaliments,
within 30 days of the milestones mentioned below:

¢ Payment 1 - 25% ot the assignment of the DA to IEP-ORP

v Payment 2 - 25% at IEP-ORP becoming short listed on HTECO RFP

« Payment 3 - 25% at signing of Power Purchase Agreement (PPA)

® Psyment 4 - 25% at Financial Close and execution of lease agreement

Paymont | will be placed in an escrow account by Ahavus on behalf of the. DI.NR
upon acceptance of 3W's proposal as amended by this correspondence and any

subsequent negotiations. it will be released to the 11 NR onee the DA is assigned
to I:P-ORP. !

Payment 2 will be placed in an escraw account by Abacus on behudl of the DLNR

upon issuance of the HECO RFP. It will be “cleased to the DLNR when IEP-ORP
is short-listed on the procurcment. :

Puyment 3 will be placed in uni escrow account by cithicr Ahacus or JEP-ORP on
behaif of the DLNR upon submitiaf of the application for the PPA to the Public

Utilities Commission (PUC). it will be released to the DENR when IEP-ORP
obtnins the PPA. . )

Payment 4 will not be placed in eacrow wnd wilt be paid Lo the DLNil by cither

IEP-ORP or Abacus upon execution of the lease agreement, snucipated to be
around Financia! Closc.

Proof of funds for Payments | through 4 has been by provided by Abacus to [EP-.
ORP's legal counsel, Mr. Bilt McCorriston at McCorriston. Miller, Mukai and
Mackinnon in Hawaii, who will also administraiur of the esercw aceounts.
Development Fees accrued after DLNR s assignment of the Devclopment
Agrecment to IEP-ORP will be calculated based on the prior fee of $345,000
annuaity. multiplied by 17 acres qut of 110 acres, whizh amounts to $13,329 per
quarter o $53.318 annually. These payments will acerue quarterly and be paid by
IEP-ORP upon issuance of the PP A and Financial Closc,

67-287 Kahaone Loop, Waisiua, Hewaii 96791
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5. Attached to this document asfigure S . 's a project sthedule that shows the anlicipated

major milesiones for the project, including responding 10 the 1FCO RI P, naviggting through
the development approval process, and finally, through {inancing, construction,
commisgioning and operations of the facility. Operations are anticipated \o commence by
November 2016. This schedule anticipates the HECO RFP refeased 1 Masch 2613, and wil
be adjusted once ihe final REP is seleased. )

IEP-ORP has proposed that an anmyal rent of $30,000/atre is used in the Development
Agreement. This figure is intended to be adjusted subject to an appraisal 10 be conducted by
the State and funded by I1EP-ORP of the 17 acre parcel n question. The timing of thn
appraisal shall be prior 1o Financlal Close. IEP-ORP recognizes that the State will expect vo
recelve rental payments equal 1o 8% of the appraised value of the property.

For the purposes of completing the Development Agreement, the proposed Inase terms are
listed below: .

*  Maamum term 65 vears with en optic- to renew;
s Ingtial fixed rent for 25 years or torm of PPA. whichover is longoer
e Rent re-opening each 20 year period until terh Fulfilled.

67-287 Loop, Waisius, Hawali 96791
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EXHIBIT E

General Location of Preferred Project Site
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EXHIBIT BB

Map of Ewa Feedlot showing general location of relocated
"Project Site”
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EXHIBIT I

A August Proposal
B Table (Summary of Relevant Changes)



MCCORRISTON MILLER MUKAI MACKINNON 1.¢

AT T OINENYNS AT 1AW
August 7, 2013

Mr. Russell Tsuji

Mr. Kevin Moore

Mr. Gavin Chun

Department of Land and Natural Resources
Land Division

State of Hawaii

Post Office Box 621

Honolulu, Hawsii 96809

Re: rmer Ewa F ot

Dear Gentlemen:

We would like to thank Russell Tsuji for taking the time to discuss the status of this
matter with Enzo Zoratto via telephone on August 5, 2013. Based upon the discussion between Mr. Tsuji
and Mr, Zoratto, we understand that the DLNR is not in a position to conduct further discussions
regarding the terms and conditions contained in the draR Amendment and Restatement of Development
Agreement with respect to the determination of the lease rent payments, payment of taxes or bonding
requirements for the development fees. We therefore, withdraw our proposed revisions of July 21, 2013,
to those provisions and resubmit the following clarifications, which we would like the DLNR to consider
in preparing its determination to the DLNR Board {(BLNR).

Issue 1 - Milestones

IEP-ORP will achieve the following milestones.

2 LMt e MG I QN RESER rijtls \BIGLIME
1IEP-ORP will make a first payment of $132,031.33 of past-due development fees upon approval
by the BLNR and execution of the Amendment and Restatement of Development Agreement
including the proposed IEP-ORP terms contained herein. The next scheduled meeting by the
BLNR at which this can be considered is anticipated to be September 13, 2013, Upon approval
by the Board and execution of the Amendment and Restatement of Development Agreement,
IEP-ORP will make the first payment of $132,031.33.

2. Shortlisting by HECO to Negotiate a PPA

IEP-ORP will pay the second installment of past-due development fees in the amount of
$132,031.33 when [EP-ORP is formally shortlisted by HECO This payment will be made thirty
(30) days after execution of the Amendment and Restatement of Development Agreement, or on
October 13, 2013, whichever 1s earlier

292603.1
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Mr. RusscH Tsuji
Mr. Kevin Moore
Mr. Gavin Chun

August 7, 2013
Page 2
3. EIA Draft Submitial

IEP ORP will submit the draR EA forty five (45) days after Milestone 2, which will provide
sufTicient time to complete the document, but in any case by not later than November 27, 2013.

4. Approval of EA and Issuapce of FONSI

DUNR has indicated that sixty (60) days will be required to review the draft EA and for the
issuance of a FONSI (assuming that a FONSI is determined to be appropriate). This is estimated
to be January 26, 2014.

5. leti Surv d ission ivisio jcati
Subject to issuance of a FONSI, IEP-ORP will complete the required appraisals and survey of the
property, and submit an application for subdivision by February 26, 2014.

6. Execution of the PPA

IEP-ORP will make the third payment of past-due development fees in the amount of
$132,031.33 (plus one year of modified development fees in the amount of $53,318) upon
execution of the PPA. This generally occurs six (6) weeks after PUC approval and completion of
the Interconnection Study (which are not DLNR milestones); but in any case, the third payment
will be made by not later than July |, 2014,

7. FEinancial Close
IEP-ORP will make the final payment of past due development fies in the amount of $132,031.33
(plus one year of modified development fees in the amount of $53,3 18) upon financial close, but
in any case, the final payment will be made by not later than September 1, 2014.

8. Execution of Lease

IEP-ORP will execute the lease agreement and pay lease payments during construction by not
later than September 1, 2014,

Issue 2 — Bonding

With respect to bonding, [EP-ORP did not agree to provide bonding for the past due payments. However,
recognizing that the DLNR is seeking comfort from IEP-ORP that it has set aside sufficient funds to
cover this payment ($528,125.35 in 4 payments of $132,031.33 each), IEP-ORP will consider placing in
escrow the full $528,125.35, which will be drawn upon as the milestone payments are made to the DLNR
The balance of funds will not be made available to DLNR for any other purpose, but to offset past due
development fee obligations.

292603.1



Mr. Russcll Tsuj
Mr. Kevin Moore
Mr. Gavin Chun
August 7, 2013
Page 3

Issuc 3 - Taxes

Retracted as a condition by IEP-ORP.
Issue 4 - Lease Payments

Retracted as a condition by IEP ORP.

We understand that the DLNR Land Division office is not in a position to negotiate or
accept the above requested modifications to the draR Amendment and Restatement Development
Agreement and that the requests presented herein require BLNR approval. We seek your support to these
changes and we will be present at the BLNR meeting on September 13, 2013 to articulate our position if

necessary.
Thank you again for your consideration.

Very truly yours,

McCorriston MiljerMukgd MacKinnon LLP
(4
William C. McCorriston

WCM:ps
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AMENDMENT AND RESTATEMENT
of
DEVELOPMENT AGREEMENT

for

FORMER EWA FEEDLOT SITE

Department of Land and Natural Resources
Land Division
State of Hawaii

301656.3

EXHIBIT 2



AMENDMENT AND RESTATEMENT
of
DEVELOPMENT AGREEMENT

THIS AMENDMENT AND RESTATEMENT OF DEVELOPMENT AGREEMENT is
made and effective this day of , 20 (“Effective Date”), by
and between the STATE OF HAWALII, by its Chairperson of the Board of Land and Natural
Resources (“Chairperson”) by the authority granted by the Board of Land and Natural
Resources (“Board”) at its meetings held on August 25, 2006, August 14, 2009, March 8, 2013,
and November 8, 2013 for the Department of Land and Natural Resources, Land Division,
whose principal place of business and post office address is 1151 Punchbow! Street, Room 220,
Honolulu, Hawaii 96813, (“State”); and PSP III, LLC, a Hawaii limited liability company,
whose principal place of business and post office address is 850 West Hind Street, #100,
Honolulu, Hawaii 96821 (“Developer”).

RECITALS:

A. State owns in fee simple that certain parcel of land situated at Honouliuli, Ewa,
Oahu, Hawaii. The parcel consists of approximately 110.106 acres and is identified by Tax Map
Key No. (1) 9-1-031:001 (“Subject Property”). The Subject Property is also known as Land
Court Lot 12022, as shown on Land Court Map 888 of Land Court Application 1069 and
described on Land Court Certificate of Title No. 498,504.

B. The Board made a finding on August 25, 2006, that the public interest demanded
that the Subject Parcel be approved for disposition by lease through a direct negotiation process.
On August 14, 2009, the Subject Property was also designated a revenue generating property
with certain authority to issue a lease delegated to the Chairperson. On November 8, 2009, the
State issued a Request for Qualifications/Request for Proposals (“RFQ/RFP”) for the Former
Ewa Feedlot to select a developer to develop the Subject Property.

C. Pursuant to the RFQ/RFP process, West Wind Works, LLC, a Hawaii limited
liability company (“3W”) submitted a development proposal entitled “OAHU RENEWABLE
ENERGY PARK OAHU, HAWAIL: Development Proposal For The Former Ewa Feedlot,”
dated March 30, 2010 (“Development Plan”), incorporated herein by reference, which provided
for the development of different renewable energy facilities by various providers, including
wind, solar, and biomass facilities, under a ground lease arrangement between 3W and the State.

D. Pursuant to the RFQ/RFP process, the State selected 3W to enter into exclusive
negotiations of a development agreement and lease for the Subject Property.

E. A development agreement for Former Ewa Feedlot Site, was executed and
effective November 24, 2010, by and between the State of Hawaii, by its Board, and 3W
(“Development Agreement”).

Development Agreement for
Former Ewa Feedlot Site
301656.3



F. Under the Development Agreement, 3W was provided ninety (90) days to
conduct a due diligence investigation (the “Due Diligence Period”), and the right to request, in
writing, an extension of the Due Diligence Period. However, the 3W did not exercise its right to
request an extension of the Due Diligence Period.

G. On March 2, 2012, the Chairperson issued a Notice of Default to 3W for failure to
keep Development Agreement fee payments current and failure to comply with other terms of
the Development Agreement.

H. At its meeting of March 8, 2013, under agenda item D-8, the Board approved the
modification and assignment of the Development Agreement to IEP-ORP, LLC (IEP-ORP).

L However, 3W and IEP-ORP never executed the assignment, and the modifications
were not implemented. On October 18, 2013, Land Division was informed that IEP-ORP was no
longer interested in participating in the assignment of a modified development agreement.

J. Subsequently, 3W succeeded to Developer’s interest, and 3W and Developer
requested the Development Agreement be assigned to Developer and amended.

K. Developer has completed all necessary due diligence.

L. At its meeting held on November 8, 2013, under agenda item D-13, a copy of
which is attached as Exhibit A, the Board approved the modification and assignment of the
Development Agreement under the terms and conditions cited therein, and as otherwise
approved by the Board on March 8, 2013, under agenda item D-8, which by this reference is
incorporated herein.

M. By instrument dated , 2014, 3W assigned the Development
Agreement to Developer with the Consent to Assignment signed by the Chairperson under the
delegated authority approved by the Board on August 14, 2009 under agenda item D-5.

AGREEMENT:

NOW, THEREFORE, in consideration of the recitals and the mutual covenants,
obligations and conditions set forth in this agreement, the State and Developer hereby mutually
agree as follows:

1. Amendment and Restatement of the Development Agreement. Pursuant to
Paragraph 27 of the Development Agreement and as approved by the Board at its meeting on

November 8, 2013, under agenda item D-13, the Chairperson approves this amendment and
restatement of the Development Agreement in its entirety under the terms and conditions below,
hereinafter the “Amended Agreement”:

a. Term. The term of this Amended Agreement shall commence on the
Effective Date stated above, and terminate on December 31, 2016 (the “Expiration Date”),
3

Development Agreement for
Former Ewa Feedlot Site
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unless extended or terminated sooner pursuant to the terms of this Amended Agreement. The
State and Developer agree that if, as of December 31, 2016, Developer and HECO (as defined
below) have entered into a PPA (as defined below) which has been submitted to, but not yet
approved by the State of Hawaii Public Utilities Commission, then Developer, by written notice
to the State together with an extension payment totaling ONE HUNDRED THIRTY-THREE
THOUSAND AND NO/100 DOLLARS ($133,000.00), may extend the Expiration Date until the
earliest of (i) ninety (90) days after approval of the PPA by the State of Hawaii Public Utilities
Commission; (ii) withdrawal of the request for approval of the PPA; (iii) disapproval of the PPA
by the State of Hawaii Public Utilities Commission and an election not seek reconsideration or
appeal of the disapproval; or (iv) December 31, 2018. As used in this Amended Agreement
“binding PPA” shall mean a PPA that has been executed by Developer and HECO and has
received all approvals from the State of Hawaii Public Utilities Commission required by
applicable law.

b. Curing_of Existing Monctary Dclinquencics.  Developer shall cure
monetary delinquencies, previously accrued by 3W under the Development Agreement, in the
amount of FIVE HUNDRED TWENTY-EIGHT THOUSAND ONE HUNDRED TWENTY-
FIVE AND 35/100 DOLLARS ($528,125.35), to be paid in the following installments:

i Payment 1: ONE HUNDRED THIRTY-TWO THOUSAND
THIRTY-ONE AND 34/100 DOLLARS ($132,031.34) due within thirty (30) days after the
Effective Date of this Amended Agreement;

ii. Payment 2: ONE HUNDRED THIRTY-TWO THOUSAND
THIRTY-ONE AND 34/100 DOLLARS ($132,031.34) due within thirty (30) days after the
earlier to occur of the following: (A) execution of a binding Power Purchase Agreement
(“PPA”) between Hawaii Electric Company (“HECO”) and Developer; or (B) waiver of this
condition in writing by Developer; and

iii. Payment 3: TWO HUNDRED SIXTY-FOUR THOUSAND AND
SIXTY-TWO DOLLARS AND 66/100 ($264,062.66) due within thirty (30) days after the
financial close and execution of a lease agreement between the State and Developer pursuant
to paragraph 1.n. of this Amended Agreement.

All payments shall be in the form of either a cashier’s or certified check
made payable to the Department of Land and Natural Resources (“DLNR”). This amount shall
represent all monetary delinquencies previously accrued under the Development Agreement by
3W, and payment of such amounts as set forth above shall constitute a cure of all such
monetary delinquencies and any other defaults by 3W under the Development Agreement
prior to the Effective Date. None of these payments are conditional or refundable in any
manner. Time is of the essence as to all payments.

c. Modified Development Agreement Fees. Commencing as of the
E ffective Date of this Amended Agreement, Developer shall pay to DLNR modified
development agreement fees as follows:

i FIFTY-THREE THOUSAND THREE HUNDRED EIGHTEEN
AND 00/100 DOLLARS ($53,318.00) within thirty (30) days
4
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after the execution of a binding PPA with HECO; and

ii. FIFTY-THREE THOUSAND THREE HUNDRED EIGHTEEN
AND 00/100 DOLLARS ($53,318.00) within thirty (30) days
after financial close and execution of a lease agreement between
the State and Developer pursuant to paragraph 1.n. of this
Amended Agreement.

d. Bonding of Monetary Payments. Developer shall, at its own cost and
expense, within fifteen (15) days from the effective date of this Amended Agreement, procure
and deposit with the State and thereafter keep in full force and effect during the term of this
agreement a good and sufficient surety bond to provide security that all installments to cure
existing monetary delinquencies are paid to DLNR as described in paragraph 1.b., above, in an
amount of FIVE HUNDRED TWENTY-EIGHT THOUSAND ONE HUNDRED TWENTY-
FIVE AND 35/100 DOLLARS ($528,125.35); provided, however, the amount of such surety
bond may be reduced proportionately as payments are made by Developer of the amounts
set forth in paragraph 1.b. above.

€. Taxes and Assessments. Developer shall be responsible for all taxes and
assessments applicable to or arising from the Subject Property. Developer will pay or cause to
be paid all taxes, assessments or other governmental charges levied upon any of Developer’s
property or Developer’s income derived from the Subject Property or under this Amended
Agreement before the same become delinquent.

Time is of the essence as to all payments specified herein. If Developer fails to make any
payment in full by the date due, then Developer is in material default on this agreement. In such
event, all the payments immediately become due and payable without notice at the option of the
State. The State may also terminate this agreement and all Developer’s rights hereunder.
Termination shall not relieve Developer of the duty to pay all payments or in any way preclude
the State from any action necessary to collect any and all unpaid payments. Failure to exercise
any of these rights shall not constitute a waiver of the right to exercise the same at a later time or
in the event of any subsequent default.

f. Modified Development Plan. The Developer has prepared and submitted
to the Board a modified development plan that proposes to develop the Subject Property with an
at least 20 MWp (MegaWatt Peak) solar park, as shown on Exhibit B attached hereto, hereinafter
the “Modified Development Plan”.

The Board’s approval to amend and assign the Development Agreement,
including but not limited to the approval of the Modified Development Plan as proposed by the
Developer, shall not be deemed a warranty or other representation on the part of the State that
Developer will be able to obtain all necessary federal, state and county entitlements, permits or
other approvals required to enable Developer to develop its proposed project or planned
improvements.

The Developer assumes all risks of development. Developer agrees and
5
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admits that Developer is solely at risk with respect to the profitability or financial success of the
proposed Modified Development Plan. The Developer assumes all costs and expenses
associated with this Amended Agreement and shall at all times with respect to the Subject
Property use due care for public safety and agrees to indemnify, defend, and hold the State
harmless.

g. Condition of the Subject Property. The Subject Property shall be leased in
an “as is” condition, and the State makes no representations regarding the condition of the
Subject Property; or the suitability of the Subject Property for the proposed Modified
Development Plan. Developer, at its sole cost and expense, has conducted its own
investigations and due diligence regarding the Subject Property to determine any and all site
work necessary to develop the Subject Property in accordance with the Modified Development
Plan, including but not limited to demolishing existing improvements and removing hazardous
materials, if any.

h. Right of Entry. After execution of this Amended Agreement, and subject
to the Developer providing a certificate of liability insurance naming the State as additional
insured, the State will grant Developer a written right of entry to the Subject Property. The right
of entry may be revoked at any time, with prior written notice from the State, if the Developer
fails to meet the modified benchmark described in Section 1.j. below.

The right of entry will authorize Developer, including its employees,
agents, consultants, counsel, advisors, equity owners, contractors and subcontractors, to enter the
Subject Property, with prior notice and, while thereon, make surveys and appraisals; take
measurements, geotechnical investigation, test borings, other tests of surface and subsurface
conditions and soil tests and sampling; make structural and engineering studies, and inspect the
Subject Property, all at Developer’s sole cost and expense. The right of entry shall not grant
Developer any right to develop, construct or install any improvements on the Subject Property,
and Developer will not have any such right to develop, construct or install any improvements on
the Subject Property until the lease has been executed and delivered. Under such right of entry,
Developer shall indemnify, defend and hold and save the State harmless from and against all
claims, demands or liability for loss or damage, including property damage, personal injury and
wrongful death, mechanic’s and materialmen’s claims, design or construction defects, and third
party claims, arising out of or in connection with any such entry upon the Subject Property by
Developer or its employees, agents, consultants, contractors and subcontractors. The foregoing
covenants of Developer shall survive any termination of this Amended Agreement.

1. Modified Benchmarks. At its sole cost and expense, Developer shall
prepare and process any and all required environmental assessments, environmental impact
statement preparation notices, and environmental impact statements (“EA/EIS”) required under
Chapter 343 of the Hawaii Revised Statutes (“HRS”) and for Developer to implement the
Modified Development Plan.

Without limiting the foregoing, Developer shall prepare a draft
environmental assessment (“EA”) for the Modified Development Plan and have a draft EA
published in the State of Hawaii Office of Environmental Quality Control (“OEQC”)’s
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publication, The Environmental Notice no later than August 1, 2014. Should the Developer fail
to mcct the aforementioned benchmark deadline, any and all exclusive development rights to the
Subject Property granted to the Developer shall terminate, and State shall be allowed to accept
unsolicited or solicited proposals from other private entities for the Subject Property, or enter
into an exclusive agreement or lease covering the Subject Property, without any further consent
from the Developer.

It is understood and agreed that if a Finding of No Significant Impact
(“FONSI”) is not issued and a full environmental impact statement or statements (“EIS”) is
required, Developer shall be required to obtain the State’s “final approval” of the Modified
Development Plan, and that the State’s final review and final approval or disapproval of the
Modified Development Plan shall not occur until after Developer has received final non-
appealable acceptances of all required final EIS covering the Modified Development Plan and
until after all such final EIS are presented at a public meeting of the Board. It is understood and
agrced that the State shall have the right to withhold final approval of the Modified Development
Plan and to terminate this Amended Agreement if, based on the final EIS or matters raised in
connection therewith, the State decides that implementing the Modified Development Plan is not
acceptable or desirable. In making this decision, the State shall not be limited to considering the
factors involved in determining whether the final EIS is or are legally acceptable under HRS
Chapter 343. Rather, the State shall have the right to consider fully all the environmental factors
involved in the Modified Development Plan and to weigh the benefits against the adverse
impacts of the Modified Development Plan and may withhold final approval of the Modified
Development Plan and terminate this Amended Agreement for reasons including, but not limited
to: (1) the adverse environmental impacts resulting from implementing the Modified
Development Plan, including environmental, economic, social, and cultural impacts; (2) the
inadequacy of measures proposed by Developer to mitigate the adverse environmental impacts of
the Modified Development Plan identified in the final EIS; (3) the nature of any adverse
environmental impacts of the Modified Development Plan as identified in the final EIS which
cannot be avoided or mitigated; or (4) alternatives described in or raised in connection with the
final EIS.

Within sixty (60) days after all final EIS have been presented at a public
meeting of the Board, the State shall notify Developer whether the State has: (x) granted final
approval of the Modified Development Plan; (y) granted final approval of the Modified
Development Plan subject to Developer’s acceptance of certain specified conditions; or (z)
denied final approval of the Modified Development Plan and will terminate this Amended
Agreement. Within thirty (30) days of Developer’s receipt of notice of any specified conditions
to the State’s final approval, Developer shall notify the State in writing whether it accepts such
conditions. If Developer fails to accept such conditions within the thirty-day period, the State
shall be deemed to have denied final approval of the Modified Development Plan and to have
elected to terminate this Amended Agreement. No such final approval of the Modified
Development Plan by the State shall be deemed a warranty or other representation on its part that
Developer will be able to obtain all necessary federal, state and county entitlements, permits or
other approvals required to enable Developer to develop the Subject Property in accordance with
the Modified Development Plan.
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j- Developer to Obtain All Necessary Land Use Entitlements, Regulatory/
Utilitics Approvals, and Powcr Purchasc Agreements. Devcloper shall at Developer’s sole cost
and expense, expeditiously and diligently seek to obtain all necessary and appropriate land use
entitlements, permits, and regulatory approvals, including, but not limited to, all special
management area, public utilities, and other approvals, permits and entitlements from the United
States of America, State of Hawaii (including the State Legislature if applicable and Public
Utilities Commission), City and County of Honolulu (“City”), and HECO so as to enable
Developer to develop and use the Subject Property in accordance with the Modified
Development Plan.

Developer shall, within 30 days of the State’s request, provide the State
with a written report and shall meet with the State and/or the State’s staff regarding the status of
and material issues relating to Developer’s efforts to obtain the required entitlements and
approvals.

k. Special Management Area Permit (“SMP”). Developer shall, by no later
than final Board approval of the lease, have its application accepted by the City for an SMP that
allows Developer to develop and use the Subject Property in accordance with the Development
Plan, and by no later than one (1) year after submission, obtain SMP approval from the City
Council. In the event separate applications are required for certain renewable energy
components, all such applications must be accepted by the City, and all such SMP approvals
obtained from the City Council, by the deadlines specified above.

I. Flight Path Easements. The Subject Property is encumbered by flight
easements in favor of the United States of America. Developer shall, prior to the Expiration
Date, obtain approval from the United States of America (including the Federal Aviation
Administration) and the State Department of Transportation (if applicable) that allows Developer
to develop and use the Subject Property in accordance with the Development Plan.

m. Modifications to the Modified Development Plan. Developer shall be

entitled to make such changes and modifications thereto as may be required to address and
satisfy any comments made or issues raised by the appropriate agencies of the United States of
America, State of Hawaii, City and County of Honolulu, or HECO without the further consent or
approval of the State, so long as: (a) Developer provides advance written notice to the State of
the changes or modifications, including a reasonably specific explanation of why the changes
and modifications are being undertaken and their anticipated effect; and (b) such changes or
modifications do not: (i) materially alter or change the development of the Modified
Development Plan, including without limitation, the nature, size, and quality of the renewable
energy component; (it) reduce the rents to be paid under the lease; or (iii) provide for uses that
are not permitted by applicable laws or ordinances.

In addition, the State recognizes that from time to time the Modified
Development Plan may require changes or modifications initiated by Developer. Developer may
make any such changes or modifications to said Modified Development Plan with the prior
written consent of the State, which consent may be withheld by the State if such changes or
modifications: (x) require the preparation of a new or supplemental EA or EIS; (y) materially
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alter or change the development of the renewable energy component as set forth in the Modified
Development Plan, including without limitation, the nature, size, and quality of said component;
or (z) reduce the rents to be paid under the lease.

n. Agreement to Issue Lease. The terms of the lease to be issued by the State
to the Developer for the Subject Property shall be based on the State’s standard lease form as
may be modified by negotiation between the State and the Developer; provided, however, that
(a) the term of the lease shall be no more than sixty-five (65) years; (b) the annual lease rents
shall be the fair market rent as determined by an independent appraisal pursuant to Section
171-17(b) HRS, as amended, where the valuation of the Subject Property is based upon the
highest and best use of the Subject Property as allowed by applicable law (“Appraisal”); (c) the
annual rent will be fixed for the initial 25 years of the lease term, and thereafter shall be subject
to readjustment in years 25 and 45 (each readjustment to cover a 20 year period); and (d) the
lease shall encompass the entire Subject Property and payment of the lease rent for the Subject
Property shall commence upon issuance of the lease. The State and Developer agree to obtain
the Appraisal as soon as possible after execution of this Amended Agreement. Notwithstanding
the foregoing, it is understood and agreed that the State shall issue the lease only if Developer
has fully complied with all the terms and conditions of this Amended Agreement and
satisfactorily complied with each of the following conditions:

i Publication of Draft EA. Developer shall have prepared a draft EA
for the Moditied Development Plan and shall have had that draft EA published in the Office of
Environmental Quality Control’s The Environmental Notice no later than August 1, 2014.

ii. Final EA and FONSI/Final Approval of Modified Development
Plan. Developer shall have (a) caused to be published in the OEQC’s The Environmental Notice
a final EA and FONSI covering the Modified Development Plan; or (b) obtained the State’s final
approval of the Modified Development Plan if required pursuant to Section 1.j. hereof.

iii. Land Use Entitlements and Approvals. Developer shall have
obtained from the United States of America, State of Hawaii (including the State Legislature if
applicable, and Public Utilities Commission), City and County of Honolulu, and HECO final
non-appealable approvals and determinations for all necessary land use, zoning, special
management area , utilities, and other approvals, permits, agreements, and entitlements to enable
Developer to develop the Subject Property in accordance with its Modified Development Plan.

iv. Lease Agreement. Developer and the State shall have agreed on
all lease terms and conditions, subject to the review and approval by the Department of the
Attorney General.

V. Financing. Developer shall have submitted evidence reasonably
satisfactory to the Chairperson that Developer has adequate funding and/or financing to fully
develop the Subject Property in accordance with its Modified Development Plan, including
without limitation, pro forma financial statements for the project, financing and/or equity
commitment letters, and confirmations/evidence of tax credit eligibility.

Vi. Registration. Developer is registered and is in good standing with
the State of Hawaii Department of Commerce & Consumer Affairs Business Registration
Division.
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0. Dcvcloper’s Right to Terminatc Amended Agreement. Developer may at
any time at its option and in its sole and absolute discretion by giving written notice thereof to
the State, terminate this Amended Agreement, for any of the following reasons:

i If Developer is unable to obtain at any time and for any reason: (1)
the necessary United States of America, State of Hawaii (including the State Legislature if
applicable, and Public Utilities Commission), City and County of Honoluly, and HECO, land use
or zoning, special management area, approvals and power purchase agreements to allow for the
development of the Subject Property in accordance with the Modified Development Plan, (2) the
State’s final approval of the Modified Development Plan if required under Section 1.j. or (3) the
State’s consent to Developer’s proposed modifications to the Modified Development Plan;

ii. Determination by Developer based on its environmental
assessment and review of the Subject Property that the Subject Property is subject to
cnvironmental contamination, rcmediation and/or clcan up issucs which arc deemed
unacceptable to Developer;

iii. Imposition by the United Statcs of Amcrica, the State of Hawaii,
and/or City and County of Honolulu of onerous requirements or conditions on Developer’s
receipt of the land use, special management area, or zoning approvals; or Public Utilities
Commission entitlements or approvals necessary to implement the Modified Development Plan,
which requirements or conditions are unacceptable to Developer; or

iv. The fair market lease value of the Subject Property as determined
by the Appraisal exceeds Thirty Thousand Dollars ($30,000) per acre per annum, as provided
for in Developer’s proposal.

If Developer exercises its option to terminate this Amended Agreement for
any of the reasons above, Developer (1) shall not be entitled to any compensation or other
payment whatsoever by the State on account of such termination or for any improvements
constructed by Developer on the Subject Property, (2) shall deliver to the State, without cost or
charge, copies of all plans, specifications, permits and studies prepared for or germane to the
Subject Property or part thereof; (3) thereafter shall not have any obligation for (a) the payment
of monetary delinquencies pursuant to Section 1.b. or (b) the payment of any modified
development agreement fees pursuant to Section l.c. for the period from and after the
termination date; (4) shall be entitled to the cancellation and release of the surety bond required
under Section 1.d. if all modified development agreement payments accrued through the date of
termination have been paid by Developer; and (5) shall have no further obligations or liabilities
under this Amended Agreement except for any obligations or liabilities that expressly survive
termination of this Amended Agreement

p. State’s Right to Terminate Amended Agreement. The State may at its
option and in its sole and absolute discretion by giving written notice thereof to Developer,
terminate this Amended Agreement for any of the following reasons:

i If Developer fails to have prepared a draft EA and published in the
Office of Environmental Quality Control’s The Environmental Notice no later than August 1,
2014,
10
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il If a FONSI is not issued and the State withholds or denies “final
approval” to the Modified Development Plan as required in Section 1.j. hereof, including
Developer’s failure to accept within the specified time period the conditions to the State’s final
approval;

iii. If the State withholds or denies consent to Developer’s proposed
modifications to the Modified Development Plan as provided in Section 1.1. hereof and
Developer will not or cannot implement the Modified Development Plan without the proposed
modifications;

iv. If Developer fails to obtain all United States of America, State of
Hawaii (including the State Legislature if applicable, and Public Utilities Commission), City and
County of Honolulu, and HECO entitlements, permits, approvals and power purchase
agreements necessary for implementation of the Modified Development Plan;

V. If Developer fails to make full payment of any installment to cure
existing monetary delinquencies as provided in Section 1.b hereof;

Vi. If Developer fails to make full payment of any installment of the
Moditied Development Agreement Fees as provided in Section 1.c. hereof, or full payment of
any other payments or charges due hereunder at the times and in the manner provided in this
Amended Agreement, and this failure continues for a period of more than thirty (30) days after
delivery by the State of a written notice of breach or default and demand for cure, by personal
service, registered mail or certified mail to Developer,

vii.  If Developer becomes bankrupt or insolvent, or seeks protection
under any provision of any bankruptcy or insolvency law or any similar law providing for the
relief of debtors, or abandons the project contemplated under the Modified Development Plan, or
if any assignment is made of Assignor’s rights hereunder for the benefit of creditors;

viii.  If Developer fails to observe and perform any of the material
covenants, terms, and conditions contained in this Amended Agreement and on its part to be
observed and performed, and such failure continues for a period of more than sixty (60) days
after delivery by the State of a written notice of breach or default and demand for cure (set forth
in reasonable detail), by personal service, registered mail or certified mail to Developer;

ix. If the Subject Property or any part thereof, appurtenances or
improvements thereon are used, or intended to be used in any manner to commit or to facilitate
the commission of a crime;

x. If the Developer is not in compliance with HRS section 171-
36(a)(4).

Upon any termination under this Section, this Amended Agreement shall
become null and void except as to any provisions which expressly survive its termination,
Developer will not be entitled to issuance of a lease for the Subject Property or any part thereof,
Developer shall have no rights to develop the Subject Property or any part thereof, and
Developer shall have no rights or interest whatsoever in or to the Subject Property or any part
thereof. Upon termination and without waiving any other remedies to which it may be entitled,
the State shall be entitled to: (1) retain any advance payment of Development Agreement Fees,
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Modified Development Agreement Fees, or other payments or charges made by 3W or the
Devcloper, (2) prosccutc any claim against 3W and/or thc Devcloper for Dcvelopment
Agreement Fees, Modified Development Agreement Fees or other payments or charges that
accrued prior to the effective date of termination of the Amended Agreement, including interest
thereon; (3) assert any claim that it may have against 3W and/or Developer for any damages,
costs, or expenses, suffered or incurred by the State, and (4) require Developer to remove, at
Developer’s sole cost and expense, immediately and with due diligence, any improvements made
on or to the Subject Property by Developer and return the Subject Property to a good and even
grade, which obligation shall survive termination of this Amended Agreement.

In the event the lease for the Subject Property is issued as per this
Amended Agreement, this Amended Agreement shall terminate in its entirety on the date that is
one day after the effective date of the Lease for the Subject Property as issued to Developer, and
shall thereupon automatically become null and void, except as to any provisions of this Amended
Agreement which expressly survive its termination.

q. Liens. Developer will not commit or suffer any act or neglect whereby the
Subject Property, or any improvements thereon or the estate or interest of the State therein shall
at any time during the term of this Amended Agreement become subject to any attachment,
judgment, lien, charge or encumbrance whatsoever, and will indemnify, defend and hold the
State harmless from and against all loss, cost or expense with respect thereto (including
reasonable attorney’s fees). If any lien for work, labor, services or materials done for or supplied
to the Subject Property by, on behalf of or through Developer is filed against the Subject
Property , Developer shall have sixty (60) days from the date of filing in which to cause such lien
to be discharged of record by payment, deposit, bond or other reasonably satisfactory alternative
approved by the State, as the case may be. The foregoing covenants of Developer shall survive
any termination of this Amended Agreement.

r. Observance of Laws, Ordinances and Regulations. Each party hereto, and

their respective officers, agents, assigns, employees, consultants and/or contractors, or persons
acting for or on its behalf, shall at all times observe and comply with all applicable laws,
ordinances, rules and regulations of the Federal, State and County governments.

. Archaeology; Historic preservation. Developer, including any agent or
contractor, upon encountering any previously unidentified archaeological resources such as

artifacts, shell, bone or charcoal deposits, human remains, or any historic properties or burials,
on the Subject Property, will immediately stop work and contact the State DLNR Historic
Preservation Division in compliance with Chapter 6E, HRS.

t. Recordation. This Amended Agreement shall not be recorded. However,
upon request by either the State or Developer, a short form memorandum of this Amended
Agreement shall be prepared by the State and shall be duly executed and acknowledged in proper
form and may be placed of record so as to give public notice as to the existence of this Amended
Agreement.
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u. Notices. Any notice or demand to the State or Developer provided for or
permitted by this Amended Agreement shall be given in writing and: (a) mailed as registered or
certified U.S. mail, return receipt requested, postage prepaid, addressed to such party at its post
office address herein specified or the last such address designated by such party in writing to the
other; or (b) delivered personally within the City and County of Honolulu to the State or to any
officer of Developer, or (c) sent by facsimile transmission (herein “Fax”) to the Fax number, if
any, of such party as specified herein or such other Fax number designated by such party in
writing to the other. Any such written notice shall be deemed conclusively to have been received
at the time of such personal delivery, or receipt of Fax, or at 4:00 p.m. on the third business day
after being deposited with the United States mail as aforesaid, as follows:

If to the State: Board and Department of Land and Natural
Resources
1151 Punchbowl Street, Room 220
Honolulu, Hawaii 96813
Attention: Chairperson
Fax no.: (808) 312-6357

And a copy to: Department of the Attorney General
Attention: Land/Transportation Division
Kekuanaoa Building
465 South King Street, Suite 300
Honolulu, Hawaii 96813
Fax no.: (808) 587-2999

If to Developer:

\2 Status Reports — Developer Cooperation. Developer acknowledges that
State’s staff may be required to periodically report to the Board of Land and Natural Resources

during the term of this Amended Agreement on the status of Developer’s progress under the
Amended Agreement. Developer agrees to reasonably assist State’s staff in making such reports,
including without limitation, upon commercially reasonable advance written notice, having a
representative available to answer questions at any meetings of the Board at which such reports
are given, providing information that State’s staff reasonably requests for the purposes of making
such reports, and being available to meet with the State’s staff prior to the time such reports are
made.

w. Costs and Attorney’s Fees. Developer shall pay all costs, including
reasonable attorney’s fees, and expenses which may be incurred by or paid by the State in
enforcing the covenants and conditions of this Amended Agreement, in recovering possession of
the Subject Property, or in the collection of monetary delinquencies and delinquent fees, taxes,
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assessments, and any and all other charges. In case the State shall, without any fault on its part,
bc madc a party to any litigation commenced by or against the Statc, the Developer shall pay all
costs, including reasonable attorney’s fees, and expenses incurred by or imposed on the State

X. Construction _and Amendment. This Amended Agreement has been
negotiated extensively by Developer and the State with and upon the advice of their respective
counsel, all of whom have participated in the drafting hereof. Consequently, the usual rule of
construction shall not be applicable, which provides that the document is to be interpreted
against the interests of the party who has primarily drafted the language in an agreement. No
amendment or modification of this Amended Agreement or any Exhibit attached hereto shall be
effective unless incorporated in a written instrument executed by the State and Developer. The
State and Developer agree to execute such other documents and instruments as may be
reasonably requested by the other party and as may be necessary to effectuate the terms of this
Amended Agreement.

y. Partial Invalidity. In case any one or more of the provisions contained
herein shall, for any reason, be held to be invalid, illegal or unenforceable in any respect which is
not material to the transactions contemplated hereunder, such invalidity, illegality or
unenforceability shall not affect any other provisions of this Amended Agreement, but this
Amended Agreement shall be construed as if such invalid, illegal or unenforceable provision or
provisions had never been contained herein.

Z. Assignment. Any and all rights hereunder granted to Developer may not
be sold, assigned, conveyed or transferred in any manner by Developer to any other person or
entity without the prior written consent of the State, such consent not to be unreasonably
withheld, conditioned or delayed, and any such sale, assignment, conveyance or transfer in
breach of this provision shall be null and void; provided, however, that the State may withhold
consent if the State determines the potential purchaser, assignee, or transferee does not possess
the experience, expertise or financial capacity to perform the Developer’s obligations under this
Amended Agreement or that the proposed sale, assignment, conveyance or transfer is
inconsistent with the purpose, intent, qualification process, or selection process of the RFQ/RFP.
Notwithstanding the foregoing, Developer may assign this entire Amended Agreement and the
development rights provided for herein to an institutional lender or lenders providing financing
for the development of all or any portion of the Subject Property as security for the repayment of
such loan or loans, with the prior written consent of the State.

aa. State’s Right to Assign. It is specifically understood and agreed that the
State (through the Board) may convey or otherwise transfer the Subject Property subject to the
terms and conditions of this Amended Agreement, and assign this entire Amended Agreement
(including, but not limited to the assignment of any lease issued or to be issued under this
Amended Agreement) to any other department or agency of the State of Hawaii, subject to such
department or agency affirmatively agreeing to accept such Subject Property subject to the terms
and conditions of this Amended Agreement and assuming all undertakings and obligations under
this Amended Agreement and/or the lease issued or to be issued under this Amended Agreement.
Upon any such assignment, Developer agrees to attorn to the assignee on the terms and
conditions of this Amended Agreement, the lease, or any other lease that is part of this Amended
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Agreement.

bb.  Development Rights. Upon the termination of this Amended Agreement
for whatever reason (except for termination as a result of the issuance of the lease as provided for
in Section 1.m. above), all development rights, permits, approvals, plans, specifications, etc.
prepared by or for Developer in connection with Developer’s efforts relating to or under this
Amended Agreement shall, to the extent owned by and/or assignable by Developer, vest with
and become the property of the State. At the request and at no cost or expense of the State,
Developer shall do all things reasonably necessary to assign to the State, all such development
rights, permits, approvals, plans, specifications, etc.

cc. Modification. This Amended Agreement may only be amended or
modified by written agreement signed by the State and the Developer; provided however, this
Amended Agreement may only be amended or modified with the prior approval of the State.

dd. DLNR. Notwithstanding anything herein to the contrary, it is specifically
understood and agreed by the parties that: (a) the “State” as used herein means the Department of
Land and Natural Resources, State of Hawaii, and the “Chairperson” as used herein means the
Chairperson of the Board of Land and Natural Resources; (b) whenever action is taken, or
required to be taken by the “State” under this agreement (e.g., approve, disapprove, consent, or
otherwise), it shall be deemed to be an act of only the Board of Land and Natural Resources, and
shall not be construed to be the act of any other department or agency of the State of Hawaii.
Developer acknowledges and accepts the responsibility for obtaining all entitlements and
governmental approvals from the other applicable governing boards, agencies and departments
of the State of Hawaii, City and County of Honolulu, the United States of America, and HECO.

ee. No Third Party Beneficiaries. No third party beneficiaries are intended
by this Amended Agreement, and the terms and provisions of this Amended Agreement shall not
give rise to any right in third parties to enforce the provisions of this Amended Agreement.

ft. Nondiscrimination. The use of the Subject Property shall not be in
support of any policy which discriminates against anyone based upon race, creed, color, national
origin, sex, or a physical handicap.

gg.  Counterparts. This Amended Agreement may be executed in any number
of counterparts, each of which shall be deemed to be an original and all of which taken together
shall constitute one and the same instrument.

hh.  Time is of the essence. Time is of the essence in all provisions of this
Amended Agreement.

ii. Hawaii Law:; Venue: Jurisdiction. This Amended Agreement shall be
construed, interpreted, and governed by the laws of the State of Hawaii. The venue for any
judicial action with respect to this Amended Agreement shall be in the city and county in which
the Subject Property is situated. All parties to this Amended Agreement shall submit to the
jurisdiction of the State Courts of the State of Hawaii for all purposes relating to this Amended
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Agreement.

Ji- Exhibits. The following exhibits are attached hereto and made a part of
this Amended Agreement:

A. Modified Development Plan

B. Board of Land and Natural Resources action dated November 8,
2013, under agenda item D-13

C. Land Court Map 888 of Land Court Application 1069 showing Lot
12022, the Subject Property.

IN CONSIDERATION THEREOF, the State and Developer further agree that
this Amended Agreement sets forth the entire agreement between the State and Developer; that
this Amended Agreement amends, restates and supersedes the Development Agreement in its
cntircty; and the Amended Agreement shall not be altered or modified in any particular except
by a memorandum in writing signed by the State and the Developer.
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IN WITNESS WHEREOF, the parties hereto have executed this Amended Agreement on
the date and year first above written.

Approved and Executed by the Chairperson STATE OF HAWAIl
pursuant to authority granted by the Board
of Land and Natural Resources at its
meetings held on August 25, 2006,
August 14, 2009, March 8, 2013, and
November 8, 2013.
By

WILLIAM J. AILA, JR.
Chairperson of the Board of Land and

APPROVED AS TO FORM: Natural Resources
State

Colin J. Lau
Deputy Attorney General
Dated:

PSP III, LLC,

a Hawaii limited liability company

By

Its:

Name:

APPROVED AS TO FORM Developer

AND LEGALITY:

William C. McCorriston
McCorriston Miller Mukai MacKinnon, LLP

Dated:
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STATE OF HAWAII )

COUNTY OF )

On this day of , 20___, before me personally appeared

, to me personally known, who, being by me duly sworn or

affirmed, did say that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable in the capacity shown, having been duly authorized to execute

such instrument in such capacity.

Notary Public, State of Hawaii

My commission expires:
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