State of Hawaii
DEPARTMENT OF LAND AND NATURAL RESQURCES
Division of Boating and Ocean Recreation
Honolulu, Hawaii 96813

April 11, 2014

Board of Land and Natural Resources
State of Hawaii
Honolulu, HI

REQUEST TO (A) AMEND PRIOR BOARD ACTION ON ITEM J-1 OF THE OCTOBER 12,
2012 LAND BOARD MEETING REGARDING A REQUEST TO (1) REALIGN THE
PERPETUAL PUBLIC ACCESS EASEMENT CREATED BY A 1963 AGREEMENT,
RECORDED IN LAND COURT AS DOCUMENT NO. 324984 AND AFFECTING TAX MAP
KEY NO. (1) 2-3-37:12, OVER THE MODERN HONOLULU (HOTEL) PROPERTY OWNED
BY M WAIKIKI, LLC; (2) ACCEPT A PERPETUAL NON-EXCLUSIVE EASEMENT FROM
M WAIKIKI LLC OVER PEDESTRIAN OVERPASS ABOVE HOBRON LANE AS A
PORTION OF THE REALIGNED EASEMENT; AND (3) GRANT A 55-YEAR NON-
EXCLUSIVE EASEMENT TO M WAKIKI LLC FOR POOL DECK AND OUTSIDE DINING
PURPOSES ON ELEVATED DECK ADJACENT TO SECOND FLOOR OF THE MODERN
HONOLULU; AND (B) AMEND THE 1963 AGREEMENT TO ALLOCATE
MAINTENANCE AND OTHER OBLIGATIONS AMONGST THE PROPERTY OWNERS
WHILE REMAINING JOINTLY AND SEVERALLY RESPONSIBLE AND LIABLE TO THE
STATE UNDER THE 1963 AGREEMENT.

APPLICANT:

The applicants are M Waikiki LLC, owner of The Modern Honolulu (formerly the
Waikiki Edition), Association of Apartment Owners of the Ilikai Apartment Building (Ilikai),
and Association of Apartment Owners of the Ilikai Marina Condominium (Ilikai Marina).
During the last five years, the applicants have not had a sale, lease, license, permit, or an
easement covering public lands canceled for failure to satisfy the terms and conditions thereof.

STATUTORY AUTHORITY:
Hawaii Revised Statutes §§ 171-6, 171-13, and 171-30.
CEDED LAND STATUS:

Section 5(a) lands of the Hawaii Admission Act.
DHHL 30% entitlement lands pursuant to the Hawaii State
Constitution: YES _NO X

REQUEST AND DISCUSSION:

M Waikiki, joined by the Ilikai and the Ilikai Marina, respectfully request that the Board of
Land and Natural Resources (Board) amend the approval granted for M Waikiki to purchase a 55-

J-1



year, non-exclusive easement over a portion of the elevated pedestrian walkway ("elevated deck™)
constructed on the makai side of the Ilikai and M Waikiki properties, at the Board's public meeting
on October 12, 2012. Their letter to the Board dated March 18, 2014, requesting an
amendment to the Board's approval of October 12, 2012 (" Owners' letter"), is attached to this
submittal as Exhibit 1. Attached to the letter are their Exhibits A through D.

This matter involves public access to the beach from the second floor of the Ilikai
Marina, M Waikiki, and Ilikai. On October 12, 2012, the Board addressed an elevated deck
owned by the State and the public access easement over the elevated deck. The elevated deck
adjoins the Ilikai and M Waikiki properties. The October 12, 2012 submittal for agenda item J-
1 is attached to this submittal as Exhibit 2, and the minutes for agenda item J-1 are attached
to this submittal as Exhibit 3. The Board approved realigning the public access easement
existing on the elevated deck so that the public easement would be relocated from the portion of
the elevated deck adjoining the M Waikiki property to over the pool deck of the M Waikiki
property and over the Hobron Overpass, with the use of the hotel elevators for the disabled. The
Board also approved the sale of a 55-year, non-exclusive easement to M Waikiki for pool deck
and outdoor dining purposes over the portion of the elevated deck adjoining the M Waikiki
property subject to two conditions. First, in the event the remainder of the elevated deck (the
deck was not completed) is ever constructed over Hobron Lane and to the end of the Ilikai
Marina property, the 55-year easement to M Waikiki would have a clause to address this.
Second, a portion of the existing public access easement over the elevated deck adjoining the M
Waikiki property would be retained along the makai edge of the elevated deck. A map depicting
the Board's approval is Exhibit B of the Owners' letter.

Based on public testimony, the Board retained the five-foot strip of the public access
easement along the makai side of the elevated deck adjoining the M Waikiki Property for public
viewing purposes. At the time of the Board's approval on October 12, 2012, M Waikiki, Ilikai, and
Ilikai Marina were in litigation. Apparently, persons who testified that they needed the five-foot
strip along the elevated deck were associated with the Ilikai or Ilikai Marina. But since then, M
Waikiki, Ilikai, and Ilikai Marina have resolved their differences. The Ilikai and Ilikai Marina no
longer see a need to maintain a public access five-foot strip along the makai side of the elevated
deck adjoining the M Waikiki property. Ilikai and Ilikai Marina have withdrawn their objection to
M Waikiki's use of the elevated deck for pool deck and outdoor dining purposes.

Based on agreement by the Ilikai, Ilikai Marina, and M Waikiki, they respectfully request
that the Board amend its approval of item J-1 on October 12, 2012, to delete the requirement that
the five-foot strip along the makai side of the elevated deck adjoining the M Waikiki property be
retained as a part of the public access easement. According to M Waikiki, the requirement to
keep open an area five feet back from the railing would require M Waikiki to remove several
trees and planters (as shown on Exhibit B to the Owners' letter), and would result in the loss of
many tables within the Morimoto Waikiki restaurant. Realigning the path will permit the
retention of the trees, which provide shade and serve to beautify the pool deck. M Waikiki, Ilikai,
and Ilikai Marina believe that this realigned path is appropriate and serves the public interest.
Ilikai and llikai Marina will also join in the grant of easement over the Hobron Overpass for
public access.

A map depicting what would result if the Board's October 12, 2012 approval were to
be amended as requested by M Waikiki, 1likai, and Ilikai Marina, is attached as Exhibit C to
the Owners' letter.

Furthermore, M Waikiki, Ilikai, and Ilikai Marina also wish to amend the 1963 Agreement
to allocate amongst themselves responsibility for maintenance and repair of the beach ramp,
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elevated deck, and Hobron Overpass, such that each property owner is responsible for the area
under its own control, while all three property owners remain jointly and severally bound to the
State of Hawaii regarding the terms, conditions, and covenants provided in the 1963 Agreement. A
copy of the proposed Amendment to 1963 Agreement is attached as Exhibit D to the

Owners’ letter.
The Amendment to 1963 Agreement provides as follows:

a. All three property owners shall be jointly responsible for the maintenance and
repair of the ramp from the elevated deck to the beach (note that per the 1963
Agreement, they are also responsible for carrying insurance for the beach ramp
and indemnifying the State);

b. Ilikai will be responsible for the maintenance and repair of that portion of the
elevated deck from the beach ramp to the llikai/M Waikiki property line, will
indemnify and defend M Waikiki, Ilikai Marina, and the State from third party
claims arising out of the use this area, and will carry insurance naming the other
property owners and the State as additional insureds;

c. M Waikiki will be responsible for the maintenance and repair of that portion of
the elevated deck from the Ilikai/M Waikiki property line to the end of the
elevated deck, will indemnify and defend Ilikai, Ilikai Marina, and the State from
third-party claims arising out of the use of this area, and will carry insurance
naming the other property owners and the State as additional insureds;

d. Ilikai, llikai Marina, and M Waikiki will share responsibility for maintenance and
repair of the Hobron Overpass.

€. M Waikiki, Ilikai, and Ilikai Marina will remain jointly and severally liable for

their obligations to the State under the 1963 Agreement, including but not limited
to indemnification of the State of Hawaii.

CONCLUSION

If the request of M Waikiki, llikai and Ilikai Marina is approved, the result will provide
for a complete above-ground public access route between the Ilikai Marina parking structure and
the sidewalk near the Hilton Lagoon, including the use of elevators at the M Waikiki property for
the disabled. The State will obtain two grants of perpetual easements over private property,
including accommodations for the disabled. M Waikiki will pay for a 55-year, non-exclusive
easement from the State for use of the portion of the elevated deck adjoining its property. And
maintenance and repair for the relocated public access easement, the elevated deck, and the
beach ramp will be divided up among the property owners.

RECOMMENDATION
Subject to the discussion above:
1. That the Board approve the request of M Waikiki with the concurrence of the
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Ilikai and Ilikai Marina to amend the approval of the Board at its October 12,
2012 meeting in item J-1 to delete the requirement that a five-foot pathway along
the makai side of the portion of the elevated deck adjoining the M Waikiki
property be retained and to allow this area to be included in the 55-year, non-
exclusive easement to M Waikiki for pool deck and outdoor dining purposes.

That the Board approve the Amendment to 1963 Agreement, shown as Exhibit
“D” to the Owners' letter, subject to review and negotiation of language by the
Department of the Attorney General, and authorize the Chairperson to execute the
amendment.

That the Board declare that granting the request of M Waikiki, Ilikai, and Ilikai
Marina would probably have negligible or no expansion or change of use beyond
that previously existing and would therefore be exempt from the preparation of an
environmental assessment under HAR § 11-200-8 A.1.

That other terms and conditions as prescribed by the Chairperson to serve the best
interests of the State shall be applicable.

That all recommendations above be subject to review and approval by the
Department of the Attorney General.

Respectfully submitted,

4//««/4 A X

//*-fﬁdward R. Undefsvood
4 Administrator ¢

APPROVED FOR SUBMITTAL

G

William J. Aila, Jr.

Chairperson
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March 18, 2014

Board of Land and Natural Resources
Kalanimoku Buiiding

1151 Punchbowl Street

Honoluiu, Hi 96813

Attn: Mr. Wiillam J. Alla, Jr.

RE: Request for Amendment of Easement Approval - TMK (1) 2-3-37:12

Chairman Aila and Members of the Board:

M Waikiki, LLC ("M Waikiki"), joined by the Association of Apartment Owners of the llikai
Apartment Building ("llikai") and the Association of Apartment Owners of llikai Marina
Condominium ("ilikai Marina"), hereby respectfully requests that the Board of Land and Natural
Resources ("BLNR") revise the approval granted for M Waikiki to purchase an easement over a
portion of the elevated pedestrian walkway constructed on the makai side of the llikai and M
Waikiki properties. M Waikiki, llikai and llikai Marina have resolved their differences, and jointly
wish to amend the 1963 Agreement (defined below) to create the pedestrian walkway from the
llikai Marina building, over the Hobron overpass, across the M Waikiki poot deck, then across
the remainder of the elevated walkway down to the Hiiton lagoon, as originally intended by the
1963 Agreement. The parties further wish to aliocate amongst themselves responsibility for
maintenance of the various portions of the reconfigured pedestrian path such that each party is
responsible for the area under its own control, while all three parties remain bound to indemnify
the State of Hawaii as provided for in the 1963 Agreement.

I Background

On December 23 1963, developer Chinn Ho entered into an agreement with the State of
Hawaii, recorded in the Land Court as Document No. 324984 ( the "1963 Agreement"), with
regard to three parcels of land in Waikiki that were owned by his deveiopment entities lliikai, Inc.
and Makaha Valley Farms, Ltd., being Lot 1-A, as shown on Map 2 of Land Court Consolidation
64 (the "ilikai Parcel"), Lot 1-B, as shown on Map 2 of Land Court Consolidation 64 (the "M
Waikiki Parcel"), and Lot 6, as shown on Map 6 of Land Court Consolidation 64 (the "Marina
Parcel"). Attached hereto is a map showing the configuration of the properties labeled Exhibit
"A". Makaha Valley Farms, Ltd. and ilikai Inc. are referred to as the “Owners” in the 1983
Agreement,

The 19683 Agreement permitied the Owners the right to construct an elevated pedestrian
walkway (the “Elevated Deck") over the State of Hawaii owned Lot 25, as shown on Map 4 of
Land Court Consolidation 32, as well as the right to construct an elevated pedestrian overpass
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Attn: Mr. William J. Aila, Jr.

Board of Land and Natural Resources
March 18, 2014

Page 2

over what is now Hobron Lane (*Hobron Overpass®). Pursuant to the terms of the 1963
Agreement, the intent was to provide pedestrian access to Duke Kahanamoku Beach. While
the original plan contempiated by the 1963 Agreement was for the Elevated Deck to extend all
the way to the edge of the Marina Parcel, the Elevated Deck as constructed terminates at the
edge of the M Waikiki Parcel.

il M Walkiki's Application

The hotel component of the llikai and the hotel building located on M Waikiki Parcel were
jointly operated by a variety of hotel operators from 1967 until 2006, at which time M Waikiki
acquired the M Waikiki Parcel, which was then renovated into a separate hotel property. A
dispute arose between M Waikiki and the llikai and flikai Marina as to the permissible uses
within the Elevated Deck, as well as the access rights over the M Waikiki Parcel to the Hobron
Overpass.

M Waikiki's predecessor in interest had obtained a Revocable Permit for pool deck and
outdoor dining purposes in the portion of the Elevated Deck abutting the M Waikiki Parcel. M
Waikiki sought to renew this revocable permit, but after objection from the llikai and llikai
Marina, M Waikiki filed an Application with BLNR on January 21, 2011 to acquire easement
rights for pool deck and outdoor dining purpeses within the portion of the Elevated Deck
abutting the M Waikiki Parcel.

M Waikiki worked with Department of Land and Natural Resources staff, and the
Attorney General's office, to develop a plan to realign the easement path such that M Waikiki
would, in exchange for the 55-year easement within the Elevated Deck, grant a perpetual
easement for public access across its pool deck to the Hobron Overpass, and grant to the State
of Hawaii M Waikiki's rights across the Hobron Overpass.

BLNR held a public hearing on October 12, 2012 regarding M Waikiki's application. At
the October 12, 2012 hearing, members of the llikai and llikai Marina testified in opposition, and
stated that the public should have the right to access the entire Elevated Deck area to, among
other things, watch the Hilton fireworks show.

BLNR granted its approval of the sale of a 55-year easement to M Waikiki for pool deck
and outdoor dining purposes, with a portion of the easement area reserved to the State for
pedestrian passage, subject to two conditions. First, in the event the remainder of the Elevated
Deck is ever constructed, the 55-year easement will terminate. Second, the path of travel
reserved to the public would extend five (5) feet back from the edge of the Elevated Deck all the
way to the end of the Elevated Deck. A map showing the path of travel as approved by BLNR is
attached as Exhibit “B".

1. Joint Request to Amend Approval and Amend 1963 Agreement

M Waikiki, llikai and ilikai Marina have now resolved their differences with regard to the
1963 Agreement. llikai and llikai Marina hereby withdraw their objection to M Waikiki's use of
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Attn: Mr. Wiliiam J. Aila, Jr.

Board of Land and Natural Resources
March 18, 2014

Page 3

the Elevated Deck for pool deck and outdoor dining purposes. Based on the agreement of the
parties, llikai, llikai Marina and M Waikiki hereby respectfully request that BLNR amend its
approval such that the path of travel in the reserved portion of the Elevated Deck be realigned in
the manner shown on Exhibit “C" attached hereto. The existing BLNR approval requirement to
keep open an area 5 feet back from the railing would require M Waikiki to remove several trees
and planters (as shown on Exhibit “B"), and would result in the loss of many tables within the
Morimoto Waikiki restaurant. M Waikiki has already created an ADA accessible path through
the Elevated Deck, and has provided attractive landscaping. Realigning the path to the existing
improvements will permit the retention of the trees, which provide shade and serve to beautify
the pool deck. The public wili still have the ability to watch fireworks.! M Waikiki, llikai and llikai
Marina believe that this realigned path is appropriate and serves the public interest. llikai and
llikai Marina hereby join in the grant of easement over the Hobron Overpass.

We understand that simply viewing the proposals on maps may not adequately convey
the request being made. The parties invite BLNR to make a formal site visit to inspect the
proposed realigned path as part of evaluating this request.

fn addition, llikai, llikai Marina and M Waikiki wish to amend the 1963 Agreement to
allocate amongst themselves maintenance responsibility for various portions of the realigned
public pathway. M Waikiki, llikai and llikai are the successors in interest to the Owners under
the 1963 Agreement, and may, with BLNR's approval, act to amend the terms of such
agreement. A copy of the proposed Amendment to 1963 Agreement is attached as Exhibit “D"
To summarize:

a. all three parties shalil jointly be responsible for the maintenance of the beach
ramp;

b. likai will be responsible for the maintenance and repair of that portion of the
Elevated Deck from the beach ramp to the llikai/M Waikiki property line, and will indemnify M
Waikiki and llikai Marina from third party claims arising out of the use this area;

c. M Waikiki will be responsible for the maintenance and repair of that portion of the
Elevated Deck from the llikai/M Waikiki property line to the end of the Elevated Deck, and will
tndemnify llikai and llikai Marina from third-party claims arising out of the use of the Elevated
Deck in this area. M Waikiki will be responsible for the maintenance and repair of the pool deck
pursuant to the grant of easement to the State of Hawaii,

d. llikai Marina wiil be responsible for the daily cleaning of the Hobron Overpass,
but all three parties shall remain responsible for maintenance and repairs of the Hobron
Overpass. llikai Marina will indemnify ilikai and M Waikiki with regard to third-party claims
arising out of the use of the Hobron Overpass.

' We note that the people who do watch the fireworks show tend to be hotel guests of the llikai and M
Waikiki.
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Attn: Mr. William J. Aila, Jr.

Beard of Land 2nd Natural Resources
March 18, 2014

Page 4

e. All three parties shall remain jointly and severally liable to indemnify the State of
Hawaii pursuant to the 1963 Agreement.

M Waikiki, llikai and liikai believe that with these amendments, the public will be afforded
the best approximation of the path of travel contemplated by the 1963 Agreement. The State
will obtain two grants of easements to ensure that access rights are available to the public in
perpetuity, and the parties will be in a position to effectively maintain the portion of the path of
travel under their respective control, which will help to ensure that the pedestrian path of travel
remains in good condition.

Yours very truly,

T A o

avid G. Brittin, Esq. Christian P. Porter, Esq.
on behalf of M Waikiki, LLC on behalf of Association of
Apartment Owners of llikai
Apartment Building & Association Of
Apartment Owners of llikai Marina
Condominium

DGB.14-66
Enclosures
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Original Elevated Walkway Plan
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AMENDMENT TO 1963 AGREEMENT

The AMENDMENT TO 1963 AGREEMENT ("Amendment”) is made this day
of , 20__, by and between M WAIKIK], LLC, a Delaware limited liability company
("M Waikiki"), ASSOCIATION OF APARTMENT OWNERS OF ILIKAl APARTMENT BUILDING
("likai"), a Hawaii corporation, the ASSOCIATION OF APARTMENT OWNERS OF ILIKAI
MARINA CONDOMINIUM ("llikai Marina"), a Hawaii nonprofit corporation, and the STATE OF
HAWAII, by its Board of Land and Natural Resources.

A M Waikiki is the owner of that certain property identified as Lot 1-B, as shown on
Map 2, filed in the Office of the Assistant Registrar of the Land Court of the State of Hawai'i
("Land Court") with Land Court Consolidation No. 84 of Ala Moana Properties, Limited (the "M
Waikiki Parcel"), as noted on Certificate of Title 813,270.

B. llikai is the homeowners association for the condominium community located on
Lot A-1 as shown on Map 2 of Land Court Consolidation No. 64 (the "llikai Parcel”), and is
authorized to enter into this agreement pursuant to that certain First Restatement of the
Declaration of Condominium Property Regime of the llikai Apartment Building, filed in the Land
Court as Document No. 2158834 and noted on those Certificates of Title shown on Schedule 1.

C. llikai Marina is the homeowners association for the condominium community
located on Lot 6 as shown on Map 6 of Land Court Consolidation No. 64 {the "Marina Parcel"),
and is authorized to enter into this agreement pursuant to that certain Restated Declaration of
Condominium Property Regime of the llikai Marina Apartment Building filed in the Land Court as
Document No. 1994289 and noted on those Certificates of Title shown on Schedule 2.

D. The State of Hawaii is the owner of Lot 25, as shown on Map 4 of Land Court
Consolidation 32, and noted on certificate of tile 66,816, as more particularly described on
Schedule 3. The elevated walkway on Lot 25 constructed pursuant to the 1963 Agreement is
owned by the State of Hawaii.

E. The State of Hawaii, Makaha Valley Farms, Ltd. and llikai, Inc. entered in to that
certain Agreement, dated December 23, 1863 recorded in the Land Court as Document No.
324984 (the “1963 Agreement") with regard to development of the llikai Parcel, the M Waikiki
Parcel and the Marina Parcel, which 1963 Agreement is noted on Certificate of Title 813,270
and those Certificates of Title shown on Schedules 1, 2 and 3.

F. Pursuant to the terms of the 1963 Agreement, an elevated walkway was
constructed upon Lot 25 abutting the makai edge of the M Waikiki Parcel and the llikai Parcel,
along with a ramp down to the beach level (the "Beach Ramp") from the llikai Parcel. The
portion of the elevated walkway that was supposed toc be constructed as well from the M Waikiki
Parcel and running to the end of the Marina Parcel {(as provided in the 1963 Agreement) was
never constructed.

G. Also pursuant to the terms of the 1963 Agreement, an elevated pedestrian
overpass was constructed over Hobron Lane connecting the Marina Parcel and the M Waikiki
Parcel {the "Hobron Overpass").

H. Prior to M Waikiki's purchase of the M Waikiki Parcel, the llikai Parcel and the M
Waikiki Parcel were operated as a single resort facility which included sharing certain features.
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Subsequently, the M Waikiki Parcel and the llikai Parcel have been operated as separate,
standalone properties.

L M Waikiki submitted an Application to Amend Grant of Easement ("Easement
Application") with the Board of Land and Natural Resources ("BLNR") seeking to amend the
1963 Agreement to permit cutdoor dining and pool uses within the Elevated Deck abutting the M
Waikiki Parcel.

J. M Waikiki and the Division of Boating and Ocean Recreation of the Department
of Land and Natural Resources responded to M Waikiki's request described in paragraph |
above by working on a recommendation to the BLNR proposing to realign the perpetual public
access easement established by the 1963 Agreement on the elevated walkway to a location on
the M Waikiki Parcel and asking the BLNR to issue a non-exclusive 55-year easement to M
Waikiki for pool deck and outdoor dining purposes over the portion of the elevated walkway
adjoining the M Waikiki Parcel. Atits public meeting on October 12, 2012, the BLNR approved
this recommendation with conditions, fwo of which were to preserve the public access along the
makai edge of the elevated walkway, as appropriate, and should the unconstructed portion of
the elevated walkway be constructed in the future, any easement over the elevated walkway
granted to M Waikiki would have a clause to address the effect of this newly constructed portion
of the walkway on the easement to M Waikiki. On , the BLNR took action
on a request by M Waikiki, llikai, and llikai Marina to amend the BLNR's prior approval by
deleting the retained portion of the public access easement on the makai edge of the elevated
walkway abutting the M Waikiki. The BLNR decided that .

K. M Waikiki, llikai and llikai Marina wish to allocate certain of their joint
responsibilities under the 1963 Agreement amongst themselves to faciltate the ongoing
maintenance obligations. The State of Hawaii has agreed to this amendment of the 1963
Agreement to permit such allocation on the condition that, as to the State of Hawaii, all parties
remain bound to the terms of the 1963 Agreement. This Amendment to 1963 Agreement is
intended to run with the land.

NOW, THEREFORE, the parties hereby agree as follows:

1. The 1963 Agreement is incorporated herein by this reference, and all parties
hereto acknowledge and agree to be bound by its terms and conditions. The parties hereto also
acknowledge and agree that M Waikiki, llikai and llikai Marina are the successors in interest to
the "Owners" as defined in the 1963 Agreement.

2. likai will be responsible for the daily cleaning of the Beach Ramp. llikai, llikai
Marina and M Waikiki shall be jointly responsible for the repair and maintenance of the Beach
Ramp.

3. likai will be responsible for the repair and maintenance of the portion of the
Elevated Deck from the top of the Beach Ramp to the llikai/M Waikiki property line, and will
indemnify, defend and hold harmless M Waikiki, the State of Hawaii and the llikai Marina from
any third-party claims arising out of the use of this portion of the Elevated Deck, including
without limitation, any cost or utility easements required by the State of Hawaii, and will obtain
insurance and name the other parties as additional insureds in connection therewith.

4, M Waikiki will be responsible for the repair and maintenance of the portion of the
Elevated Deck from the llikai/M Waikiki property line to the termination of the Elevated Deck,
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and will defend and hold harmless the llikai, the State of Hawaii and the llikai Marina from any
third-party claims arising out of the use of this portion of the Elevated Deck, including without
limitation, any cost or utility easements required by the State of Hawaii, and M Waikiki will carry
insurance and name all parties as additional insureds in connection therewith.

5. likai Marina will be responsible for the daily cleaning of the Hobron Overpass,
but the llikai, likai Marina and M Waikiki will be jointly responsible for the repair and
maintenance of the Hobron Overpass. llikai Marina will indemnify, defend and hold harmless
the llikai, the State of Hawaii and M Waikiki from any third-party claims arising out of the use of
the Hobron Overpass, and will carry insurance that also names the other parties as additional
insureds in connection with that portion of the Hobron Overpass that the llikai Marina is
responsible for as agreed to with M Waikiki. M Waikiki will carry insurance that also names the
other parties as additional insureds in connection with that portion of the Hobron Overpass that
M Waikiki is responsible for as agreed to with the llikai Marina. In connection therewith, the llikai
Marina and the M Waikiki will mutually agree upon a defined point on the Hobron Overpass
where the llikai Marina's area of responsibility ends and M Waikiki's area of responsibility begins
and each shall insure their area of responsibility accordingly.

6. llikai, llikai Marina and M Waikiki shall each designate a representative who shall
have the authority to meet with the other party representatives with regard to any proposed
maintenance or repairs to the Beach Ramp or the Hobron Overpass. All repairs and
maintenance to the Beach Ramp or Hobron Overpass must be mutually agreed to in writing
prior to commencement of any repair or maintenance work.

7. Each parly shall ensure that the portion of the Elevated Deck or Hobron
Overpass for which it is responsible shall be maintained to the same level, and upon the same
schedule as the improvements on their respective properties.

8 In the event that a dispute arises regarding compliance with the terms and
conditions of this Amendment {(each a "Dispute"), the party that believes that a violation has
occurred shall inform the other party in writing of the alleged violation. The parties shall then
meet and confer regarding the Dispute in an attempt to resclve the matter through good-faith
negotiations. If such negotiations are not successful, either party may request mediation, which
shall be held on the Island of Oahu by and pursuant to the rules of Dispute Prevention and
Resolution, Inc. {"DPR"). The parties shall share equally in the expense of the mediator. In the
event that the Dispute is not fully resolved through negotiation and mediation, if one of the
parties wishes to pursue the Dispute further, the unresolved aspects of the Dispute shall be
submitted to binding arbitration by and pursuant to the rules of DPR. To the extent permitted by
the Federal Arbitration Act, no punitive damages shall be awarded to either party, and no award
of attorneys' fees or damages attributable to emotional distress, or a multiple of actual damages
based upon any theory, may be made or awarded in any Dispute. Nothing in this Paragraph 8
shall be deemed to require the State of Hawaii to participate in the mediation or arbitration of
any Dispute, it being the intent of the parties that the State of Hawaii shall have all rights of
enforcement under the 1963 Agreement.

9. likai, likai Marina and M Waikiki acknowledge and agree that nothing in this
Amendment to 1963 Agreement shall in any way limit, modify, reduce, eliminate, or alter the
rights of the State of Hawaii as set forth in the 1963 Agreement, including, without limitation, the
obligation that llikai, llikai Marina and M Walkiki (as successors to the "Owners" in the 1963
Agreement) shall indemnify the State of Hawaii as agreed to in the 1963 Agreement. This
Amendment to 1963 Agreement only allocates repair and maintenance responsibilities and
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liability amongst the owners of the llikai Parcel, M Waikiki Parcel, and Marina Parcel, and does
not relieve them of their individual and collective responsibilities, liability, and covenants as to
the State of Hawaii as provided in the 1963 Agreement. The State of Hawaii agrees, however,
that compliance with any of the terms, conditions, or covenants of the 1963 Agreement by one
parcel owner in accordance with this Amendment to 1963 Agreement, if such compliance is
satisfactory to the State of Hawaii, shall be considered to be compliance with said term,
condition, or covenant by all of the parcel owners.

10.  All parties herein agree that the perpetual public access easement on the portion
of the elevated walkway adjoining the M Waikiki Parcel may be relocated so as to run over the
M Waikiki Parcel and over the Hobren Overpass, as may be approved by the BLNR, and that
the BLNR may grant non-exclusive term easements over any part of the elevated walkway as
determined appropriate by the BLNR.

11.  This Amendment (together with the 1963 Agreement) contains the entire
agreement between the parties and supersedes all pricr or contemporaneous oral and written
agreements, representations, negotiations, correspondence or communications related thereto.
There are no terms of this Amendment that are not expressly in writing in this Amendment and
its terms may not be amended orally.

12. This Amendment may be executed in one or more counterparts, each of which
shall be deemed an original, but all of which together shall constitute one and the same
instrument,

13.  This Amendment shall be governed by and construed in accordance with the law
of the State of Hawaii. If any part, term, or provision of this Amendment is held by the courts to
be illegal or in conflict with any law of the State, the validity of the remaining portions or
provisions shall not be affected, and the rights and obligations of the parties shall be construed
and enforced as if the Amendment did not contain the particular part, term, or provision held to
be invalid.

[REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the parties have executed this Amendment as of the date first
above written.

M WAIKIKI, LLC,
a Delaware limited liability company

By:

Name:
Its:

ASSOCIATION OF APARTMENT OWNERS
OF
THE ILIKAI

By:

Name:
Its:

By:

Name;
Its:

ASSOCIATION OF APARTMENT OWNERS
OF
THE ILIKAI MARINA CONDOMINIUM

By:
Name:
Its:
By:
Name:
Its:
Approved by the Board of Land and STATE OF HAWAII
Natural Resources at its meeting held on
By:
William J. Aila, Jr.

Chairperson, Board of Land and
Natural Resources
APPRQVED AS TO FORM:

Pamela K. Matsukawa
Deputy Attorney General

Dated:
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EXHIBIT 2
Ll (1 mt.

subn it F4l)

State of 1 lawaii
DEPARTMENT OF LAND AND NATURAL RESOURCES
Division of Boating and Ocean Recreation
llonolulu, Ilawaii 96813

October 12, 2012

Board of Land and Natural Resources
State ol Hawaii
Honolulu, I}

REQUEST TO (1) REALIGN THE PERPLETUAL PUBLIC ACCESS CASEMENT CREATED
BY A 1963 AGREEMENT, RECORDED IN LAND COURT AS DOCUMENT NO. 324984
AND AFFECTING TAX MAP KEY NO. (1) 2-3-37:12, OVER THE MODERN HONOLULU
(HOTEL) PROPERTY OWNED BY M WAIKIKI LLC; (2) ACCEPT A PERPETUAL NON-
EXCLUSIVE EASEMENT FROM M WAIKIKI LLC OVER PEDESTRIAN OVERPASS
ABOVE HOBRON LANE AS A PORTION OF THE REALIGNED EASEMENT: AND (3)
GRANT A 55-YEAR NON-EXCLUSIVE EASEMENT TO M WAIKIKI LLC FOR POOL
DECK AND OUTSIDE DINING PURPOSES ON ELEVATED DECK ADIJACENT TO
SECOND FLOOR OF THE MODERN HONOLULU; AND POSSIBLE EXECUTIVE

SESSION

APPLICANT:

The applicant is M Waikiki LLC, owner of The Modern Honolulu (formerly the Waikiki
Edition). During the last five years, the applicant has not had a sale, lease, license, permit, or an
easement covering public lands canceled for failure to satisfy the terms and conditions thereof.

STATUTORY AUTHORITY:

Hawaii Revised Statutes §§ 171-6, 171-13, and 171-30.

CEDED LAND STATUS:

Section 5(a) lands of the Hawaii Admission Act,
DHHL 30% entitlement lands pursuant to the Hawaii State
Constitution: YES _NO X

BACK D and DISCUSSION:

In 1963, an agreement was entered by the State of Hawaii, by its Director of
Transportation, Ilikai Incorporated, and Makaha Valley Farms, Limited, which will be referred to
as the "1963 Agreement,” for development in the llikai area adjacent to the Ala Wai Small Boat
Harbor ("Ala Wai SBH"). The 1963 Agreement included (i) construction of and acceptance by
the State of an elevated pedestrian walkway (“elevated deck") above the parking area along the

APPROVED BY THE BOARD OF
LAND AND NATURAL RESOURCES

AT ITS H.?‘.[NG HELD ON J-1
i / Ry ™ e - P
P4 4
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sidewnlk ncar the Nilton Lagoon; (ii) creation ol a perpetual pedestrian casement (“public access
casement") over the clevated deck; and (iii) construction of two elevated public pedestrian
overpasses descending to the ground Irom the clevated deck. The elevated deck was supposed to
have been built on the mukai side of what is now the llikai Marina Apartment Building ("likai
Marina Apariments"), The Modern Honolulu and the llikai, in Waikiki, Oahu. Pursuant to the
1963 Agreemicnt, the elevated deck is owned by the State.

Section 6 of the 1963 Agreement authorized the construction of the elevated deck over
Lots 25 and 26, as shown in Exhibit A. Exhibit A shows that the original intent was to have the
clevated deck continue {rom the bench access way near the Hilton Lagoon to along the second
floor makai side ol what is now the llikai, The Modern Honolulu. and llikai Marina Apariments
(spanning Hobron Lane between The Modemn Honolulu and llikai Marina Apartments). Exhibit
A also shows a dashed line drawing labeled as “Future Overpass W/15 Min Clearance Location
Subject to Architects Studies” adjacent to the llikai Marina Apariments, and a separate dashed
line drawing labeled "Pedestrian Ramp to Beach 16’ Min Clearance over Roads™ across (rom the

llikai.
‘The second paye of Exhibit A is a Google Map depiction of the area.

The original plan set forth in the 1963 Agreement was not fully realized. The 1963
Agreement is attached to this submittal as Exhibit B. The original plan would have provided
public pedestrian access from ground level to and along an elevated walkway spanning the
length of the three lots at issue (including across Hobron Lane) and in reverse direction. In
actuality, only a truncated portion of the original plan was developed and the clevated deck is
essentially a walkway to nowhere and has never provided the type of access intended. The
elevated deck ends at the Ewa end of The Modern Honolulu (the middle of three lots).

Currently, The Modern Honolulu has constructed large planter boxes and a part of
Morimoto's restaurant on the elevated deck. According to M Waikiki LLC's application, the
elevated deck "has been used for outdoor dining, pool deck space, and other recreational
purposes continuously since construction of the property in 1967. Furthermore, it is also
undisputed that historically the Elevated State Deck appurtenant to the Ilikai was used for a wide
variety of purposes, including a putting green and planters." See page 2 of M Waikiki LLC's
application to the Land Board for use of the elevated deck, dated May 13, 2011, attached to this
submittal as Exhibit C. In the past, revocable permits have been issued by the Board. Here are
the revocable permits that are in DOBOR's files:

]
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Dale Permitlge Purpose Rent per Manth
1992 Jowa Mawaii Company, Lid.  Outdoor dining aren lor restaurant $1,500
and deck arca lor swimming pool
1994  Jowa llawaii Company, Ltd.  OQutdoor landscaped area for wedding $1,500
ceremonies by adjoining wedding
chapel operations and pool deck
expansion
2000 Forward One Outdoor dining area lor restaurant $1,800

operations and deck area for
swimming pool.

The cffect of using the clevated deck for hotel purposes is the displacement of the public
from the elevated deck and the public access easement.

PROPOSED RESOLUTION:

Upon the department's receipt of M Waikiki LLC's application for use of the elevated
deck and in order to resolve the issues regarding the uncompleted clevated deck, displacement of
the public Irom the elevated deck, and use of the elevated deck by the hotel for hotel purposes,
the Division of Boating and Ocean Recreation ("DOBOR") met with representatives of the M
Waikiki: LLC. Shortly after beginning discussions, M Waikiki LLC filed for bankruptcy and all
communications stopped. However, M Waikiki LLC recently contacted DOBOR through the
Attomey General's Office and informed DOBOR that the bankruptcy proceedings have

concluded.

M Waikiki LLC is now ready to proceed with resolving the issues. A proposal to the
Board was mutually agreed upon by DOBOR and M Waikiki LLC 1o realign the public access
easement through the M Waikiki LLC property in order to create a continuous public pedestrian
right-of-way between the parking structure adjacent to the Ilikai Marina Apartments and the
ground level beach access way near the Hilton Lagoon. At this time, the portion of the elevated
deck from the ground level beach access way to and along the makai side of the Ilikai is open
and clear and not in dispute with the State. (We note that there is ongoing litigation between the
llikai and The Modern Hoenolulu, but the State is not involved in that litigation.) The proposed
realignment of the public access easement would run from the point that the elevated deck
adjoins The Modern Honolulu on its second floor pool deck, through the pool deck and lobby
aren, then over the overpass that spans Hobron Lane, The overpass is already used by the public
to walk between M Waikiki LLC and the parking structure contained within the Ilikai Marina
Apartments. For disabled persons, the elevators in the second floor lobby area of The Modern
Honolulu would be made available to travel to the ground level of The Modern Honolulu, and
disabled persons may cross Hobron Lane on the street level to get to the parking structure
because the overpass was constructed prior to the adoption of the Americans with Disabilities
Act and does not provide an accessible path of travel for disabled persons. (M Waikiki will
provide drawings of the proposed realignment at the Board's meeting.)
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I'his proposal, if approved by the Board, will require the excculion of three casement
documents. The lirst casement would be a perpetual casement granted to the State by M Waikiki
LLC for the realignment of the public access ensement across the sccond [loor pool deck and
lobby arca ol The Modem Honolulu (including usc of the clevators for disabled persons). The
second cosement is a perpetual easement to the State cotenminous with the first easement for the
portion of the public access easement that will span llobron Lane (the overpass) to get to the
parking structure contained within the Hikai Marina Apartments. The third easement is a non-
exclusive 55-year easement granted 1o M Waikiki LLC by the State {or use of the elevated deck
adjoining the second Noor pool deck of The Madem Henelulu for pool deck and outdoor dining
purposes to be paid for by M Waikiki LLC at appraised value.

The 1963 Agreement contains protections, including indemnification, and maintenance of
the clevated deck, by the adjoining property owners for the State, which will not change. The
proposal is 1o take the public access easement created by the 1963 Agreement and relocate the
easement across the M Waikiki LLC's hotel property and extend that easement over the overpass
to achieve an alignment of the easement that makes practical sense. In accordance with the 1963
Agreement, the relocated public access easement, including the overpass portion of the
casement, will remain perpetual and M Waikiki LLC will continue to maintain and repair the
easement area and indemnily the State as required by the 1963 Agreement.

The proposal also includes that a 55-year non-exclusive easement alony the elevated deck
abutting The Modern Honolulu be issued to M Waikiki LLC for pool deck and outdoor dining
purposes. The public would not have to use the elevated deck for access because of the
realignment of the public access easement. The cost of the easement would be determined by
appraisal and the ensement would be subject to the Board's standard terms and conditions subject
to any language modifications approved by the Chairperson.

EXEMPTION FROM AN ENVIRONMENTAL ASSES

Hawaii Administrative Rules ("HAR") § 11-200-8 A.l. provides for a particular class of
action that is exempt from the preparation of an environmental assessment as follows:

§11-200-8 Exempt Classes of Action

A. Chapter 343, HRS, states that a list of classes of actions shall be drawn up which,
because they will probably have minimal or no significant effect on the
environment, may be declared exempt by the praposing agency or 2pproving
agency [rom the preparation of an environmental assessment provided that
agencies declaring an action exempt under this section shall obtain the advice of
other outside agencies or individuals having jurisdiction or expertise as to the
propriety of the exemption. Actions declared exempt from the preparation of an
environmental assessment under this section are not exempt from complying with
any other applicable statute or rule.

B. In accordance with the "Comprehensive Exemption List for the Division of the
Boating and Ocean Recreation, Department of Land and Natural Resources, State
of Hawaii, as concurred by the Environmental Council, State of Hawaii", dated

4
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March, 1998, (he subject request is exempt from the preparation of an
environmental assessment pursuant to Exemption Class No. | that states in
pertinent part, "Operations, repairs or maintcnance of existing structures,
lacilities, equipment or topographical features, involving negligible or no
expansion or change of use beyond that previously existing.”

L ]

According to M Waikiki LLC's application, the elevated deck was constructed in 1967
and has continually been used for hotel purposes, such as pool deck and outdoor dining.
Furthermore, revocable permits have been issued by the Board for the use of the clevated deck
for hotel purposes. The public access easement aver the elevated deck has encumbered the

c¢levated deck since its construction.

The Hobron Lune overpass is used by the public to walk between M Waikiki LLC and
the parking structure adjacent to the ilikai Marina Apartments. The realignment of the public
casement aver the pool deck, lobby, and overpass and the granting of an easement over the
elevated deck to the hotel owner for pool deck and outdoor dining purposes would probably
have negligible or no expansion or change of use beyond that previously existing and would
therefore be exempt from the preparation of an environmental assessment under HAR §11-

200-8 A.1.

RECOMMENDATIONS;

L. That the Board approve the realignment of the public access easement through the
acceplance of two perpetual easements to be granted by M Waikiki LLC as described
above and incorporated herein, subject to the following terms:

All of the terms, provisions, conditions, covenants, and restrictions of the 1963
Agreement, except to the extent that such terms, provisions, conditions, covenants, or
restrictions may directly conflicl with the realignment of the public access easement, will
apply lo the two easements to be granted by M Waikiki LLC. This includes but is not

limited to the following:

(i) M Waikiki LLC shall keep any and all structures and improvements of the
elevated deck abutting M Waikiki LLC's property and area of the realigned easement
including the overpass, in good order and repair, and shall comply with all rules,
regulations, ordinances, and laws of the City and County of Honolulu and State of Hawaii
authorities, and shall indemnify and hold harmless the City and County of Honolulu and
the State of Hawaii against all actions, suits, damages, and claims by whomsoever
brought or made by reason of the nonobservance and nonperformance of this covenant or
of the said rules, regulations, ordinances, and laws.



M Waikiki, LLC Qctober 12,2012

ltem J-]

(ii) M Waikiki LLC shall allow the Stale at alt times, with 24-hour notice o M
Waikiki LLC, to enter upon and examine the condition of any and all structures and
improvements relating 10 the clevated deck abutting M Waikiki LLC's properly and
realigned easement area including overpass, and M Waikiki LLC shall repair any delects
within thirly (30) days ailer receipt ol written notice thercol [rom the Slate.

(iii) ™M Whaikiki LLC shall hold the Stalec of Hawaii harmless from any claim or
demand by third persons for loss or damage, including claims for property damage,
personal injury or wrongful death, arising out of any accident within the elevated deck
abutting M Waikiki LLC's property or the rcaligned easement area including overpass, or
accasioned by any nuisance or damage or claims growing out of or caused by any failure
on the part of the M Waikiki LLC to observe or perform the covenants on their part to be
observed and performed, and shall reimburse the State of Hawaii lor any reasonable
allomey's fees and/or other costs incurred in connection therewith.

(iv) M Waikiki LLC shall not commit or suifer any act or neglect whereby the
elevated deck abutting M Waikiki LLC's property shall become subject to any
attachment, lien charge or encumbrance whatsoever, and shall indemnify and hold the
State of Hawaii harmless from all such liens, charges and encumbrances and all expenses
resulling therefrom, including reasonable attorney's fees.

(v)  Inthe event the State of Hawaii shall, without any fault, be made a party to any
litigation commenced by or against the M Waikiki LLC in connection with the elevated
deck abutting M Waikiki LLC's property or the realigned easement including overpass,
M Waikiki LLC shall pay all costs and reasonable attorney’s fees incurred by or imposed
on the State of Hawaii and shall also pay all costs and reasonable attorney's fees which
may be incurred or paid by the State of Hawaii in enforcing the covenants.

(vi) M Waikiki LLC shall procure at its own cost and expense and keep in force a
policy or policies of comprehensive general liability insurance in such form and with
such insurance company or companies as shall satisfy the State that M Waikiki LLC will
be able to fulfil M Waikiki LLC's covenants to the State in the easements for
realignment of the public access easement, including the overpass, with minimum limits -
for personal injury and property damage that are usual in the Hawaii hotel industry, and
shall provide DOBOR with a copy of said policies.

That the two easements addressed in recommendation no. | shall run with the land.

That the specific language of the two easements addressed in recommendation no. 1 be
negoliated by the Department of the Atiorney General and approved by the Chairperson.

That the Board grant to M Waikiki LLC a non-exclusive 55-year easement over and
along the elevated deck abutting The Modern Honolulu for pool deck and outdoor dining
purposes, for which M Waikiki LLC shall pay the State the value of the easement
determined by appraisal and pay all costs of the appraisal; that the easement be subject to
the Board's most current standard terms and conditions with any modifications of the
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language to be negotiated by the Department of the Attomey General and approved by
the Chairperson; that such easement shall benefit the property owned by M Waikiki LLC
(The Modern Eonolulu) and run with the land so long as cach succeeding owner has not,
during the five ycars before it acquired the property, had any sule, lease, license, permit,
or casement covering public lands canceled for [ailure to satisfy the terms and conditions
thereof,

5. That M Waikiki LLC shal] prepare for all casements, all metes and bounds descriplions
and maps for submission to and approval by the department and the Survey Division of
the Department ol Accounting and Genera! Services.

6. That all casements be properly filed in the Land Court,

7. That the Board declare that the realignment of the public easement over the pool deck,
lobby, and overpass and the granting of an easement over and along the clevated deck
abutting The Modern Fonolulu for pool deck and outdoor dining purposes would
probably have negligible or no expansion or change of use beyond that previously
existing and would therefore be exempt from the preparation of an environmental
assessment under FIAR § [1-200-8 A. 1.

8. That other terms and conditions as prescribed by the Chairperson (o serve the best
interests of the State shall be applicable.

9. That all recommendations above be subject to review and approval by the Department of
the Attorney General.

Respectfully submitted,

PR Lt

Edward R. Underwood
Administrator

Attachments

APPROVED FOR SUBMITTAL:

(Wit

William J. Aila, Jr.
Chairperson and Member
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AGREEMENT

THIS INDENTURE mada this ox>{? 4 day of December, 1963,
by and among the STATE OF HAWAII, by its Director of Transportation,
hereinafter called tha "STATE", and ILIKAI, INCORPORATED, and MAKAHA
VALLEY FARMS, LIMITED, both Hawall corporations, whose principal

places of businass are located in Honolulu, Hawall, hereinafter called

"OWNERS",

WITNESSETH THAT:

WHEREAS, on July 11, 1961, the STATE ontered Into an Agroe—
ment with Hawalian Dredging & Construction Company, Llmited, now known

as Dlllingham Corporation, a Hawall corporatlon, and ILIKAI, INCORPORA-

TED, with rospect to Lot 1, as shown on Map 1 of Land Court Consulldation

64 and other parcels of land, which agrcement has not been publicly ra-

corded; and
WHEREAS, Lot 1 has since been subdivided Into Lots 1-A, 1-B,

1-C and 1-D, as shown on Map 2 of Land Court Consolidation 64 and Lot
i=D has bsen furthor subdlvided into Lots 1=D-] and 1-D=2 as shown on

Map 3 of Land Court Consolldation 64; and
WHEREAS, the owners of said lots and the corresponding Trans-

fer Certificatas of Title Numbers are as follows:

10T QWNERS I,G.T, MAP NO.

1-A Ilikal, Incorporated 85,450 2 LCGC 64
1-B Ilikal, Inccrporated 81,553 2 LUCC b4
1-C 1likal, Incorporated 85,451 2 LCC 64
1=D-1) Makaha Valley Farms, Ltd. Bd',BGZ 3 LCGC b

1=D~2)



and

WHEREAS, pursuant to paragraphs 1, B and 11 of the aforemen-
tioned unrecorded Agreament dated July 11, 1961, the access rights affect-
tng Lots 1-D-1 and 1-D-2 hava been conveyed Lo the STATE and Lot 1-C

and the access rights affecting Lots 1-A and 1-B are to be conveyed to the

STATE; and
WHEREAS, it 18 the latent and deslre of the partios hereln that

the torms and conditions of the afcrementioned unrecorded Agreement dated
July 11, 1961 and certain additional agreements to effectuate sald terma
and condltions should be incorporated in this Agresment in a form accept-
abla for filing with the Asslstant Reglsatrar of the Land Court and that the
said unrecorded Agreement shall be hereby cancelled.

NOW, THEREFORE, in considaration of tho forcgoing promisos
and of the agreements hereinafter contained, it {8 hereby mutually agreed
by and among the parties as follows:

1: ILIKAT, INCORPORATED shall convey Lot 1~C, together with
all appurtenances and encumbrances thereon to the STATE, in fee simple
and without cost to the STATE, and thr STATE shall lmprove and use sald
Lot 1-C for a vehicular and pedestrian right-of-way, subject, howaver, to

this Agreement.

2, ILIKAI, INCORPORATED shall subdivide Lot 1-A into two (2)
lots to be deslgnated as Lot 1-A-1, contalning 122,071 square feet, more
or less, and Lot 1-A=2, contatning 143 squara feet, more or less, or such
other designation as shall be used and shall grant and convey to the STATE
a perpetual easement for a public right~of-way over, across, along and

upon said l.ot 1-A-2 as subdividad.
3'. All of the access rights [nto and from Lot 25 of Land Court

Consolldation 32, over and across the boundary common to sald Lot 25 and




lot 1-A-l and Lot 1-B, as shown on Map and Map 2 of Land Court

Gonsoildation 64 and all of the access rights over and across the common
boundary of Lot 1-A~1 and Lot 1-A=2, as shown on Map ____ __ of Land
Court Consolidation 64 shall be conveyed by ILIKAI, INCORPORATED to the
STATE, provided, however, that ILIKAI, INCORPORATED shall reserve the
right to use Lot 1-A-2 for a right-of~way in common with the public.

d.“ A perpatual overhead sasement ovor and acrass tho afora-
mentioned Lot 1-C as conveyed to the STATE shall be reserved unto the
OWNERS, and said perpetual overhead easement shall be utilized by said
OWNERS In a manner which will not interfere with the frae flow of vehicu-
iar and pedestrian traiflc on said land and the plans and speciflcations {or
construction of any structure reserved herein shall ba subject to thoe prior
approval of the STATE. The ramps over and across said land shall be con—
structed substantlally in the manner shown on the plan, entitled *Ilikai
Apartments" propared by John Graham and Company and dated February 3,
1961, which plan ls attached hereto as Exhibit A and made a part hereof.

S. A perpetual easement under, over and across said Lot
1~C shall be reserved unto the OWNERS, for utility, cemmunications,
sawer, and other like purposas in a manner which will not interfere with
the free flow of vehicular and pedastrian traffic on said land.

6. The OWNERS shall have the right to construct, repair,
replace, maintaln, and improve for and on behalf of the STATE, and the
STATE shall accept, substantially as shown and deslgnated in Exhibit A,
the following:

{2) An elevated pedestrian right~of-way over Lots 25 and 26

of Land Court Consolidation 32 (said Lot 26 now boing doaignated

as Lot 2, as shown on Map 1 of Land Court Consoulidation 64) and

-d-




the public right-of-way adjoining Land Court Consolidation 1716.

(b) Two elevated public pedestrian overpasses extending from

said elevated public pedestrian right-of-way in 6(a) hereinabuve,
provided, hawever, the said overpasses may be relocated with tho
approval of the STATE; and

(¢ An elevated public pedestrian ramp to descend from the

Waikiki (east) end of said elevated public pedestrian right-of-way
of 6({a) hereinabove.

TOGETHER with the foundations and columns to support the
structures In subparagraphs 6{a), 6(b) and 6{c) heretnabove, and, also,
together with the installation, repair, replacement, and maintenanco of
utllities and other similar appurtenances in conjunction with *e struc-
tures mentioned in subparagraphs 6(a), 6(b) and 6(c) hereinabove.

7. The OWNERS shall not construct any structure on or over
thetr approximately ten (10) foot wide strlp of land, which conslsts sub=-
stantially of Lots 14, 15, and 19 of Land Court Consolidation 32 (pra=-

sently identified respectively as Lots 3, 4 and 5 of Land Court Consoli-

.dation 64) and Lot 5-C~2 of Land Zourt Application 852 owned by the

-STATE, which are adjacent to the ten (10) foot wide public right—of-way

-bordaring Land Court Applications 1716 and 1549, and shall forovar kaop

tha use of the above—mentioned land as public roadway.

8. Notwithstanding anything contained in Exhibit A to the
contrary, the reservations contained in paragraphs 4 and 5 herein and the
structures specified in subparagraphs 6{a), 6(b} and 6(c) herein shali be,
wherever appiicable, subject to the followlng:

a. The structures to be constructed pursuant to paragraphs

4 and 5, and subparagraphs 6(2), 6(b} and &(c} harein shall be




constructed only ln accordance with plans and specifications
approved by tha STATE; it being the intent of the STATE to provide
easy, safe, and asthetically beautiful access to Duke Kahanamoku
Beach and Ala Wal Boat Harbor for the public at a minlmum cost to
the STATE., The STATE shall consider the wishes of the adjoining
land owner and the engineering and architactural feasibility of con-
struction on the part of the OWNERS In the fulfillment of the inten—
tions expressed In this Saction In the construction of the structure
provided for under subparagraph 6{(c}.

Tha OWNERS agree to the following:

(1) Any structure constructed pursuant to subparagraph 6(a)
herein over any roadway shall have a minimum clearance above
such roadway of fourteen (14} faet,

(2} Any structure constructed pursuant to subparagraph 6(b)
herein over any roadway shall have a minimum clearance above
such roadway of sixteen (16) fest,

{3) Any structure constructed pursuant to subparagraph 6{c)
herein over any roadway shall have a minimum clearance of six-~
teen (16) feet; provided, however, with the approval of the
Directar of Transportation, a structure of a lesser clearance may
be constructed.

(1) Any structure constructed pursuant to paragraphs 4 and 5
herefn over any roadway shall have a minimum clearanca of six-
teen (16) fest over such roadway.

b. The structures spacified in subparagraphs 6{a), 6(b) and
6{(c) herain shall bo used only for pedestrian traffic and shall bo

forever open to the use of the public.



c. The OWNERS zhail keep any and all structures and improve-
ments constructed pursuant to paragraphs 4 and 5, and subparagraphs
6{a), 6(b) and 6{c) of this agreement in good order and repair and
shall comply with all rules, regulations, ordinances, and laws of
the proper county and state authorities, and will Indemnify and
hold harmless the applicabla county and the STATE against all
Jactions, suits, damages, and claims by whumsoover brought or
made by reason of the nonobservance and nonperformance of thls
covenant or of the said rules, regulations, ordinances, and laws.

d. The OWNERS shall allow the STATE at all times to enter
upon and examine the condition of any and all structures and im-
provements o nstructed pursuant to paragraphs 4 and 5 and sub-
paragraphs 6{(a), 6(b} and 6{(c) of this agreement and the OWNERS
shall repair any defects within thirty (30) days after receipt of
written notice thereof from the STATE.

a. Tha OWNERS shall hold the STATE harmless from any
clalm or demand by third perscns for loss or damage, including
claims for property damage, personal lnjury or wrongful death,
arising out of any accident within said perpetual overhead ease-
mant, right=of-way, padastrian ramp, overpasses and any other
constructions and structures constructed pursuant to paragraphs
4 and S and subparagraphs 6(a), 6{(b) and 6{c} herein or occasioned
by any nuisance or damage or claims growing out of or causaed by
any failure on the part of the OWNERS to observe or parform the
covenants on their part to be observed and performed, and shall
reimburse the STATE for any reasonablo attorney’s fces and/or

other costs incurred In connaction therewith.




f. Tha OWNERS shall not commit or suffer any act or neglect

whereby sald right-of-way, pedestrian ramp, and overpasses men-

tioned in subparagraphs 6(a), 6{b) and 6(c) hereln, includlng im-
provements thereon, shall bacome subject to any attachment, lien
charge or encumbrance whatsoever, and shall indemnify and hold
the STATE harmless from all such liens, charges and encumbrances
and all axpensas rasulting thorafrom, including recasonable attornoy's
feas; provided, however, that in the event that subordination of
the STATE's Interests In the structures constructed pursuant to sub-
paragraphs 6(a), 6(b) and 6{(c) herein is raguired by any lending in—
stitution financing their construction, the 8TATE hereby agrees and
consents to said subordination; provided, further, that in any
avent, sald structures shall be used only for padesirian traffic

and shall be forever cpen to theusa of the public.

g. In case the STATE shall, without any fault, be made a
party to any litigation commencsd by or against the OWNERS, in
connection with said parpetual overhead easement, right-of-way,
pedestrian ramp, and overpasses, mentioned in paragraphs 4 and
5, and subparagmphs 6{(a), 6(b) and 6(c) hereln, the OWNERS
shail pay all costs and roasonabls attornay's feas incurred by or
imposad on the STATE and shall alsao pay all costs and reascnabla
attorney’s feas which may be incurred or paid by the STATE in
enforcing the covenants herein,

h. The OWNERS shall not {except as provided In subparagraph
8f herein), without the consent in writing of the STATE, assign or

maortgage any interest in sald right-of-way, pedastrian ramp, and

overpasses mentimed in subparagraphs 6(a), 6(b) and &6{c} herein;

—



provided, however, that the STATE shall not unreasonably withhold
such consent and shall not require the payment of any money for
glving such consent, other than reasonable charge for the process-
ing of an application for and preparation of the torm of consent.

1. The OWNERS shall procure at their own cost and expensa
and keep in force a policy ar policies of comprehensive general
llability insurance in form and with such insurance company or
companias as shall be satisfactory to the STATE, with minimum
limits of not less than $200,000 for tnjury to one person and not

less than $500,000 for injury to more than one persan, and not less
than $25,000 against the claim of third persons for proparty dam=
ages, and will depostt a copy of said policy or pc..cles with the
STATE.

9. The OWNERS further agrea that the STATE shall bo granted
without cost any excess fill from any construction of the land described
in the third "WEEREAS" paragraph hereinabove, as and when available,
Immediately upon excavation for the purpose of widening that portion oE
the Harbor Road adjoining the above described premises of the OWNERS
or for such other pu_rposa as the STATE may require for the development
of Ala Wat Harbor; provided, howaver, that if such {ill is not accepted
by tha STATE, as and when avallable, immediataly upon excavation, the
OWNERS shall deal with said fill as they see fit in their sole discretion.
Tha cost of transporting said flil away from the place of excavation for
the above stated purposaes shall be the responsibllity of the STATE.

10. Approval of the State whenever required pursuant to this

agreement shall ot be unreasonably withheld by the STATE.

11. The parties herato shall do any and all acts and shall




dolivery any and all documants and papers necessary to nffectuate the terms
and covenants of this agreement.

12. This Agreement shall be binding upon and inure to the bene—

fit of tho parties herein and their successare and asslgns,

13. The term "OWNERS" whenever and wherever used herain,
shall mean the OWNERS, thelr successors and assigns; and the term
“STATE" whenever and wherever used herein shall mean the State of
Hawall and any political subdlivision, agoney, dopartmont, inatrumontality,
or officer thereof.

14. The certain unrecorded Agreement dated July 11, 1961
hereinabave mentioned is hereby cancellad.

AND, GCAPITAL PROPERTIES, LIMITED, a Hawail corporation,
the Buyer of said Lot 1-B under an Agreement of Sale datad Decamber 1,
1960, and flled in the Office of the Assistant Reglstrar of the Land Court
as Document No. 278,530 and KAISER FOUNDATION HOSPITALS, a Califor-
ma corporation, the Buyer of Lot 1=D~2 under an Agreement of Sale dated
August 15, 1963, and filed in the said Offlce of theAssistant Reglstrar as
Document No. 315,145, in consideration of the foregoing pramises and the
mutual promises of the parties herein, do hereby consent to and joln in
tha terms and conditions of this Agraement.

AND, BANK OF HAWALI, a Hawall corporation, the Mortgagac
of Lots 1-A-1 and 1-A=2 under th-at certain Murtgage dated January 2, 1962,
and filed in said Office of the Assistant Registrar as Document No.
284,430, in consideration of the foregoing premises and the mutual pro-
mises of the parties herein, does hereby consent to the tarms and condi~
tions of this Agreement.

AND, DILLINGHAM CORPORATION, {formerly known as

':! e o Do, /PCHE

a-'

a.-_..d-n. Mo, s.r.r‘-::s .. o
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Hawaiian Dredging & Construction Company, Ltd.}, a Hawall corporation,
the Assignes/Mortgagee of that certaln Mortgage dated October 1, 15960,
flied in said Office of the Assistant Registrar as Document No. 263,994
affecting Lot 1-B pursuant to an Assignment of the same from Ala Moana
Properties, Limited, dated November 28, 1960, and filed in said Land
Court as Document No. 266,364, in conslderation of the foregoing pre-

miscs and the mutual promizes of the partles herein, does heroby consent

to the terms and conditions of this Agreement.

IT 15 HERERY FURTHER AGREED by and among the parties here-
in that this Agreement shall be noted on Transfer Certificates of Title Nos.
85,450, 81,553, 85,451, 84,862 and 66,816.

IN WITNESS WHEREOF, the parties hereto have caused thase

presents to be exascuted the day and year first above written.

STATE OF HAWAIL
BY ITS DEPARTMENT OF TRANSPORTATION

Director

APPROVED AS TO FORM:

Deaputy Attomay Ge
JLIKAL, INGORPQRATBD

N,

Its President

=10~




APPROVED:

30ARD OF LAND AND NATURAL RESOURCES

MAKAHA VALLEY FARMS, LIMITED

CMI?PEWHES » LIMITED
By ’ fﬂﬁfﬂi‘”ﬂz/fé;ZZZGabf"Lf'

Its ewesieny

By
. Its ARERLTARY

KAISER FOUNDATION HOSPITALS

By,

Its

-1i~




.DILLINGHAM GORPORATION

Its YICE PRICIGENT ond L CATARY

STATE OF HAWAIL

S558.

gy

CITY AND COUNTY OF HONOLULU

On this _A8g day of December, 1963, befare me appeared

CHINN HO and ALTA MAE GOFFIN ]

to me personally known, who, being by me duly sworn, did say that they

are the AACRIDENT and AECALTARY , Tespec-

tivaly, of ILIKAL, INCORPORATED, a Hawali corporatian; that the seal
affixed to the foregolng instrument fs the corporate seal of said corpora—-
tion; that said instrument was signed and sealed in behalf of zaid corpo~

ratton by authority of its Board of Directors; and sald CHINN HO

and ALTA MAE GOFFIN acknow-

ledged said instrument ta be the free act and de-ed of said corporation.

&f;—--_..-- < é\[‘;l,\._L‘_‘..

Notary Public, First Judictal
Circwt, State of Hawali.

My commission expires: 7//‘ &

-12e




STATE OF HAWAL )
: S8,

CITY AND COUNTY OF HONOLULU )
On thls ._,3‘3-‘-(' day of December, 1963, before me appeared

CHINN HO and  ALTA MAT GOFFIN ,
to me persanally known, who, being by me duly swom, did say that they

are the __ PP RIDENT and  mxcexrany , respactively,
of MAKAHA VALLEY FARMS, LIMITED, a Hawall corporation; that the seal

affixed te the foragoing tnstrument is the corporate seal of said corpara-
tlon; that sald instrumeat was slgned and sealad in behalf of sald _orpora-

tion by authority of its Board of Directars; and said

CHIMM HO and ALTA MAT GOFfIN acknow-
ledged said instrument to be the free act and deed of said corporation.

B ebra b ..
Notary Publlc} First Judlchal
Clircuit, State of Hawalii.

My commlssion expires: f/‘ﬁ-"

STATE OF HAWAII )
g 85.

CITY AND COUNTY OFf HONOLULU )
On this 5,1::4’ day of Dacember, 1963, before me appeared

W L)ALy It/ /-/esnl and ALTA MAL GOFFIN .
to me personally known, who, being by me duly swarn, did say that they

are the ___ PREmIDEWY and __Seowgvamy = respectively,
of CAPITAL PROPERTIES, LIMITED, a Hawali corperation; that the seal
afflxed to the foregolng lnsirument ia the corporate seal of said corpora-
tion; that said instrument was signed and sealed in behalf of said corpora=

tion by authority of its Board of Directors; and the said

lMl—LM“ /‘/ /‘ALCM and __ ALTA MAL GOFFIN
acknowledged said lnstrument to be the free act and deed of said corpora~

tion.

(o clra b

Natary Public) First judicldL
Circuit, State of Hawa:l,

My commisgion expires: ;’/(./(‘-'f

-13-




STATE OF HAWAIIL )
. 55.

CITY AND COUNTY OF HONOLULU )
January, /164
On this _{ Z‘M day of Dooembey. 1963, before me appeared

nl b . Je and {:cag;gd tigA“s Za v ; to
me personaily known, who, belng by me duly sworn, did say that thay are

the l and 1 - , respectively,

of KAISER FOUNDATION HOSPITALS, corporation; that the seal
affixed to the foregoing instrument is the corporate seal of sald corpora—-
tion; that said instrumant was signed and sealed in behalf of sald carpo-

ration by authority of its Board of Directors; and said

-4 and g :Qn md 151 2/1“5 [ﬂ.l( acknaw-
ledged said instrument to be the free act and deed of said corporation.

)

Notary Public, First Judicial
Circuit, S*ite of Hawail.

Lo et
My commission expiressf £=2"7"*

STATE OF HAWAI }
¢ B8,

CITY AND COUNTY OF HONOLULU )

On this °z"‘£" day u;,m, 196f: before me appeared
P o o
. WA aed and — ; to
me personally known, who/ being by me duly sworn, did say that thoy-are—

m&_u 2 ?@Cz?wim . , sespectively,

of BANK OF HAWAII, a Hawall corperation; that the seal affixed to tha
foragoing instrument Ls the corporate soal of 3aid corporation; that sald
instrument was signed and sealed in behalf of said corporation by autho~

rity of its Board of Directors; and said A " !f J{&:‘n' r'&

amd —_— acknowledged said instrument to be
the free act and deed of said corporation.

_,-_blz_f- /:f - '/;‘f "o —

Notary Public, First judicial
Circuit, State of Hawali.

/
My commlsslon aXpires: ¥:¢. 1", ret

-14-




STATE OF HAWAIIL )
: S8,

CITY AND COUNTY OF HONOLULU )}

Yseecereer -
On this _/4 '( day ormn-gkﬁ. 1962, bafore me appeared

_R A CuLiOCK and R, A GIRVON P

to me personaily known, who, being by me duly swomn, did say that they
are the _rpncial vice rassiopr  and YICE PRCTIDENT and tecnsragy » FoSpPectively,
of DILLINGHAM CORPORATION, a Hawall corporation; that the seal affixed
to the foregoing instrument is the corporate saal of sald corporation; that

sald instrument was signed and sealed in behalf of said corporation by

authority of itc Board of Directors; and sald R A L..JLK

and R. A. Glli,GN acknowladged

sald instrument to be the free act and dead of said corporation.

thary Public, First Judicial
Circuit, State of Hawa.i,

My commission expires: Maf 3, VW

-15-
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CASE LOMBARDI & PETTIT
A LAW CORPORATION

Lissa H Andrews Ted N Pnglt. PhO Daved G Hnittn Megan K Kau
Jumes M. Cribley EstharH Roberis PACIFIC GUARDIAN CENTER, MAUKA TOWER Maba SL Day Michaa! G, Kozok
Ciagury M. Hamian  Mark O Valoness” 737 BISHOP STREET, SUITE 2600 Laak donmor R s e
Michoal L. Lam Nancy J Youngren HONOLULU, HAWAN 96813-3283 “Admitiod Cablomia only
Dennis M. Lombardit  John D, Zalewsaki
Michaal R. Morsh TELEPHONE. (808) 547-5400 Of Counse
FACSIMILE: {808) 523-1888 Daniel H Cass
t A Law Corporation E-mal: Info@casalombard).com Frodenck W R m
http:/AMvww.caselombardl com ' onkena
Bruce C Bigoiow {1948-2001)
LETTER OF TRANSMITTAL
To:  Mr. Edward Underwood - DLNR Administrator Date: May 13, 2011

State of Hawail
Depariment of Land and Natural Resources

333 Queen Street, Suite 300
Honoiuiu, Hawail 96813

From: David G. Brittin

Re:  Submittal of Application to Board of Land and Our File: 28490-3
Natural Resources

| am transmitting to you the following:

1. Case Lombardi & Pettit's May 13, 2011 comespondence with enclesures addressed to Board
of Land and Natural Resources, Attention: Mr, Wiliam J. Aila, Jr.

)} For your information {XX) For necessary action

(

( ) Foryourfiles ( ) Forsignature inBLACK
( ) For review and comment INK

( ) Peryour request ( ) For payment

( ) Perour agreement ( ) Disapproved

( ) Perour conversation S marks below

REMARKS: | have enclosed our May 13, 2011 application to the Board of Land and Natural
Resources. If you have any questions, please feel free to contact me. Thank you.

T A=

David G. Brittin

OGR11-95
Encinsures

28490/31261838.1 EXHIBIT “C”

MEMBER OF LEX MUNDI THE WORLD’S LEADING ASSOCATION OF INDEPENDENT LAW FIRMS



CASE LOMBARDI & PETTIT
A LAW CORPORATION

Liasa H Andiaws Toed N Poitit, PhD David G. Briltin Magan K Kau
;ml '\*"v g‘;‘“ f;g;:'“ ',!,i ’;mmm PACIFIC GUARDIAN CENTER, MAUKA TOWER gu: :L. Day -— Dm.m - g me
u-:?:-y M H--n Mark G. Valuncis 737 BISHOP STREET, SUITE 2600 l.r:a K Johnson Kata S. Miu‘::m.
Michool L Lam "mé ) z:m:,, HONOLULL, HAWAII 58813-3283 “Admitted Cabomia anfy
Uannis M Lombandit John

TELEPHONE (308) 547-5400 Of Counsel

Michagl R Marsh

FACSIMILE: (B0&) 523-1888
E-mail; InfoGcasslombardi com

Daniol H. Case
Frederich W. Rohifng Ill

t A Low Corporahon
L hitp./www casalombard| com

firuce C. Bigelow (18948-2001})

May 13, 2011

Board of Land and Natural Resources
Kalanimoku Buiiding

1151 Punchbowl St.

Honolulu, Hi 96813

Ph: (808) 587-0400

Honolulu, Hawai'i

Attention: Mr. William J. Aila, Jr.

Application to: 1) amend a 1963 Agreement, recarded in Land Court as Document No.
324984, for Tax Map Key No. (1) 2-3-37:12, so that it conforms to the as built configuration of
the improvements in Lot 25 of Land Court Consolidation 32, and 2) clarify permissible uses
within a portion of the elevated deck described in the Application and the Agreement to reflect
all the authorized uses that have existed since 1967, or, in the alternative, 3) obtain a lease or
exclusive easement for the elevated deck area adjacent to Applicant’s property.

APPLICANT (PETITIONER):

M Waikiki, LLC,

c/o Dennis M. Lombardi, Esq.

Case Lombard| & Pettit

737 Bishop S)., Suite 2600 Mauka Tower
Honalulu, Hawai'i 96813

LEGAL REFERENCE:

Sections 171-13, 35, 54 and 55, Hawai'i Revised Statues. Reference is aiso made to
the July 15, 1891 Opinion of the Attorney General of the State of Hawaii regarding the power of
the State to enter into a disposition of the State owned land subject to this Application, attached

hereto as Exhibit “A",

LOCATION:

Elevated deck over Lot 25 of Land Court Consolidation 32, Honolulu, Hawai'i, Tax Map
Key No. (1) 2-3-37:12, as shown on the attached map. See Exhibit “B". The elevated deck
extends from Lot 1-B, as shown on Map 2, Land Court Consolidation 64, which is owned by the
Applicant, and continues along the adjacent Lot 1-A, as shown on Map 2, Land Court
Consoiidation 64. The Applicant seeks either to amend the Agreement as to the portion of the

MEMBER OF LEX MUNDI, THE WORLD'S LEADING ASSOCIATION OF INDEFENDENT LAW FIRMS



Board of Land and Natural Resources
May 13, 2011
Page 2

lands subject to the Agreement that are abutting Applicant's property, or to obtain a iease or
easement from the State of Hawail on the portion of the elevated deck abutting Applicant's
property that would permit the continuation of outdoor dining and pool deck uses.

AREA AFFECTED BY APPLICATION:

The portion of the Elevated State Deck, defined below, abutting Lot 1-B, as shown on
Map 2, Land Court Consolidation 64 containing approximately 6,584 square feet.

ZONING:
State Land Use District; Urban
City and County of Honolulu LUO: Public Precinct

CURRENT US ATUS:

The Elevated State Deck has been used for outdoor dining, pool deck space, and other
recreational purposes continuously since construction of the property in 1967,

CHAPTER 343 ~ ENVIRONMENTAL ASSESSMENT:

in accordance with Hawal'i Administrative Rules §11-200-8, the subject request is
exempt from the preparation of an environmental assessment based on the following

exemplion:

(1) “Operations, repairs or maintenance of existing structures, facilities, equipment or
topographical features, involving negligible or no expansion or change of use beyond that
previously existing.”

BACKGROUND:

This application relates to the elevated deck over Lot 25 of Land Court Consolidation 32,
Honolulu, Hawal'i, Tax Map Key No. (1) 2-3-37:12 (the "Elevated State Deck"). The Elevated
State Deck was created pursuant to that certain Agreement, dated December 23, 1963, by and
between liikal, Inc., Makaha Valley Farms, Ltd. ("Makaha"} and the State of Hawaii (the "1983
Agreement”). A copy of the 1963 Agreement is attached hereto as Exhibit “C*. The 1963
Agreeament defines lliikal and Makaha as the "Owners”.

liikai, inc. owned Lots 1-A and 1-C as shown on Map 2 of Land Court Consolidation 64,
and Makaha owned Lots 1-D-1 and 1-D-2 (now Lot 6 as shown on Map 6 of Land Court
Consolidation 84). llikal, inc. had previously soid Lot 1-B to Capital Properties, Limited, which
we believe was an affiliatad company, through an Agreement of Sale, but still heid bare legal
title to Lot 1-B pursuant to the terms of that document. The lilkai Apartment Building was
constructed on Lot 1-A (the "llikal Parcel"), the Waikik| Edition buiiding was constructed on Lot
1-B (the "Editlon Parcel”), and the llikai Marina Apartment Building was constructed on Lot 6

(the "Marina Parcel").



Board of Land and Nalural Resources
May 13, 2011
Page 3

Section 6 of the 1963 Agreement creates a right to construct and obiigates the Owners
to maintain and improve the Elevated State Deck:

The OWNERS shall have the right to construct, repair, repiace, maintain,

and improve for an behalf of the STA nd STATE shail acc
substantially as shown and designated in Exhibit A, the following:

(@) An elevated pedesitrian right-of-way over Lots 25 and 26 of Land Court
consolidation 32 (said Lot 26 now being designated as Lot 2, as shown on Map 1
of Land Court Consolidation 64) and the pubiic right-of-way adjoining Land Court
Cansolidation 1718,

(b) Two elevated public pedestrian overpasses extending from said elevated
pedestrian right-of-way in 6(a) hersin above, provided, however, that said
overpasses may be relocated with the approval of the STATE; and

(©) An elevated public pedestrian ramp to descend from the Waikiki (East)
end of said eievated public pedestrian right-of-way of 6(a) hereinabove.

Together with the foundations and columns to support the structures in
subparagraphs 6(a), 6(b) and 6(c) hereinabove, and, aiso, together with -the
installation, repair, replacement, and maintenance of utilities and other similar
appurtenances in conjunction with the structures mentioned in subparagraphs
6(a), 6(b) and 6(c) hereinabove.

(Emphasis added).
Section 8 provides in pertinent part:

Notwithstanding anything contained in Exhibit A to the contrary, the reservations
contained in paragraphs 4 and 5 herein and the structures specified in subparagraphs
6(a), 6(b) and 6(c) herein shall be, whenever applicable, subject to the following:

a. The structures to be constructed pursuant to paragraphs 4 and 5, and
subparagraphs 6(a), 6(b) and 6(c) hersin shall be constructed only in accordance
with plans and specifications approved by the STATE; it being the intent of the
STATE io provide easy, safe, and aesthetically beautiful access to Duke
Kahanamoku Beach and Ala Wal Boat Harbor for the public at a minimum cost to

the STATE.

b. The structures specified in subparagraphs 6(a), 6(b) and &(c) herein shall be
used only for pedestrian traffic and shall be forever open to the use of the public.

c. The OWNERS shall keep any and all structures and improvements constructed
pursuant to paragraphs 4 and 5, and subparagraphs 6(a), 6(b) and 8(c) of this
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agreement in good order and repair and shalli compiy with ali rules, regulations,
ordinances, and laws of the proper county and state authorties, and will
indemnify and hold harmless the applicable county and the STATE against all
actions, suits, damages, and ciaims by whomsoever brought or made by reason
of the nonobservance and nonperformance of this covenant or the said rules,

regulations, ordinances, and laws.

Section 6 is in contrast to Sections 4 and 5 of the 1963 agreement which specifically
refer to the creation of perpetual easements. For example, Section 4 provides, in pertinent part:

4. A perpetual overhead easement over and across the aforementioned Lot 1-C ...

Section 5 provides, in pertinent part:

5. A perpetual easement under, over and across said Lot 1-C . . .

Furthermore, Section 8 provides:

Notwithstanding anything contained in Exhibit A to the contrary, the reservations
contained in paragraphs 4 and 5 herein and the siructure specified in paragraphs

&6(a), 6(b) and 6(c) herain.....

Therefore, the parties to the 1963 Agreement made a clear distinction between the
easements that were created pursuant to paragraphs 4 and 5, and the structures constructed
for and on behalf of the State. Once the Elevated State Deck was completed, ownership
transferred to the State automaticaily pursuant to Section 6's requirement that the State "shall”
accept the improvements. Only the maintenance and repair obligations remain as to the likai

and Waikiki Edition properties’.

While Section 8 of the 1963 Agreement provides that the Elevated State Deck is to be
used for pedestrian purposes, and is to be open to the public in perpetuity, it is undisputed that
the portion of the Elevated State Deck on Lot 1-B, the Edition Parcel, which is now owned by M.
Waikiki and operated as the "Waikiki Edition” hotel, has been used for outdoor dining, pool
deck, and other recreational purposes since construction of the Edition property in 1967.
Historic photos demonstrating these usas are attached hereto as Exhibit "D".

Furthermore, it is also undisputed that historically the Elevated State Deck appurtenant
to the liikai was used for a wide variety of purposes, inciuding a putting green and planters.
Subsequent to the removal of the putting green, a large planter was constructed on the lilkai
property that completely obstructed access across the Elevated State Dack from liikai property
to the Edition Parcel and visa-versa. The ilikai planter was only removed In 2010 after
numerous demands from M, Waikiki that access across the Elevated State Deck no longer be

obstructed.

! Arguably the liikal Marina has a maintenance obligation as to the Elevated State Deck as weli; however,
we understand that historically, the liikal Marina has not contributed toward maintenance of the Elevated

State Deck.
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Whiie the 1963 Agreement is binding on the successors and assigns of the Owners, the
ilikai AOAQ is not the successor in interest to liikai, inc. Nothing in the 1963 Agreement states
that the Agreement shall run with the land, and therefore, other than the easements created
pursuant to Sections 4 and 5, the rights and obligations contained in the 1963 Agreement were
easemenis in gross and personal to llikai, Inc. and Makaha. The Certificates of Title for the
likai do not contain a "together with" identifying the 1963 Agreement, and the First Restatement
of the Declaration of Condominium Property Regime of the lilkai Apartment Building iikewise
does not contain any conferral of the benefits of the 1963 Agreement to the liikal AOAO. The

1963 Agreement is noted only as an encumbrance.

The llikal Marina and Lot 1-B were conveyed rights with regard to Section 6 of the 1963
Agreement, but this transfer appears to convey to each the right to create an additional
pedestrian walkway over what is now Holomoana. Section 6(c) of the 1963 Agreement
authorized the construction of two Elevated State Decks over Lots 25 and 26, as shown on the
Exhibits to the 1963 Agreement. The Exhibit shows that the original intent was to have the
Elevated State Deck continue along the makai side of the ilikai Marina property. The Exhibit
also shows a dashed line drawing labeled as "Future Overpass W/1[6]'2 Min Clearance Location
Subject to Architects Studies” adjacent to the llikai Marina, and a separate dashed line drawing
labeled "Pedestrian Overpass to Harbor [168'] Min Clearance” across from the lilkal. The Marina
CPR Declaration transfers the right to build only one overpass, and the legal description for Lot
1-B aiso contains the right to buiid only one overpass. Therefore, it appears that the intent was
to have the lilkai Marina bulid ane overpass, and the owner of the Edition property buiid the

other.

As ownership of the improvements of the Elevated State Deck has transferred to the
Slate, the Eievated State Deck Is State properly. The State, by law, has the exclusive authority
to dispose of such properly as it sees fit. See HRS §§171-13, 55. While the 1963 Agreement
makes clear that the Elevated State Deck is open to the public, nothing in the 1963 Agreement
states that the Elevated State Deck is for the benefit of either the liikai or the Waikiki Edition.
indeed, the 1963 Agreement states that "it being the intent of the STATE to provide easy, safe,
and aesthelically beautiful access to Duke Kahanamoku Beach and Ala Wai Boat Harbor for the
public at a minimum cost to the STATE." Nothing in the 1963 Agreement requires that the State
obtain the consent of any of the parties prior to exercising its statutory authority to dispose of
State property. Therefore, the State may freely grant a permit, license, leasa, or easement over
any poriion of the Elevated State Deck, and no consent from the lilkkal or liikai Marina is
required. This is precisely what happened when Forward One obtained the Revocable Permit
for use of a portion of the Elevated State Deck for outdoor dining and pooi deck purposes, and
no consent was required from either the iilkai or llikai Marina. The fact that liikai, inc. and
Makaha agreed to repair, maintain, insure the Elevated State Deck and indemnify the State
from claims arising out of use of the Elevated State Deck as part of the consideration for the

1863 Agreement does not change this analysis.

* The writing Is poorly legible. It appears to state "19", however Section 8 of the 1963 Agreement calls
for a 16' clearance.
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Furthermore, the original plan for the Eievated State Deck was never fully realized. This
original plan wouid have provided access from the boat harbor across Holomoana and would
have run the entire length of the three lots at Issue. Had such a system been fuily constructed,
it may have made sense to have the Elevated State Deck be solely for pedestrian uses.
However, in this case, where only a truncated portion of the original plan was developed, the
Eievated State Deck Is essentially a walkway to nowhere, and has never provided the type of
access intended, as is ciearly shown by the fact that the ilikai blocked off the Elevated State
Deck In its entirety for many years. The Elevated State Deck has always been used as primarily
an extension of the Edition and liikai pool dacks, and there is litlle reason for such uses to

change.

RESERVED RIGHT TO SUPPLEMENT:

Applicant reserves the right to further suppiement this appiication and to submit further
evidence supparting the conlinued use of the Elevated State Deck in the manner the Eievated

State Deck is currently used.

PROPER PARTIES TO THE APPLICATION:

Nolwithstanding the parties to the Agreement, the State is the owner of the Eievated
State Deck pursuant to the express terms of the Agreement, and by statute has the exclusive
authority to dispose of State lands. Furthermore, as the Applicant's request reiales only to the
portion of the Elevated State Deck abutting Applicant's property, the rights and aobligations of
other parties, such as the iilkal and Ilikai Marina, who may or may not be the successors in
interest to the original parties to the Agreement, are not impiicated, and thus no other consent or

joinder Is required.

REQUEST FOR ACTION;

M. Waikiki respectfuily requests that the Board: 1) amend the 1983 Agreement so that it
conforms to the as built configuration of the improvements in Lot 25, and 2) clarify permissible
uses within a portion of the elevated deck described in the Application and the Agreement to
reflect all the authorized uses that have existed since 1967, or, in the alternative, 3) issue a
lease or exclusive easement for the elevated dack area adjacent to Applicant's property that
would permit the continuation of outdoor dining and pool deck uses. To the extent a declaratory
ruling by the Board is required pursuant to the Hawall Administrative Rules Section 13-1-27,

such a ruling is also requested by Applicant.
Respectfuliy Submitted,

e

ennis M. Lombardi, Esq.
David G. Brittin, Esq.

DGB:11-94
28490/3/1258859.2
Enciosums
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MINUTES FOR THE
MEETING OF THE
BOARD OF LAND OF NATURAL RESOURCES
DATE: FRIDAY, OCTOBER 12, 2012
TIME: 9:00 AM.

PLACE: KALANIMOKU BUILDING
LAND BOARD CONFERENCE ROOM 132
1151 PUNCHBOWL STREET
HONOLULU, HAWAII 96813

Chairperson William Aila called the meeting of the Board of Land and Natural Resources to
order at 9:09 a.m. The following were in attendance:

MEMBERS

William Aila, Jr. Jerry Edlao
David Goode Dr. Sam Gon

STAFF
Ed Underwood/DOBOR Kevin Moore/LAND
Dave Smith/DOFAW Randy Kennedy/DOFAW
Emily Fielding/DOFAW David Quisenberry/DOFAW
Stephen Soares/PARKS Dan Quinn/PARKS

OTHER

Cindy Young, Deputy Attorney General (AG) Pam Matsukawa, Deputy AG

David Brittin, J-1 Bryson Chow, J-1
Nancy Mueting, J-1 Bob Romo, J-1
John Popavits, J-1 Keith Avery, D-7
Gary Rubio, D-3

(NOTE: Language for deletion is [bracketed], new/added is underlined.}

Item A-1 September 14, 2012 Minutes

Member Gon recused himself. No quorum item deferred.



Deferred
Item A-2 September 28, 2012 Minutes
Item A-2 was not available.

Item M-1 Second Amendment to Prior Land Board Action of May 11, 2007, Under
Agenda Item M-1, Regarding Issuance of Direct Lease and Right-of-Entry to
Ameron International Corporation, dba Ameron Hawaii, Adjacent to and in
Vicinity of Pier 60 and Ke'ehi Lagoon, Tax Map Key: (1) 1-2-23: portion of
33, Honolulu Harbor, Kapalama and Iwilei, Honolulu, Oahu

Calvert Chun representing Department of Transportation (DOT)/Harbor asked for an extension
on the right-of-entry to December 31, 2012 and an issuance of a right-of-entry to the adjacent 2
acre parcel] until December 31, 2012 for Ameron to use for heavy equipment.

It was asked by Member Goode whether there was sufficient time 1o do this and Mr. Chun
confirmed that Ameron assured it will be done.

Unanimously approved as submitted (Goode, Gon)

Item J-1 Request to (1) Realign the Perpetual Public Access Easement Created by a
1963 Agreement, Recorded in Land Court as Document No. 324984 and
Affecting Tax Map Key No. (1) 2-3-37:12, Over the Modern Honolulu (Hotel)
Property Owned by M Waikiki LLC; (2) Accept a Perpetual Non-Exclusive
Easement From M Waikiki LLC Over Pedestrian Overpass Above Hobron
Lane as a Portion of the Realigned Easement; and (3) Grant a 55-Year Non-
Exclusive Easement to M Waikiki LL.C for Pool Deck and Outside Dining
Purposes on Elevated Deck Adjacent to Second Floor of the Modern
Honolulu

Ed Underwood, Administrator for the Division of Boating and Ocean Recreation (DOBOR) and
Deputy Attorney General (AG) Pam Matsukawa introduced themselves. Mr. Underwood said
they were here to request the realignment of a public access easement created in a 1963
agreement. He summarized back in 1963 an agreement was entered into by DOT, the Ilikai and
Makaha Farms at the Ala Wai Harbor and is the main hotel which spans across Hobron Lane
including the Dlikai Marina property. On Exhibit A, staff highlighted what this public access
easement was going to look like. It was an elevated public access easement that fronted all of
the properties, spanned Hobron Lane, fronted the Dikai Marina property and it had 2 access ways
down to the Harbor as well as one that lead down to the Hilton Lagoon. What happened was
only the yellow/lighter colored portion of this access way was built. The darker colors were
never constructed. What happened is we moved forward to today where the M Waikiki LLC
came to staff last year requesting use of a portion of the public access easement that fronted their
property and historically DOBOR had issued revocable permits (RP) to the Hotel for outdoor use
- pool, dining, etc. Staff began discussions with M Waikiki LLC on what was going on because
that public access easement goes to nowhere and dead ends in front of their property and there is



no real public access to get over to the Ilikai Marina property where the parking garage is. Staff
wanted a continuous public easement and began discussions with M Waikiki, but they entered
into bankruptcy proceedings last year and that is all resolved now. Staff met on numerous
occasions and did site visits. Staff met with the Ilikai representatives and based on that they
came (o an agreement to have the public come up to where the new hotel is and they’ve agreed to
allow the gencral public to access through their property, over their pool deck to access their
elevators for ADA because there is a connector that takes you to the parking garage. When it
was built it wasn’t required to be ADA. Staff agreed to this and is a fair fix. It does what the
access was always intended to do which doesn’t do it now. Staff is not here to ask to change the
1963 agreement in any way they are asking 1o realign the public easement so it does its intended
purpose. Staff is asking the Board to execute 3 easement agreements/documents. The first one
is a perpetual easement granted to the State by M Waikiki, LLC for the realignment for the
public access easement across the second floor pool deck which is on their property and the
lobby of the M Waikiki Hotel. The second easement will be a perpetual easement to the State
that runs with the first for the span over Hobron Lane which is the overhang that goes to the
public parking garage. The third easement would be a non-exclusive 55 year easement granted
to M Waikiki LLC for the use of that area that has been historically on an RP (revocable permit)
that staff wants to put it on a 55 year and appraise at appraised value and they would pay the
appraised rent for that. Staff looked at the requirements of Chapter 343 and we feel this project
is exempt from that because it is existing use. What staff is asking the Board to do is accept the
staff recommendations as outlined in the submittal.

Deputy Attorney General (AG) Pam Matsukawa said that the attorney for M Waikiki is here and
he has a full presentation of what they would like to do. In addition, he represented to me that M
Waikiki is willing to take full responsibility of all maintenance and indemnification of the
elevated walkway of which they are asking for that non-exclusive easement. Because according
to the 1963 agreement all of the private parties had maintenance indemnifications requirements.
If they have an easement they agreed to its obligation. Generally speaking this whole situation
has been a mess because this walkway was not entirely completed. If it had been entirely
completed it would've been much more of a public easement, but because they cut off this
walkway at the end of M Waikiki property, in effect, this elevated walkway only serves the 2
hotels — M Waikiki and the Ilikai. We are trying to negotiate a remedy here and we are not
touching the 1963 agreement. We are taking the fact that agreement gave to the State the
elevated walkway and also created a public access easement over the space held on behalf of the
public and that is what we are working with. If we have to deal with the 1963 agreement we
need to deal with the issue of what other private entities are and what the successors are going to
do to remedy the situation for their non-compliance with their promises in that agreement.

Member Goode asked whether they had met with the Ilikai and Mr, Underwood said yes they
have. They had one meeting last year and offers were made where M Waikiki initially was
going to allow them through a hallway in their property which led directly to the overpass
parking garage. The Ilikai folks didn’t agree with that and felt it should be widened and
restrooms should be removed and it should create a better access way into their property. Those
two are in negotiations together and there is on-going litigation between the two, but we are not a
party to that. Member Goode asked whether that litigation pertains to this issue and Mr.
Underwood said it does. Ms. Matsukawa said we are not a party to that and are not keeping up



on everything that’s happened except I do know that M Waikiki and Ilikai have gone through
mediation and could not resolve the issue. The Llikai would like a public access easement to lead
to the elevated walkway and cut through their lanai arca to get to an arca where they have retail
shops and create some kind of hallway between their retail area and M Waikiki. She understands
that the Ilikai and M Waikiki have not been able to agree as to all the specifics on how to create
where the public is supposed to pass through. They did have one meeting before the bankruptcy
proceedings and everyone said okay that they will try. The bankruptcy proceedings went on for
a year or 50 and staff was contacted by Dave Brittin, the atiorney for M Waikiki who said the
Ilikai doesn’t want to settle, but they want to so staff has been working with M Waikiki.

Member Gon asked considering all the unresolved issues that may or may not be related directly
to this request why is this coming before us before these are resolved. Ms., Matsukawa said
because the public casement doesn’t go through lanai areas or retail areas of the Hikai or M
Waikiki and that is what she thinks they are fighting over. All we are trying to do is resolve the
legal issues with regard to the use of that elevated deck and being able to legally have the public
cross over Hobron Lane to get to that parking lot. She sees this as a separate situation between
the Dikai and M Waikiki they can negotiate as long as they want, but that doesn’t resolve our
legal situation.

Member Gon asked why the 1963 plan didn’t get realized. Why was it truncated? Ms.
Matsukawa said she doesn’t know if anyone knows that. Staff doesn’t have it in their records. It
was a long time ago, We just don’t know. Member Gon asked what issue came up that made
this 50 years later that this needed to be resolved when for 50 years it had not been, Ms.
Matsukawa said the Ilikai and M Waikiki have at different times obstructed the elevated
walkway by using it for their own hotel uses and then there were some RPs issued and the last
RP that came up our office said “no.” The way the situation is, the public access and all that, we
can't approve this RP because we have a public access easement over this elevated walkway and
until that is realigned we can’t ask the Board to issue an RP that would restrict the public’s
access. For any use other than a public access we would have to realign the public access
easement and then the elevated walkway would be available for the Board to issue an easement
or an RP or whatever the Board thinks is appropriate.

Member Goode asked who was supposed to build that section. Ms. Matsukawa said she thinks
Ilikai and Makaha Valley. Member Goode asked who their successor is. Ms. Matsukawa said M
Waikiki, there is another Ilikai entity and Ilikai apartments entity — there are 3 separate entities.
Member Goode asked whether we are the successor to DOT-Harbor and Ms. Matsukawa
confirmed that. Mr. Underwood said at that time all the properties were owned by one
individual. Ms. Matsukawa said a Mr. Chin Ho was involved.

David Brittin representing the M Waikiki, LL.C and is now the Modern Honolulu distributed his
presentation to the Board and testified that the relevant language is on page 2 which he read the
underlined bolded section and referred to page 3 showing the map. There was going to be an
integrated access way to run from the Hilton Lagoon along Holomoana Street to the end of the
Hlikai Marina property with 2 causeways so the public wouldn’t have to cross traffic at street
level. Once the improvements were constructed our position was the State owns them and the
rights transferred to the State because it was constructed on behalf of the State that the part that



overhangs is a State owned easement property. The State is the owner of the improvements and
there is an easement created in favor of the public. On page 4 is the portion that was actually
constructed and an overpass over Hobron Lane. The 1963 agreement was a trade between the
State and the developer. It wasn’t owned by one person that there was a variety of entities —
Ilikai, Inc. was one. Lot 1B was already sold under an agreement of sale to a different entity
called Capital Properties, Ltd. and Makaha Valley Farms owned the Ilikai Marina. Chin Ho was
involved and was the party of interest in all 3 of those, but as to who owned what not one entity
owned all 3 properties. Page 5, is the 1963 Agreement Section 4, a perpetual overhead
easement...To build the overhead easement was never transferred to the Ilikai partners. It is in
the title for the Ilikai apartments and the M Honolulu. Next page, 1963 Agreement, section 8
says the intent is to provide easy, safe and aesthetically beautiful access to the beach and the Ala
Wai Harbor to the public. The intent is not in favor to any of the 3 development parties and the
easement is in favor of the public. He read subsection 8.b. There are two easements — the
Hobron overpass runs from the garage in the Ilikai Marina over to the Modern Honolulu property
and the garage property in the Ilikai Marina was owned by Chin Ho. The elevated walkway is a
completely separate right and there is no connection between the two because no connection was
needed looking at the original plan. The problem arises when you only build half the plan there
is no way for the public to get from the beach to the Ilikai Marina.

Mr. Brittin related the history of who sold and bought the property that would become the
Modem Honelulu. The M Waikiki undertook a complete renovation of the hotel and the access
ways were changed. They wanted to continue using the space that was used since 1982 for
restaurant and dining purposes where they asked DLNR for another RP. They entered into
discussions with their neighbors and have been unsuccessful in reaching a resolution with them
resulting in their objection as to our plan. As to the law suit, essentially was a claim to our client
saying there is no connection between the Hobron Overpass and the elevated walkway - there is
no legal access across the property that they are two separate things. Land Court properties are
when people walk back and forth on the path doesn’t give the right to continue walking. They
counter claimed against us. They filed a motion to dismiss on that case because they think this
Board has authority to enter into these agreements and have sole exclusive jurisdiction
enforcement if any violations in the 1963 agreement as they alleged. If the deal is presented and
is accepted that it will essentially weed out the law suit. The claims will terminate and they will
be able to have a resolution. The Solution (referring to diagram) is a realignment of the public
access way which M Waikiki is going to grant to the State in a perpetual easement shown in blue
over its pool deck along with permission to use the elevators for people with disabilities. M
Waikiki has rights over the Hobron Overpass it’s going to grant the rights it has to the State so a
public access way is created across there and is consistent with the 1963 agreement. In exchange
the State would grant an easement for the right to use the portions in green for pool deck and
outdoor dining purposes and would retain the portions in yellow for the public to walk through
the property and get over there. At the end of the day we have created the maximum possible the
public access easement to go on the beach over to the Ilikai Marina property even though it’s not
what it was originally designed this is still a pretty good deal. It is something that is at no cost to
the State and in fact M Waikiki will be purchasing the right to use those easements for 55 years.
We are giving up quite a bit more than what they are getting for perpetual easements in exchange
for easements that will expire. They believe this is an appropriate resolution and he knows there
is a lot of talk about permissible uses on the elevated walkway referring to the 1974 B&W photo



showing a putting green, planters, pool chairs on the Modem Honolulu side of the property.
Second B&W photo where the Morimoto Restaurant is shows a planter blocking the area to
create a private usc arca. Both the Ilikai and Modern Honolulu properties have used this area for
non-pedestrian uses for years, After the putting green was taken out the Hikai completely
blocked the easement by placing a planter, chairs, umbrellas and the public access was
completely blocked off. There was no way to use the elevated walkway other than clearly use
for their guests and owners in that comer. As far as they know there was never any request by
the Ilikai to occupy the elevated walkway, no RP was issued; no payment was made by them and
used the area for their own use. The planter was removed by their request. The Fire Department
told M Waikiki to remove the fire egress off the property and that the elevated walkway was the
place to do it.

Member Gon asked the planter has been removed then. Mr. Brittin said the planter was removed
in 2010 by the Hikai. Since August 2010 the Ilikai sent a letter to DLNR requesting that no RP
be issued and there was an October letter from DLNR to M Waikiki saying they could not issue
an RP and we wrote back saying we would like to present more information. We've been in
contact with DLNR the whole time working closely with them and we believe this represents a
win for everybody. The public will have access across the property including members of the
Dikai who said our intent is to cut access, but our intent is the complete opposite that they intend
to provide access across the property to the maximum extent possible given affect to the 1963
agreement and at the same time we would like to continue using that area that has continuously
been used for outdoor dining and pool deck purposes and they are willing to pay the going rate
for it.

* Member Gon asked if he could speak to the realization or lack thereof the intent of the 1963
agreement section 8 to provide easy, safe and beautiful access to the beach and Ala Wai Boat
Harbor. Mr. Brittin said clearly the intent was to build a nice public access way which is what
Mr. Ho was supposed to provide and he did what he wanted. He convinced the State to build
this access way and why he didn’t complete it, probably cost that he doesn’t think they will ever
know. He never saw any record on what happened. The State did approve the plans as built, but
what happened initially was the Iikai apartment building was built first with the elevated
walkway then the Modern Honolulu building then the Ilikai Marina and built the overpass, but
they never pressed on. Don’t know whether there was push back from the State probably not.
They may have felt it was cheaper not to do it. I never saw any documents on it.

Member Goode asked essentially your taking where it ends and meander through the hotel to get
to Hobron Overpass and to the Ilikai Marina to be finished with the elevated walkway. Per the
agreement you wouldn't need this meandering through the hotel. Mr. Brittin says they will give
up their perpetual easement and will exist in perpetuity unless circumstances change. He
believes the Ilikai Marina has the right to construct it if it would like to and get permission to, but
he hasn’t heard if they were interested in that.

Bryson Chow representing the Association of Apartment Owners (AOAO) of the IDikai
Apartment Building and AOAO of the Ilikai Marina and intended to focus on the Association’s
written request for a contested case hearing and that the Board should not make a ruling today
because they requested a contested case hearing, but really disputed the successors and interests



that Mr. Brittin has presented some dispute on the topic. The two Associations and its members
are the successors and interests in the 1963 agreement since they have property rights in that
agreement constitutionally they are entitled to a contested case hearing on this application as it
affects that agreement. The Deputy AG said in her testimony that they are not intending to alter
that agreement just the easement which is created by that very agreement, but doesn’t make
sense. They are trying to alter a contract with all the parties consent and that is why they were
meeting with all the parties, but when they couldn’t reach a resolution Mr. Brittin apparently
called the AG’s Office and said AOAO is not willing to negotiate. Now the Deputy AG is
correct it is a mess, but you cannot just ignore the other parties of the contract and try to back
door a lot to the 1963 agreement and say don’t change the obligations on the agreement and
allow M Waikiki to reduce that 33+ foot public access way and have it meander through its hotel
and not have people go out in the open air go through their hotel and catch their elevator. People
are not able to meander through their hotel to access the Hobron Bridge because when the M
Waikiki was built despite the Association’s objections M Waikiki or its predecessor built a door
and blocked it off and they have people standing there to not allow the public walk through their
hote] and to reach the Hobron Bridge and that is part of the counter point in this civil action right
now. And correct, the State is not a party.

Mr. Chow said there has been so much misinformation given to the Board I have to correct all
these things instead of why they shouldn’t make a ruling today and instead wait for the contested
case hearing. Because of this misinformation I have to set the record straight. At the beginning,
yes, there were encroachments by all the parties on the public easement area. Once the
Association learned about it they said to M Waikiki make sure you have the public easement
from the walkway to the Hobron Bridge. What M Waikiki did was put up a door and leased the
space to Morimoto’s blocking off that entire area and extending onto the 33 foot pubic easement
area. Has there been restaurant use in the past? Yes there has open air use with umbrellas. Now
it’s completely blocked off and closed off to the public and leased out to private parties. The
Association says that is a violation and how are they doing that and to find out they are getting
revocable leases. An objection letter goes to DOBOR saying hey these guys are applying for
another revocable license and they can't have it because of the 1963 agreement and this was
August of 2010. In September, M Waikiki getting wind of the objection sends us a letter and
says that planter on the Association property is also blocking the easement. They voluntarily
removed it, but M Waikiki wanted them to remove it faster and they were going to seek damages
if they didn’t remove it fast enough. They did remove it from the easement, but Morimoto’s is
still there serve alcohol on the public easement area. The public access easement is being used
for commercial purposes which is improper. That is the reason why this came up after so many
years. Although there are encroachments by all the parties with seating and outdoor delivery of
drinks and what not, when M Waikiki leased the space to Morimoto’s they completely shut that
area off. Now we have a dispute and now the public nor do the Associations members have free
flowing access across the 3 properties via the Hobron Bridge. Now there is litigation in State
Court. Mr. Brittin is correct that they have filed a motion that the Board has exclusive
jurisdiction, but he finds it funny that they don’t mention that in their motion it also says if you
want to continue in this case we also have to sue the State. They are going to bring the State into
this and no one mentions that to you. He is trying to pull the wool over your eyes. They cannot
modify the 1963 written agreement or the easements created without the consent of all the
parties. They tried to get the consent and the parties could not work it out. Now they tried to



back door this agreement by saying we are just going to move the casement that we are not
changing the agreement that created the easement, described the easement or placed the
easement. We are just going to change where it gocs and how big it is. From 33+ feet down to a
little corridor hallway, enclosed, not open air space through M Waikiki’s property and they can
catch their elevator. The public is going to losc out on this. It will be a breach of the 1963
agreement on the part of the State, on the part of M Waikiki and that leads to why they are
entitled to a contested case hearing that under Hawaii law if you have a property interest you
have constitutional due right to a contested case hearing as both successors and interest both the
AOAQ Ilikai and AOAO Ilikai Marina and their owners, our successors, the original owners
requested in writing yesterday for a contested case hearing reiterating that request today pursuant
to HRS 13, 1-27F the Board is authorized to rule on a declaratory order if that rule is
hypothetical or speculative as a contested case hearing is clearly required in this matter. Not to
mention if there are issues as to jurisdiction here or in Circuit Court a ruling would be
speculative or hypothetical without the consent of all the parties which they (M Waikiki,
DOBOR) initially sought. Without that consent there can be no alteration of the 1963 agreement
or easements created from it and is the reason why to refuse the declaratory order and allow this
to get into a contested case hearing.

Member Gon asked what is the extent of public use of this walkway at present, close to zero.
Mr. Chow said he didn’t think so. Often a lot of the public go there to watch the fireworks.
With respect to the tenant agreement the intent was solely for public access alone and no one else
benefits, but the public. If we look at how this works in a practical matter the intent of the
agreement with the owners constructed this large walkway to provide more space for their guests
and members to get down to the beaches and also to provide the public a nice way to walk
through their properties and do business with their concessions, restaurants, snack bars, eic. It
was initially described as a wall of sorts. The intent was to also provide public access was to
also benefit each of the 3 parcels by bringing in higher foot traffic.

Member Gon asked it’s interesting that the specific wording in the portion presented earlier was
that the structure specified in the sub-paragraph about it shall be used only for pedestrian traffic
and shall be forever open to use by the public. It doesn’t say anything about hotel use or
majority of the walkway to be used for hotel guests. It is only for pedestrian traffic and opened
for public use. Mr. Chow confirmed that is correct which is why DOBOR in October 2010 said
they had sent a letter to M Waikiki and said they had consulted with the Deputy AG and we can
only use that public access area for public access only and related structures. The encroachments
that were on their before and the Deputy AG indicted in this letter that planters and things that
consisted for beautification was part of the intent of the 1963 agreement of that public access
were acceptable, but anything else that encroached upon that area was not acceptable. The only
other thing encroaching and completely shutting off public access is M Waikiki’s use and their
lease to Morimoto’s restaurant making money off of this commercial use. There is no public
access about it.

Member Gon asked the section of the walkway that was constructed adjacent to the Modern
Honolulu has continuity and seems to run by one corner of the Hlikai. Is there a direct pathway
between the Ilikai and this walkway? Mr. Chow said yes, right in front of the Ilikai. There are
large platforms there. Member Gon asked whether the Tlikai make use of any portion of the deck



for its guests or the like. Mr. Chow said anything now existing after the planter was removed
...and when the planter was there the Association provided another 30 foot area within which the
public could make its way around, but they realized they needed to take the planter out and that
is why they did voluntarily removed not by the request of M Waikiki.

Member Goode asked you represent 2 of the 3 private partics and are your clients prepared to
finish building what was supposed to be built. Mr. Chow confirmed representing 2 of the 3 and
said he wasn’t sure and would have to check with them. The question is who is going to
contribute as initially both the 2 owners were responsible for constructing what was originally
planned. As Mr. Britton said what has been built did receive State approval and he wasn’t sure
by what the Deputy AG represented there would be any breach of contract with what was
supposed to be built and wouldn’t know if the Association would have a problem. Member
Goode asked you are relying heavily on the 1963 agreement and Mr. Chow confirmed that.
Member Goode said and you can’t have it both ways. If that were to happen then we would want
to keep the easement we currently have with the Modern. Mr. Chow said he assumed that.

Member Goode asked in the submittal they are realigning is what you are objecting to, but if we
were to keep that easement as it currently exists and add additional easement that goes through
the hotel that would at least provide the opportunity if the rest is built it would benefit the public
that it is still there. Do you guys object to that? Mr. Chow said honestly he can’t answer that.
It's never been raised as an option and would be consistent with the agreement, but he wasn’t
sure if it would be consistent with subsequent approvals of all parties as to what was built. As
the 1963 agreement alone a continued pathway would be consistent with that agreement,

Ms. Matsukawa clarified the State’s intent. When they met with all the parties we were working
with M Waikiki perhaps they could do a universal settlement to include the Ilikai as well. But,
we were not talking about amending the 1963 agreement. We were looking at some universal
settlement that would satisfy both hotels as well as accommodate the public in terms of access.
She wanted to clarify we didn’t say “yes” to have a meeting to agree to amend the 1963
agreement — “no.” We approached everybody to say we are willing to be the facilitator and
that’s all it was.

Chair Aila said the other alternative before us is to enforce the 1963 agreement and require
everything to be built and that is another universal idea and Ms. Matsukawa agreed that is a good
idea.

M. Brittin said that Mr. Chow was incorrect with the facts in the plan that they had sent a letter
May 18, 2010 to the Board of the Dikai requesting that they remove the planter and they offered
to pay for the removal and the relocation that Mr. Chow's statement that it was done voluntarily
and not at our request was completely incorrect. There were multiple opportunities to remove it
and it wasn’t suddenly one day they said oh wait were in violation and should go ahead and
remove this. It was our insistence that they remove it. It’s very unusual for someone who
completely disregarded the State’s interest in the elevated walkway built first the putting green
the planter blocked the elevated walkway for 20-25 years and then to come and say these guys
are doing something bad. In affect the RP showed that the property had been used for outdoor
dining and pool deck purposes and if you are talking about things like servitudes once you allow



the uses that are in contradiction of a servitude agreement those servitude starts to lose their
affect. We have 40 plus years of non-compliant use and maybe longer - maybe the entire use of
the hotels. Suddenly they want to come in and enforce those terms on one party and clearly if
this would be adjudicated would have issue with unclean hands that they’ve done everything
they can to just take the property without paying the State and without requesting permission.,
They’ve also sat on their hands and acknowledged in their pleadings that they were aware of the
non-pedestrian uses and chose not to pursue them that all these years later they are suddenly
raising an objection. The intent of the agreement is the public had access and it was never stated
that they were to provide additional foot traffic for the Dlikai business operations. If that is a
benefit then that’s a benefit. The public easement over the elevated walkway is not in favor in
their property. It is in favor of the public. They don’t own that and only by the State is there an
easement in favor of the public and administered by the State. This Board has the authority to
make these positions and has the authority to modify contracts. HAR 171-63 gives the Board the
expressed right to modify agreements including agreements of sales and deeds both of which are
contracts. We are not changing the central terms of the 1963 agreement we are saying let’s do
the best we can to give the State and the public the access they were promised and they believe
this is the best deal to accomplish that.

Member Goode asked whether this is a realignment, are we banning the easement we currently
have. Mr, Brittin said that we are not that the easement is in place that you own it so you can
make a disposition of that easement and you are gaining an casement that you don’t have. There
-is no right to cross in the 1963 agreement to the M Waikiki properties. Member Goode asked is
this submittal banning that easement. Mr. Brittin said not at all. You are keeping it. You are
expressly retaining it referring to the map and you are selling to use that pool deck and other
dining uses solely for 55 years and all those rights go away. The State retains ownership control
and this Board will always have the authority over that area.

Member Goode asked and if the rest of the walkway is built. Mr. Brittin said if the event the rest
of the walkway is built it will be for the State and the State will own it. It will be public accessed
easement across it all the way and at which point we could address a perpetual easement across
M Waikiki's property would still be appropriate. It's no longer needed and you can realign it
back. He finds it unlikely anyone will step up and build the remainder and it’s not sure whether
the State wants it at this point. I think the plan in 1963 is different from what’s there now
wouldn’t be necessary something the State wants. That is for you guys to decide. This deal
allows people to have public access. People talk about walking to the corner of Hobron and
Holomoana, how likely is that? Not very. I also take issue that they’ve enclosed the pool area
and preventing people from walking across the access. People walk across that access way every
day. They don’t even walk across the area they request them to. They walk across to the pool
bar through the center of the hotel and people walk all over the place and no one is ever cited or
arrested. No one is ever stopped from crossing. At Morimoto's Restaurant you have to go
through the front door of the restaurant and there is a liquor control issue. You have to have
some boundaries of where you are going to be sitting to retain service space for the restaurant.
It’s outdoor, clearly the whole area is outdoor. Previously, in fact, the walkway was under an
overpass. We believe it’s a good deal for the State.
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Member Gon asked to reiterate the statement he just made that the realignment is entirely
outdoors. Mr. Brittin said the area through the elevator walkway is completely outdoor. The
realignment is referring to that exhibit right along the pool is all outdoor and that last part you
walk under the breeze way by Morimoto’s and past the retail shop to the Hobron Overpass. You
don’t have to take the elevator down. You could go across the Hobron Overpass like everyone
has and that piece is not changing at all. Itis not ADA compliant that it has issues that need to
be addressed, but that is not going to happen. There is very little change that is going to happen
here.

Member Gon asked to clarify whether Morimoto’s is on the easement walkway. Mr. Brittin said
the restaurant itself is not that a portion that they put a canopy over it for cutdoor shade where
you can sit indoors or outdoors. The portion indoors is not on the elevated walkway. Member
Gon asked whether the portion outdoors obstructs the pedestrian walk through, Mr. Brittin said
it does. There is a planter right there. You have the restaurant and then you have the walkway
outside of it. There is nothing to access except the end of the walkway that you don’t go
anywhere. As to what the 1963 agreement was to provide you were supposed to continue the
walk down from that area to either the Ilikai Marina property or overpass down to the Boat
Harbor. What is constructed is essentially a walkway to nowhere. To how much the public uses
it, people walk through, but tend to be Ilikai guests or M Honolulu guests. The public doesn’t
have a great excitement of walking up and going nowhere. Some people come up and take a
look around and go down to the pool bar or go to Morimoto’s, but in providing access with
design so you wouldn’t have to cross the street to walk to the Boat Harbor since it doesn’t
provide that kind of access no true public access was ever provided,

Nancy Mueting, a resident at the Ilikai full time testified that she overlooks the whole public
right-of-way every day and see the activities that go on having been there for 12 years. In
negotiations between the Ilikai and Modem she thinks they came up with a good compromise
and the Modern doesn’t want to cooperate as you know. The assertion that Modem’s property is
private and they are going to allow access across their property for this so called re-alignment
she didn’t know if that is exactly true because in the 1963 agreement states that access rights
affecting Lot 1A and Lot 1B are conveyed to the State. To me that means the public can walk
across your courtyard and we noticed that the Ilikai we don't have private property here or there
so the need to create a new alignment are already in the deed that that public can cross and in fact
anywhere because its across their whole lot. The Ilikai has had a lot of hotel control over the
years and that is why they were able to push us around on the public right-of-way and DOBOR is
interested in getting some money out of it. They’ve complied and created a lot of other uses.
The Modern’s attorney was saying that the Board has the right to change the easement according
to the law make new uses that they could do what they want with it. If you look at the situation
the property or easement has been leased and the law states if a property has been abandoned
then the State could make another use. In this case DOBOR jumped in from the very beginning
and been a willing participant in the misnse of the public right-of-way and you can’t claim it’s
not used. People have been using it and if it was open you would have a nicer long walk. The
Tlikai is also interested that the public right-of-way be reduced in width and doesn’t need to be
quite that big, but still allow it and allow a straight path to parking garage in front of the
ballrooms. They are claiming this is an implied easement because it’s been in use since day one
where the Ilikai can go straight to the garage if they allow people from the Ilikai to punch
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through the wall they built and open to street like it used to the garage it would give more
privacy to their special guests who are now bombarded by all the public and handicapped people
and other people who might be a nuisance to their guests. I do see that the public bothers the
ladies propositioning them in their bathing suits. I think they need more privacy. If that implied
easement could get them through then their pool would have more privacy. The planter was
removed after a meeting with DLNR in June 2010. Bob Romo and I went to the DLNR
explaining the situation and it sounded like Modern was building all kinds of things on the public
right-of-way and we are responsible according to the deed what they do there and what structures
they put on there to obstruct. A DLNR representative came out and took pictures and said you
can’t have this planter there and she has the letter to Mr. Romo to please remove the planter to
facilitate the public right-of-way. Unfortunately, this meeting was very short notice and her
testimony is hand written and her exhibits are very rough. There is another opportunity that she
would like this to work out for everyone that she has a background in landscape architecture and
she knows there is a workable solution.

Member Gon asked whether she is suggesting they do not approve the proposed realignment that
they have before us. Ms. Mueting said no. If you read page 2 of the agreement where it says
where the public access was conveyed to the State of Hawaii across Lot 1A and Lot 1B where
Lot 1B is the Modem property and she displayed an illustration showing that Lot 1A is the Hikai
and Lot 1B is the Modern. There is public access across these properties and they don’t need to
realign it that it is not a dead end. People walk along the right-of-way and according to the
agreement they cross the right-of-way and you have public access across any parts of the Ilikai
and the Modemn and they might wander over to the bridge and finish going down the stairs which
could be changed to allow the public on that bridge because right now it’s for the owners of the 3
properties and their guests. There has never been any signs posted — the public not permitted.
This area you need to control it, but it could be re-written in the deed.

Bob Romo testified that he has been with this thing since the beginning when they met with a
representative from M Waikiki and what he said is they don’t want you on their property and we
want to put a wall all the way up to the rail. They don't want to have anything to do with you
people and that was a quick 15 minute meeting. When they started researching that the 33 feet 8
inches from the rail was State property and they were already putting flooring in and planters
which were fine. We brought to their attention that they couldn’t have both ends of the stick and
couldn’t use that which was used in the past and closed the 30 feet that used to go past the
ballrooms, but they made the decision that they can have both of those things. Even if the
easement comes to a dead end it still overlooks the Yacht Harbor, the ocean and a great place to
watch the sun go down and so on. The public is having that taken away from then. It will be
turned into a commercial space. They tried to negotiate to half to what they used to have for a
straight shot to go to the bridge that ties to the Marina to the other 2 buildings and warned them
ahead of time before they put these little bathrooms in that, in fact, they couldn’t have both of
those things. They (M Waikiki) were the ones to break off the negotiations and they were the
ones that went to the State DLNR and they were removed from the equation from that particular
point. We've been trying to negotiate. We've been trying to get something that we had before to
cross over to the Marina Building and then work out a deal with them the 33 feet 8 inches of
prime property for the rest of our use and whatever else they want to do. As far as the planter
goes when we realized that our planter was blocking also something done by the owners of both
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buildings at onc time. We as an Association realized we were blocking it with the planter Bill
Andrews brought it to my attention personally, we were the ones at fault at that, and we were the
ones that did it. There was no threat by the other side. They threatened us when it was closed to
their opening and we hadn’t finished putting the tiles back in, but we did everything we need to
do to open that area back up again, If you saw the area that our easement sits on there is not a
chair out there. We keep all our chairs back from the 33 feet 8 inches on our side of the

property.

Chair Aila asked what his solution was. Mr. Romo said he would like to have the half of what
they used to have pass through by the ballrooms where there was 30 feet of open space and a
straight shot to the bridge tying all 3 buildings in nicely. When they have special events they
have private parties there they put guards at that entrance on the casement and he watched them
turn people away. I forced the issue myself and went through, When they approached me I told
them this is a State casement and I'm entitled to come here and then they backed away. But, for
the most part when they have a private party they close that entrance down. If you don’t know
any better they will close it down and turn you around.

John Popavits, General Manager of the llikai AOAO testified that he has been there for 3-1/2
years, but was affiliated with the Ilikai for 15 years. It was unfortunate in 2006 when the
developers split the property when it was never been split. Bob was right, for the longest time it
was E Realty and then it was M Waikiki, nobody wanted to talk to the homeowners association.
The first representative that came in said they were going to block this off and they told him they
couldn’t do that and they said watch me. They came in with plans showing what they wanted to
do. They told them to keep the access the way it was and they didn’t want to listen. Their
attorney did threaten them with a planter when it got close to the opening of the addition back
then. Everything was in place. Mr. Romo is a director on the Board and he instructed Mr.
Popavits to do some things and they did it. A lot of things they are telling you are misleading.
There were no complaints about the easement back in the 1970s.

Board member Gon made a motion for the Board to go into Executive Session pursuant to
Section 92-5(a)(4), HRS to consult with our attomey on questions and issues pertaining to the
Board’s powers, duties, privileges, immunities and liabilities. Member Goode seconded it. All
voted in favor.

10:23 AM  EXECUTIVE SESSION
10:55AM  RECONVENED

Member Goode said he would like to make a motion. After listening to everything and
conferring with their Deputy AG he feels that the public is getting screwed here because parties
are bickering, but he thinks in general what’s been proposed makes sense to the public with the
exception based on the testimonies that we’ve heard is for the ability for the public to enjoy that
makai view along the edge of the walkway. He would like to move that the staff submittal be
accepted and that part of that submittal say that other terms and conditions as prescribed by the
Chair to the best interest of the State and shall be applicable to two conditions he would like to
see are that the public access along the makai edge of the walkway be preserved as appropriate
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and should for any reason the balance of the walkway be built (it was never built) than any 55
year easement that js granted to the Modern would have some kind of clause to address any
future walkway being built. Member Edlao seconded that. All voted in favor.

The Board:
Amended staff’s recommendation by adding the following conditions after
recommendation #8. That other terms and conditions as prescribed by the
Chairperson to serve the best interests of the State shall be applicable to the
following:
1) That the public access along the makai edge of the walkway be preserved as
appropriate and
2) Should the bhalance of the walkway be built then any 55 year easement granted

to the Modern would have some kind of clause to address any future walkway
being built.
Otherwise, staff’s submittal was approved as submitted.

Unanimously approved as amended (Goode, Edlao)

Item D-4 Resubmittal: Approve the Withdrawal of Approximately 3 Acres from
General Lease No. S-5320, Peter H. Jose and Richard A.J. Jose, Lessees;
Authorize Amendment of General Lease No. $-5320, Peter H. Jose and
Richard A.J. Jose, Lessees, to Reflect the Withdrawal, Decrease the Acreage
of the Premises, Reduce the Rent, and Clarify that There is No Improved
Legal Access to the Lease Premises from a Public Highway; Laupahoehoe,
Hawaii, TMK: 3"/ 3-6-6: portion of 46.

Kevin Moore, Assistant Administrator for Land Division reported that items D4, D-5 and D-6
are related pertaining to land in Laupahoehoe that the U.S. Department of Agriculture (USDA)
Forest Service is requesting a 65 year lease on a 3 acre parcel as part of their experimental
tropical forest in the area. The 3 acres is permitted pasture lease. At the Board's meeting of
January 2012, the Board approved the issuance of this lease subject to conditions and staff is
ready to go ahead with the final approvals of this lease. This withdraws the 3 acres from Jose's
pasture lease and make some related amendments to that lease which reduces their acreage and
will decrease their rent which is a simple prorata down because there is a rental reopening for the
Jose’s in June 2013. Staff is including an acknowledgement in the Jose lease that they don’t
have approved access, but they do have an access road and they would have to approve that, He
referred to pages 2 & 3 on the USDA’s withdrawal that the USDA would have to fence in this 3
acre portion to keep the livestock from escaping. USDA is going to pay the Jose's $1560.00 to
reimburse them for costs. Staff’s recommendation is to approve the withdrawal of the 3 acres
from the Jose lease with those conditions.

Item D-5 Resubmittal: Amend Prior Board Action of January 27, 2012, Item D-2, and
Prior Board Action of April 25, 2008, Item D-9, Regarding Issuance of Direct
Lease to United States of America, Department of Agriculture (USDA), for
Research and Educational Purposes, Laupahoehoe, North Hilo, Hawaii,
TMK: (3) 3-6-6: portion of 46. The Purpose of the Amendment is to Clarify
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