STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCESOFFICE OF
CONSERVATION AND COASTAL LANDS
Honolulu, Hawaii

April 11, 2014

ENF: OA-14-64
Board of Land and
Natural Resources
State of Hawaii
Honolulu, Hawaii
REGARDING: Unauthorized construction of a shoreline erosion control
structure in the Conservation District Resource Subzone
LANDOWNER: Kathryn Y. & Morris M. Mitsunaga
LOCATION: Waialua, North Shore, Island of Oahu, Hawaii
TMK: (1) 6-8-010:009
AREA OF PARCEL: 0.22 acres
AREA OF USE: 500-1000 ft2
SUBZONE: RESOURCE
DESCRIPTION OF AREA:

The subject parcel is located on Ho’omana Place, in Waialua, on the north shore of the
Island of Oahu (Exhibit 1, 1a). The parcel lies within a small subdivision which includes
a number of shorefront single family residence (SFR) structures, associated landscaping
and property development (Exhibit 2). While the subject parcel is not located in the
Conservation District, it does border the shoreline; lands situated seaward (makai) of the
shoreline are considered to be within the State Land Use (SLU) Conservation District
Resource Subzone. A review of the erosion maps for the Waialua Coast reveals a trend
towards erosion for this area and staff notes that this property is one of several properties
on this coastline that is experiencing coastal erosion.

On December 20, 2012 the Department of Land and Natural Resources (DLNR)
approved an emergency authorization for the placement of sandbags, netting, and sand
fill along approximately 32-feet of the western corner of the subject parcel in an effort to
protect the Single Family Residence (SFR) (Exhibit 3). The original request was
proposed to address erosion that has occurred seaward (makai) of the subject parcel. The
DLNR permitted the construction of a temporary shoreline erosion control structure, and
as such conditioned the approved erosion control structure with the understanding that,
the sand bag structure is a temporary response to prevent the loss of the existing
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residence, which is threatened by both chronic and seasonal wave run-up and erosion.
The material is authorized as a temporary erosion control measure for three (3) years
Jfrom the date of acceptance by the landowner. Subsequent erosion control efforts that
call for modification, other than maintenance or expansion of the proposed structure will
require a new application. At the end of the three (3) years the materials shall be
removed; the landowner accepted this condition on January 2, 2013 (Exhibit 4, 4 pgs.).

ALLEGED UNAUTHORIZED LAND USES:

On, or around January 23, 2014 a complaint was received by the Department of Land
and Natural Resources (DLNR) Division of Conservation and Resources Enforcement
(DOCARE) involving the placement of large rocks in the shoreline area, makai of the
subject parcel (Exhibit 5). A consultation by DOCARE with the Office of Conservation
and Coastal Lands (OCCL) determined that the subject parcel (i.e., 68-663 Ho’omana
Place) did not have a permit on file or verbal permission to construct a rock “seawall”. A
site inspection by OCCL staff revealed that a number of shoreline erosion control
measures, including the placement of large rocks and additional sand-bags, had been
conducted in the conservation district makai of the subject parcel without authorization
(Exhibit 6).

On January 24, 2014 a DOCARE officer hand delivered an official “cease and desist”
order directly to the construction foreman who was working at this parcel. The DOCARE
report states that the construction foreman related to the DOCARE officer that
construction of the seawall had begun on the evening of January 15, 2014 due to wave
action that appeared to be undermining the Single Family Residence (SFR) (Exhibit 7).
The construction foreman went on to state that the seawall was placed to provide a barrier
while work was conducted on the foundation of the SFR; once the foundation work was
completed the rocks would be removed.

Previous site visits to the subject parcel in 2012 and 2013 (Exhibit 8, 8a) reveal the
progression of shoreline erosion and the subsequent attempts to protect the shoreline. It
should be noted that significant vegetative clearing was conducted along the shoreline,
across the subject parcel, which is evident in the before and after pictures of the makai

side of this parcel (Exhibit 9).
ANALYSIS:

The department and Board of Land and Natural Resources has jurisdiction over land
lying makai (seaward) of the shoreline as evidenced by the upper reaches of the wash of
the waves other than storm and seismic waves, at high tide during the season of the year
in which the highest wash of the waves occurs, usually evidenced by the edge of
vegetation growth, or the upper limits of debris left by the wash of the waves, pursuant to
§205A-1, Hawaii Revised Statutes (HRS).

Staff believes that the unauthorized land use occurred within the Conservation District
based upon the location of the shoreline erosion control structure and the location of the
shoreline. The OCCL believes there is sufficient cause to bring this matter to the board
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since it is evident that the unauthorized land uses are within the Conservation District
pursuant to the Hawaii Administrative Rules (HAR) §15-15-20 Standards for
Determining “C” Conservation District boundaries:

o It shall include lands having an elevation below the shoreline as stated by §205A4-
1, HRS, marine waters, fishponds, and tidepools of the State, and accreted
portions of lands pursuant to §501-33 HRS, unless otherwise designated on the
district maps. All offshore and outlying islands of the State are classified
conservation unless otherwise designated on the land use district maps.

Chapter 13-5, HAR and Chapter 183C, HRS, regulate land uses in the Conservation
District by identifying a list of uses that may be allowed by a Conservation District Use
Permit (CDUP). The chapters also provide for penalties, collection of administrative
costs and damages to state land for uses that are not allowed or for which no permit had
been obtained. HAR §13-5-2 defines land uses as follows:

o The placement or erection of any solid material on land if that material remains
on the land for more than thirty days, or which causes a permanent change in the
land area on which it occurs.

The penalty range for the unauthorized land uses will be substantially determined based
on the type of permit that would have been required, had the landowner applied to the
DLNR to conduct the identified land uses.

Pursuant to Hawaii Administrative Rules (HAR) §13-5-22, P-15, SHORELINE
EROSION CONTROL (D-1) Seawall, revetment, groin, or other coastal erosion
control structure or device, including sand placement, to control erosion of land or
inland area by coastal waters, provided that the applicant shows that (1) the applicant
would be deprived of all reasonable use of the land or building with the permit; (2) the
use would not adversely affect beach processes or lateral public access along the
shoreline, without adequately compensating the State for its loss; or (3) public facilities
(e.g., public roads) critical to public health, safety, and welfare would be severely
damaged or destroyed without a shoreline erosion control structure, and there are no
reasonable alternatives (e.g., relocation). Requires a shoreline certification.

Under the Penalty Guideline Framework (Exhibit 10) these actions are considered
“Major” since the identified land uses would require a Board Permit under the permit
prefix “D”. This violation follows a penalty range of $10,000 to $15,000 plus
administrative costs. Therefore under the Penalty Guideline Framework these
unauthorized land uses are considered a Major harm to resources or potential harm to
resources.

DISCUSSION:

Coastal erosion occurs as a result of the following phenomena: 1) Seasonal changes in
waves and currents that shift sand within the littoral cell; 2) Long-term (chronic) erosion
due to natural deficits in sand supply or oceanographic processes such as sea level rise;
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and 3) Human impacts to sand availability through sand impoundment and supply
disruption as a result of shoreline modifications including revetments and seawalls.

Development on beaches and dunes has contributed to serious erosion of these areas,
resulting in loss of recreational areas, habitat, and the storm protection that healthy
beaches and dunes provide. Beach narrowing and loss, and shoreline erosion control
structures (i.e., the construction of vertical seawalls, revetments) can also severely restrict
public access to State Conservation Land and the natural resources these coastal regions
provide. In heavily “armored” areas, sand impoundment landward of shoreline erosion
control structures can lead to a reduction in localized sand supply which can increase
regional coastal erosion trends.

Unfortunately, many of Hawai’i’s beaches have been degraded or lost from a
combination of natural erosion and inappropriate coastal development including shoreline
“armoring”, shallow beachfront lot subdivisions, and development too close to the
shoreline. In Romine and Fletcher, 2012 it was shown that 70% of all beaches measured
in the Hawaiian Islands (24 km total) indicated a trend of beach erosion. More than 21
km or 9% of the total length of beaches studied have been lost to erosion. In nearly all the
cases reviewed, the beaches had been replaced by permanent shoreline erosion control
structures.

Hawai’i Coastal Erosion Management Plan

On August 27, 1999, the BLNR adopted the Hawai’i Coastal Erosion Management Plan
(COEMAP) as an internal policy for managing shoreline issues including erosion and
coastal development in Hawai’i. COEMAP still serves as the primary shoreline policy for
the DLNR and recommends a number of strategies to improve our State’s management of
coastal erosion and beach resources.

However, COEMAP’s scope is of a general nature, more focused on broader government
policy than erosion management practices. The COEMAP effort is guided by the doctrine
of sustainability promoting the conservation, sustainability, and restoration of Hawai’i’s
beaches for future generations. When assessing cases involving unauthorized shoreline
structures the Department has implemented a “no tolerance” policy concerning
unauthorized shoreline structures constructed after the adoption of COEMAP. Based on
this policy the removal of the unauthorized structure is a mandatory recommendation
from the OCCL.

Staff would like to note that while the landowner allegedly placed rocks and other
shoreline erosion control devices without authorization makai of the subject parcel, it was
in direct response to the erosion trends in this area. A review of the site and surrounding
parcels reveals that a number of properties west of the site have been protected by hard
shoreline erosion control structures (i.e., revetments and rock seawalls) starting in the
early 1970°s and continuing into today. Current science suggests that high erosion rates
may be accelerated at the periphery (i.e., flanking) and seaward of shoreline armoring
thus compounding the loss of beach the structure was trying to protect. This area in
particular was extensively studied in Romine and Fletcher, (2012) * who found an almost
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near complete beach loss in 2006 along this particular shoreline segment. While armoring
is a typical response to shoreline erosion, it was discovered that increased flanking
erosion can occur as a result of shoreline armoring.

FINDINGS:

1. That the landowner did in fact, authorize, cause or allow the construction of a
shoreline erosion control structure to occur;

2. That the unauthorized land use occurred within the State Land Use Conservation
District, Resource Subzone.

AS SUCH, STAFF RECOMMENDS AS FOLLOWS:

That, pursuant to §183C-7, HRS, the Board finds the landowner in violation of §183C-7,
HRS and §13-5-6 HAR, and is subject to the following:

1. The landowners are fined $15,000 in one instance for violating the provisions of
§183C-7, HRS, and §13-5-6, HAR, for the unauthorized construction of a
shoreline erosion control structure on TMK: (1) 6-8-010:009 by failing to obtain
the appropriate approvals within the Conservation District;

2. The landowner is fined an additional $500.00 for administrative costs associated
with the subject violations;

3. The landowner shall pay all designated fines and administrative costs ($15,500)
within ninety (90) days of the date of the Board’s action;

4. The landowner shall completely remove all unauthorized material, stone, and
structures from TMK: (1) 6-8-010:009 and return the land to a condition as
prescribed by the Chairperson within one-hundred and twenty (120) days of the
date of the Board’s action;

5. That in the event of failure of the landowner to comply with any order herein, the
matter shall be turned over to the Office of the Attorney General (OAG) for
disposition, including all administrative costs.
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Respectfully submitted,

Alex J. Roy, M.Sc., Planner
Office of Conservation and Coastal Lands

Approved for submittal:

[LEFPEL]

WILLIAM J. AILA, Jr., Chairperson
Board of Land and Natural Resources

'Romine, B. M. and Fletcher, C. H., 2012; Armoring on Eroding Coasts Leads to Beach
narrowing and Loss on Oahu, Hawaii, in Pitfalls of Shoreline Stabilization: Selected case
Studies, Cooper J., and Pilkey, O.H. (eds), Coastal Research Library 3, Chapter 10,

Springer Science and Business Media Dordrecht
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WILLIAM J, AILA, JR.
BOARD OF LA AND KATUBAL FEBCURCES
OCOMMISADN ON WATER RESOURCS

ESTHER KIA'AINA
FIRSTDENUTY

W posTOFFICE BOX 621 .
HONOLULU, HAWAII 96809

DLNR:OCCL:.BR Emergency OA-13-03
DEC 2 02012

Joe Correa
Shoreline Restoration of Hawaii, Inc.

Wadinasale, HI 96795 EXHIB'T 4, | oF 4
Dear Mr. Correa, C OhA — l4"é4’3

SUBJECT: RE: Request for Emergency Temporary Shore Protection at 68-663 Hoomana Place,
Mokuleia, Oahu, Hawaii, TMK (1) 6-8-010:009.

The Department of Land and Natural Resources (DLNR) has received your December 4, 2012 request
letter to place biodegradable coconut fiber (Coir) and jute sandbags, Coir blanket, and S to 6 cubic yards
of sand fill along approximately 32 feet of erosion scarp at TMK (1) 6-8-010:009. A long-term trend of
beach erosion, accompanied by seasonal and episodic erosion has created an erosion scarp that is now
within approximately 8 feet of the west corner of the single-family residence on the subject property.

The request is to place 5 or 6 cubic yards of clean beach quality sand to create a 1:1 slope against the
existing erosion scarp, Coir blanket netting over the sloped area secured with wooden stakes and rope,
and two rows of Coir sandbag tubing along the toe of the sloped area. The sandbag tubing shall be placed
on the existing beach slope above the mean high water line. No plantings shall be installed in the restored
area at this time.

DLNR authorizes the placement of sandbags, netting, and sand fill along approximately 32 feet of the
west property corner, in an effort to protect public health, welfare, and safety on the subject property
under Hawaii Administrative Rules §13-5-35, Emergency Permits (a) “Notwithstanding any provision of
this chapter, the chairperson or deputy director of the department in the absence of the chairperson may
authorize through an emergency permit any land use deemed to be essential to alleviate any emergency
that is a threat to public health, safety, and welfare, including natural resources, and for any land use that
is imminently threatened by natural hazards. These actions shall be temporary in nature to the extent that
the threat to public health, safety, and welfare, including natural resources, is alleviated (e.g., erosion
control, rockfall mitigation). The emergency action shall include contingencies for removal methods,
estimates for duration of the activity, and future response plans if required by the department.”

In addition, the proposed project is minor in scope and may be considered an exempt action under State
environmental laws under Section 11-200-8(A)(1), Hawaii Administrative Rules (HAR) “Operations,
repairs, or maintenance of existing structures, facilities, equipment, or topographical features, involving
negligible or no expansion or change of use beyond that previously existing.”

The location of the subject property on the north shore of Oahu is subject to seasonal high wave
conditions in winter months. Coastal erosion and coastal inundation from large wave run-up is a hazard
for coastal properties along north coasts of the Hawaiian Islands. DLNR, Office of Conservation and
Coastal Lands (OCCL) staff communicated their concerns to the applicant and the property owner that the
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applicant’s proposed structure design may require repemdgn_mnwnanoe and repair, and may not be
sufficiently robust to protect the home in the event of an unusually‘large wave or storm event.

Yerms and Conditions £ 11 A - HaL L]
The DLNR has no objections to the placement of biode; o .

create a 1:1 slope along the erosion scarp fronting the subject properw erty‘at TMK (1)
that you adhere to the following terms and conditions: IBAW: %t ;[MKA P

6-8-010:009, provided

1. That in issuing this letter, the Department and Board has relied on the information and data that

the applicant has provided in connection with this letter. If, subsequent to this letter, such

v information and data prove to be false, incomplete or inaccurate, this letter may be modified,

suspended or revoked, in whole or in part, and/or the Department may, in addition, institute
appropriate legal proceedings;

2. It is understood that the sand bag structure is a temporary response to prevent the loss of the
existing residence, which is threatened by both chronic and seasonal wave run-up and erosion.
The material is authorized as a temporary erosion control measure for three (3) years from the
date of acceptance by the landowner. Subsequent erosion control efforts that call for
modification, other than maintenance or expansion of the proposed structure will require a new
application. At the end of three years the materials shall be removed;

3. The Contractor shall confine all construction activities to areas defined by the final, approved
drawings and specifications;

4. The Contractor shall perform the work in a manner that minimizes environmental pollution and
damage as a result of construction operations. The environmental resources within the project
boundaries and those affected outside the limits of permanent work shall be protected during the
entire duration of the construction period;

5. At the conclusion of work, the area shall be cleaned of all construction material and the site shall
be restored to a condition acceptable to the Chairperson;

6. The Applicant will prepare a completion report for the project. It will summarize the construction
and detail any deviation from the proposed plans. A follow-up summary report of the project
shall be submitted to OCCL by July, 2013. The report shall outline the condition of the structure,
any repair or replacement that occurred and provide a summary of the beach conditions including
an overview of the shoreline and dune bank behavior trend since installation. The report will
also include a photo summary of the bank and beach conditions with documentation of any
alterations or repairs;

7. The activity/use shall not adversely affect a Federally listed threatened or endangered species or a
species proposed for such designation, or destroy or adversely modify its designated critical
habitat;

8. The activity/use shall not substantially disrupt the movement of those species of aquatic life
indigenous to the area, including those species, which normally migrate through the area;

9. When the Chairperson is notified by the applicant or the public that an individual activity deviates
from the scope of the activity/uses, or activities are adversely affecting fish or wildlife resources
or their harvest, the Chairperson will direct the applicant to undertake corrective measures to

2 o 4
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10.

11,

12.

13.
14.

15.

16.

17.

18.

19.

20.

21

22.

address the condition affecting these resources. The applicant must suspend or modify the activity
to the extent necessary to mitigate or eliminate the adverse effect;

When the Chairperson is notified by the U.S. Fish and Wildlife Service, the National Marine
Fisheries Service or the State Department of Land and Natural Resources that an individual
activity/use or activities conducted under this letter is adversely affecting fish or wildlife
resources or the their harvest, the Chairperson will direct the applicant to undertake corrective
measures to address the condition affecting these resources. The applicant must suspend or
modify the activity to the extent necessary to mitigate or eliminate the adverse effect;

Where any interference, nuisance, or harm may be caused, or hazard established by the
authorized activities/uses, the applicant shall be required to take measures to minimize or
eliminate the interference, nuisance, harm or hazard;

No contamination of the marine or coastal environment (trash or debris) shall result from project-
related authorized activities/uses;

No motorized construction equipment is to be operated in the water at any time;

In the event there is a petroleum spill on the sand, the operator shall promptly remove the
contaminated sand from the beach;

The applicant, its successors and assigns, shall indemnify and hold the State of Hawaii harmless
from and against any loss, liability, claim, or demand for property damage, personal injury, and
death arising out of any act or omission of the applicant, its successors, assigns, officers,
employees, contractors, and agents under projects authorized under this letter;

The applicant shall comply with all applicable statutes, ordinances, rules, and regulations of the
federal, state, and county governments for authorized projects; :
o} 1R L8
In the event that historic sites, including human burials are uncovered during construction
activities, all work in the vicinity must stop and the State Historic Preservation Division contacted
at (808) 692-8015; ;

The applicant shall ensure that excessive siltation and turbidity are contained or otherwise
minimized through the use of silt containment devices or barriers;

The applicant shall take measures to ensure that the public is adequately informed of the project
activities/work once it is initiated and the need to avoid the project area during the operation;

Public access along the shoreline during construction shall be maintained so far as practicable and
within the limitations necessary to ensure safety;

All construction material including sand shall be free of contaminants of any kind including:
excessive silt, sludge, anoxic or decaying organic matter, turbidity, temperature or abnormal
water chemistry, clay, dirt, organic material, oil, floating debris, grease or foam or any other
pollutant that would produce an undesirable condition to the beach or water quality; and

The applicant shall implement standard Best Management Practices (BMPs), such as daily
inspection of equipment for conditions that could cause spills or leaks; cleaning of equipment
prior to operation near the water; the ability to contain and clean up fuel; fluid or oil spills
immediately for activities/uses; and implementation of adequate spill response procedures,

3 ZOF+
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stormy weather preparation plans, and the use of silt curtains and other containment devices.
Equipment must not be refueled in the shoreline area. If visible petroleum, persistent turbidity or
other unusual substances are observed in the water as a result of the proposed operation, all work
must cease immediately to ascertain the source of the substance. The DLNR/QOCCL staff shall be
contacted immediately at 587-0381, to conduct a visual inspection and to provide appropriate
guidance;

Should you have any questions, please contact Sea Grant Extension Agent Brad Romine,
Bradley.M.Romine@hawaii.gov, at the OCCL.

Sincerely,

/1,1/;(,-.— W

‘William J Aila, Jr, ERSON
Board of Land and Natural Resources

CC:  Owner: Kathy Mitsunaga
DLNR Land Div., Barry Cheung
Honolulu DPP

I concur with the conditions of this letter:

Kﬁgl ]IMnMPJ Date [l;[ﬁ
Applicgnt
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