STATE OF HAWATI'I
DEPARTMENT OF LAND AND NATURAL RESOURCESOFFICE OF
CONSERVATION AND COASTAL LANDS
Honolulu, Hawai'i

June 13, 2014
Board of Land and
Natural Resources
State of Hawai'i
Honolulu, Hawai'i
REGARDING: Enforcement MA 13-23 Regarding an Unauthorized
Driveway, Rock Walls & Gate in the Conservation District
BY: The William Engel Trust
LANDOWNER: Maui Land & Pineapple Co.
LOCATION: 6501 Hono-a-Pi‘ilani Hwy., Honolua, Maui
Tax Map Key (TMK): (2) 4-2-004:062!
AREA OF USE: Approximately 2,213-square feet
SUBZONE: Limited
DESCRIPTION OF AREA:

The subject parcel owned by Maui Land & Pineapple is undeveloped with a number of
introduced species such as ironwood, koa haole, and kiawe. The property is located in
the Limited subzone of the Conservation District on the north coast of Maui in the
Ka'anapali District near Honolua Bay. EXHIBIT A.

To the east of the subject parcel is adjacent parcel 19 recently purchased by the William
Engel Trust in December 2011. The Engel Trust parcel has a single family residence and
related improvements. The residential use was established via Conservation District Use
Permit MA-163 approved by the Board of Land and Natural Resources on January 22,
1971.

ALLEGED UNAUTHORIZED LAND USES:

During the former landowners’ tenure on adjacent parcel 19, a driveway was created on
subject TMK: (2) 4-2-004:062. EXHIBIT 1

On June 29, 2012, a State Department of Transportation (DOT) Highways Division
contacted the Maui District Land Office (MDLO) to report a possible Conservation
District use violation. It appeared that a new driveway was being constructed to connect
to Hono-a-Pi'ilani Highway.

! This parcel has also formerly been known as TMK: (2) 4-2-004:032and TMK: (2) 4-2-001:007
ITEM K-1
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A site inspection was conducted by DLNR MDLO and a Conservation Enforcement
Officer that same day. The site inspection revealed what appeared to be new driveway,
rock walls and landscaping. EXHIBIT 2

On February 6, 2013, correspondence was sent to landowner Maui Land & Pineapple
regarding the unauthorized land uses. EXHIBIT 3A-c

On March 4, 2013, correspondence was received from landowner Maui Land &
Pineapple that explained that MLP did not authorize the activity without the necessary
permits and that the property was under an exclusive easement to the William Engel
Trust. EXHIBIT 4

On October 11, 2013, the William Engel Trust was notified that the Trust would be the
responsible party to resolve the unauthorized land use on the subject parcel. EXHIBIT 5

On January 14, 2014, a cursory site inspection of the property was conducted and rock
columns and gate were noted. EXHIBIT 6

REFERRAL OF ALLEGED VIOLATIONS TO THE LAND BOARD RATHER
THAN THE CIVIL RESOURCES VIOLATION SYSTEM (CRVS):

A decision was made to refer the alleged violation to the Board of Land and Natural
Resources (BLNR) rather than to the CRVS based upon the Conservation District Penalty
Guideline Framework. The penalty range for the unauthorized land use will be
substantially determined based on the type of permit that would have been required, had
the landowner applied to the DLNR to conduct the identified land use.

The driveway, rock walls and gate improvements appear to be a moderate alteration to
the existing residence and driveway on adjacent parcel 19 and an identified land use
pursuant to Hawaii Administrative Rules (HAR) §13-5-22, P-8 Structures and Land Uses,
Existing (C-1) Moderate alteration of existing structures, facilities, uses, and equipment.

Moderate alteration has been defined in Chapter 13-5, HAR as work done to an existing
structure, facility, or use that results in more than a 10% increase, but no more than a
50% increase, in the size of the structure, facility, or use.

Under the Penalty Guideline Framework, this action is considered “Moderate” since the
identified land use would require a Departmental Permit under the permit prefix “C”.
This violation follows a penalty range of $2,000-$10,000. EXHIBIT 7

RESOLUTION OF UNAUTHORIZED LAND USES:

Conservation District

Chapter 13-5, Hawaii Administrative Rules (HAR) pursuant to Chapter 183C, Hawaii
Revised Statutes (HRS), regulate land uses in the Conservation District by identifying a
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list of uses that may be allowed by Conservation District Use Permit (CDUP). These
chapters also provide for penalties, collection or administrative costs and damages to
state land for uses that are not allowed or for which no permit has been obtained.

Pursuant to HAR, §13-5-6, Penalty (d) No land use(s) shall be conducted in the
conservation district unless a permit or approval is first obtained from the department or
board.

Pursuant to HAR, §13-5-2, “Land Use” is defined as:

(1) The placement or erection of any solid material on land if that material remains on
the land more than 30 days, or which causes permanent change in the land area on
which it occurs;

(2) The grading, removing, harvesting, dredging, mining, or extraction of any material
or natural resource on land;

(3) The subdivision of land: or

(4) The construction, reconstruction, demolition, or alteration of any structure,
building, or facility on land.

The unauthorized construction of the driveway, rock walls and gate on the property was a
land use that occurred in the Conservation District without approval and therefore
allegedly violated the above referenced chapters and rules. This report and staff
recommended conditions seek to resolve the subject Conservation District violation.

Pursuant to HRS, §183C-7 Penalty for violation; (b) Any person violating this chapter or
any rule adopted in accordance with this chapter shall be fined not more than $15,000 per
violation in addition to administrative costs, costs associated with land or habitat
restoration, and damages to public land or natural resources, or any combination thereof,

DISCUSSION:

The original encroachment upon Maui Land & Pineapple’s property consisting of a
driveway was created by the former land owner of adjacent parcel 19 that is now owned
by the Engel Trust. When Mr. Engel was making improvements to his residential lot, he
also conducted improvements on Maui Land and Pineapple’s parcel 62.

By correspondence dated December 4, 2012, Mr. Engel described the challenges he has
encountered since acquiring the adjacent property that included a damaged residence,
removing an unauthorized residence, rodents, removing four roll-off dumpsters full of
debris and trash, and dealing with trespassers poaching milo wood. EXHIBIT 8

Regarding the unauthorized walls and driveway, Mr. Engel has stated “We did not add
any concrete; we only removed portions of the existing, and repaired the existing
driveways.”

“We also built two pairs of concrete and rock columns at each existing driveway
entrance. All other rock walls are existing and were repaired/rehabilitated.”
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In regards to OCCL’s inquiry to the encroachment on the subject parcel and highway tie-
in, Mr. Engel stated: “I have a legal easement with the neighbor in favor of this existing
area and during the repair of the existing southern driveway I removed the tie-in to the
State highway back beyond the right of way hence there are no encroachments.”

Staff notes that the fine for the driveway, rock wall, gate improvements may be up to
$10,000. Based upon statements by Mr. Engel, he conducted improvements to uses that
were not authorized. Mr. Engel’s intentions were to clean up and secure his property and
obtain authorization for features outside of his property (MLP easement).

Staff believes that a fine of $2,000 for the unauthorized land use is reasonable given the
circumstances. Staff further notes that Mr. Engel has been very cooperative in working
with the OCCL to rectify matters pertaining to land uses within the Conservation District.
Upon resolving this matter, an After the Fact CDUA shall be filed for a Departmental
permit to authorize the driveway, rock walls and gate.

Regarding utilizing the subject driveway, authorization must be obtained from the State
Department of Transportation to gain access to the highway.

FINDINGS:

1. That the William Engel Trust did in fact, authorize, cause or allow improvements
consisting of a driveway, rock walls and gate to occur on approximately a 2,213-
ft? portion of TMK: (2) 4-2-004:062; and

2. That the unauthorized land use occurred within the State Land Use Conservation
District, Limited Subzone.

AS SUCH, STAFF RECOMMENDS AS FOLLOWS:

That, pursuant to §183C, HRS, the Board finds the William Engel Trust in violation of
§183C, HRS and §13-5 HAR, in regards to unauthorized land uses within the Limited
subzone of the Conservation District located at 6501 Hono-a-Pi‘ilani Hwy., Honolua,
Maui, TMK: (2) 4-2-004:062 and is subject to the following:

1. The William Engel Trust is fined in one instance for violating the provisions of
183C-7, HRS, and 13-5-6, HAR, for the unauthorized improvements consisting of
a driveway, rock walls and gate by failing to obtain the appropriate approvals
within the Conservation District for $2,000;

2. The William Engel Trust is fined an additional $250.00 for administrative costs
associated with the subject violations;

3. The William Engel Trust shall pay all designated fines and administrative costs
(total $2,250) within ninety (90) days of the date of the Board’s action;
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4. With Maui Land & Pineapple’s permission, the William Engel Trust shall obtain
an After the Fact Conservation District Use Permit for the driveway, rock walls
and gate located on TMK: (2) 4-2-004:062 or remove the improvements within
one year of these findings; and

5. That in the event of failure of the William Engel Trust to comply with any order
herein, the matter shall be turned over to the Attorney General for disposition,
including all administrative costs.

Respectfully submitted,
7

X o)

K. Tiger Mills, Staff Planner
Office of Conservation and Coastal Lands
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WILLIAM J. AILA, JR,
CHAIRPERSON

BOARD OF LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE MANAGEMENT

ESTHER KIA‘AINA
FIRST DEPUTY

NEIL ABERCROMBIE
GOVERNOR OF HAWAI'T

WILLIAM M. TAM
DEPUTY DIRECTOR - WATER

AQUATIC RESOURCES
BOA'HNOANDOCEANRFL‘REATION
COMMISSION O A Lo AANCES
CONSERVATION AND mmumm
STATE OF HAWAT'] O AR ENFORCEMENT
DEPARTMENT OF LAND AND NATURAL RESOURCES oo HTOR PSR Ao
OFFICE OF CONSERVATION AND COASTAL LANDS O DD CoMnaIoNy
POST OFFICE BOX 621 STATE PARKS
HONOLULU, HAWAT'I 96809
REF:0OCCL:TM ENF: MA 13-23

CERTIFIED FEB -6 2013
7009 3410 0000 4942 9415

Maui Land & Pineapple, Co. Inc.

200 Village Road
Lahaina, HI 96761

SUBJECT: Alleged Unauthorized Land Uses in the Conservation District Located at Honolua,
Mau'i, TMK: (2) 4-2-004:032

Dear Maui Land & Pineapple:

The Office of Conservation and Coastal Lands (OCCL) has become aware that an unauthorized land use
consisting of a driveway and retaining walls exists on your property. It appears the driveway was created
sometime after 1971 and has been significantly improved in 2012 (Exhibit A, B & C).

The OCCL notes your property appears to lie within the Conservation District Limited subzone. The
OCCL regulates land uses within the Conservation District. However the OCCL has no record- of
authorizations for the noted improvements. Therefore there appears to be alleged Conservation District
use violations. While we are aware that an easement exists for the driveway that benefits your neighbor,
as the landowner, we are notifying Maui Land & Pineapple Co., Inc.

Be aware, pursuant to 183C-7, HRS, the Board of Land and Natural Resources may subject parties to
fines of up to $15,000.00 per violation in addition to administrative costs for unauthorized land uses in the
Conservation District. After written or verbal notification from the Department, willful violation may
incur an additional fine of up to $15,000.00 per day per violation for each day in which the violation

persists.

Should you have evidence of authorization for the noted use, please forward that information to our
Office. Further you may wish to propose resolutions to resolve the alleged unauthorized uses. However
please note any information provided may be used in civil proceedings.

Conservation District, on our website at hawaii.gov/dInr/occl. Hlease respon to this correspondence
within 30 days. Should you have any questions regarding this matfer, contact Tigbr Mills of our Office at

(808) 587-0382. <—-——-——--y’l

Samyel J.
"Office of Conservation and Coastal Lands

C: Chairperson
MDLO/DOCARE-Mau'i
County of Mau'i, Planning Dept. EX!’E 5 BiT a
William Engle Trust
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6/29/2012
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Exhibit C
Survey Map

ENCROACHMENT 1 NOTES
PORTION OF THE CONCRETE PAVEMENT :
OF THIS LOT INTO DRAINAGE (OT 1. Azimuths and coordinates ore referred to Gor rent Survey Trieng
AREA=25 $QFT, ! Stotion "MALO",

2. Boundaries determined from the existing ‘ound boundary corrers
of this lot ond adjoining lots.

3. Boundary informotion based on metes. and bounds description.

4. This mop is based from o syrvey performed on November 21-23, 2Ci1.

TMK:(2) 4-2-004:019 O P
Being portions of R.P. 6062,

LCAw. 3931:2 to Naiwimaweho and
LP. 8129, L. C. Aw. 8559-B,
Apana 23 to Wm. C. Lunalilo
HONOLUA, KAANAPALI, MAUT, HAWAI

ENCROACHMENT 37 .
THE LOOSE RETANING ROCKWALL
AND CONCRETE DRIVEWAY OF THIS LOT
INTO ADJONING PARCEL
{NO RECORD OF EASEMENT)

This work wos prepored by me
or unde: my dvect supervision.

PEVAEDBY

VALERA, INC.
1957 WEVAR SIREET, SiF.. 5,
WALISLL VI HAVAL 26705

ELN. (BOH) 244-C085 Stote of Hawaii Certiicote No. 5076

Lond Court Surveyor Certificote No.216

ENCROACHMENT 2
THE LOOSE RETANING ROCKWALL

T OF THIS LOT INTQ HONOAPULARI HIGHWAY
AREA= 355 SQ.FT,

EXHIBITOC
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Maui Land & Pineapple Company, Inc.

WIHAR-U A g yq

March 1, 2013 - NAT{!RA;L RESHID &
STATE OF FiawAy S

Mr. Samuel J. Lemmo, Administrator.

Office of Conservation and Coastal Lands
State of Hawaii

Department’of Land and Natural Resources
.P. O. Box 621

Honolulu, HI 96809

Dear Mr. Lemmo:

RE  Alleged Unauthorized Land Uses in Conservation District Located at
Honolua, Maui, TMK (2) 4-2-004:032

We are in receipt of your letter, dated February 6, 2013, regarding the subject property.
Maui Land & Pineapple Campany, Inc. (MLP) is the fee simple landowner and we acknowledge

that permitting applies to us. However, improvemeénts alleged to have been illegally constructed
were not done by MLP. The property is under an exclusive easement to the William Engle

Trust. \

MLP did not permit, authorize or. condone this activity without the necessary permits. MLP is
fully committed to rectifying this matter and will work with the easement holder to that end.

We believe the Office of Conservation and Coastal Lands has or will be contacted directly by a
representative of the William Engle Trust.

Please feel free to contact us if you have any questions.

Ryan Churchill
President & Chief Operating Officer

C Planning Dept., County of Maui

EXHIBIT 4

200 Village Road  Lahaina, Hawai‘i 96761 ¢ 808-877-1667 * Fax 808-665-0641
rchurchill@mlgmaui.c_om ¢ mauiland.com



WILLIAM J, AILA, JR.

BOARD OF LAND AND NATURAL
D RESOURCES

DEPUTY. ~ ~

STATE, OF HAWAT'T BTN YD RSB e
DEPARTMENT OF LAND AND NATURAL RESOURCES STORE PRESTRVATIN
OFFICE OF CONSERVATION AND COASTAL LANDS e T Cobamaoy
POST OFFICE BOX 621 STATERARC
HONOLULU, HAWAT'T 96809
REF:0CCL:TM : 6 ENF: 1323
(T¢1
William Engle Trust f 03
590.15% St.

Del Mar, CA 92014

SUBJECT:  Alleged Unauthorized Land Usés in the Conservation District Located at 6501
Honoapi'ilani Hwy., Honolua, Mau'i, TMK: {2)4-2-004:062

Dear William Engle Trust:

The Office of Conservatlon and Coastal Lands (OCCL) has made i inquiry to the landowner; Maui
Land & Pineapple (MLP) regarding improvements made on their land on the west side of your
property that consists of a driveway and walls. According to MLP and you, authorization for the
dnveway encroachment on the adjacent lot to the west was gained from MLP and you believe
the repair and rehabilitation of the walls and driveways were to an existing land use.

_While the encroaching driveway and walls were present on the > subject parcel prior to your
purchase “of the adjacent property in December of 2011, these improvements were net
authorized. The area of the encroachment appears to lie within the Limited subzone of the
Conservation District.

The unauthorized land use appears to be a moderate alteration to the existing driveway and
residence on your property and an identified land use pursuant to §13-5-22, P-8 STRUCTURES
AND LAND USES, EXISITNG (C-1) Moderate alteration of existing structures, facilities, uses,
and equipment. To resolve this matter, you may wish to remove the improvements and apply
for the use or you may wish to propose to retain the use and O€€F~staff will make a
recommendation to the Board and have the unauthorized land use yétted by the Roard of Land
and Natural Resources.

Please let us know how you wish to resolve thlS matter. You
our Office at (808) 587-0382 or at kim willsthave

Office of Conservatlon An »- Coastal Lands
C: MDLO

MLP
County of Maui- Department of Planning

EXHIBIT 5
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December 4, 2012 NIy

ATIN 5‘

-2
CERTIFIED MAIL ~ Return Receipt Requested
EMAIL 3

2042 0EC A S 2b

STATE OF HAWAI . : "\A i )
DEPARTMENT OF LAND AND NATURAL RESOURCES L \., } e S
OFFICE OF CONSERVATION AND COSTAL LANDS K/ s-, Al U A‘ .mif

Post Office Box 621 Honolulu, HI 86808
Attn: Samuel J. Lemmo and Tiger Mills

SUBJECT: Letter Received From the Office Of Conservation and Costal Lands dated November 1 3,&2’{:

Alleged Unauthorized Land Uses in the Conservation District Located at 6245 Honoapiilani Hwy., Hoi'@q; Ma
TMK: (2) 4-2-004:019 3{2.;'
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Dear Mr. Lemmo and Ms. Mills, o

| am writing in response to the subject letter | received from you / the Office Of Conservation and Costal Lands.-l!'irst 1 would
like to say that | intend to fully cooperate and assist you and the Office Of Conservation and Costal Lands in resolving this
matter forthwith. In the subject letter you reference a Conservation District Use Application submitted on March 6, 2012 along
with a number of improvements you suggest | have made to the subject property. Although | do not concur with the list in its
entirety | do agree that some work has been done. In efforts of assisting in resolving this matter, and for clarity purposes, |
would like to briefly describe the steps | have taken to rehabilitate and preserve this special property.

In December, 2011 | purchased this property. As a homeowner my son Paul Engel and | began a major cleanup of the
existing house that included removal of dead rodents as well as 60#'s rodent droppings in the attic, broken cabinets, broken
windows, built-up trash/debris and years of negiect. As we proceeded with our work we discovered the need for outside help
and hired a licensed professional contractor to assist with the project. He assisted in fully implementing standard BMPs for
shoreline projects, general safety, and the cleanup work itself. We filled four 30 Yard Roll-Off dumpsters in total with trash and
debris we removed from the property. The first two dumpsters were filled with trash and debris consisting of miscellaneous
scrap metal, discarded fumiture, discarded carpet, an abandoned severely rusted car, a broken trailer, miscellaneous animal
pens on concrete pads, old tires, and a large discarded MECO wire spool. A second non-permitted structure was also
removed from the property at the time of my purchase. We filled the iast two dumpsters with broken pieces of rebar filled
concrete and asphalt pavement dumped by previous owners. We carefully removed this debris by hand from along the

shoreline directly in front of the property.

During the cleanup process and by mere chance, particularly on weekends, off hours and holidays we confronted different
groups of people harvesting Milo trees from the neighboring iot to the North of my property which is owned by Howard Kihune.
They were found using my property as a staging area to load trucks with the Milo wood. We had non-friendly confrontations
with these groups of poachers when requested to leave the property. My son even contacted the Lahaina Police and DLNR
for assistance in the matter. Howard Kihune and | decided it may be a good idea to build a wall between our properties to help
avoid these types of trespassing/pouching problems. Being a fairly remote area we also encountered quite a few other people
driving on the property at late hours for parking and drinking which was witnessed by a friend that was staying on site during
some of the work. Al of this caused alarm so we decided to install a fence along the east side of the property bordering the
highway and to construct rock columns and gates at both existing driveway entrances. We also built a 5' tall privacy wall along
a portion of the North property line stopping the construction before the shoreline setback.

In response to the Conservation District Use Application (submitted on March 6, 201 2) and improvements you reference and
suggest | have made in your letter, | have commented on each below and have included before and after photos for added

documentation purposes.

1. “Conservation District Use Application submitted on March 6, 2012". By way of this letter | am formally requesting to

withdraw this application and all documents directly related to it.
2. “..new driveways,...”. Both driveways (and all parking areas are existing). We did not add any concrete , we only

removed portions of the existing , and repaired the existing driveways. See Photos 1, 2, and 3 below.
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Existing Driveways before rehabilitation:

Photo #1: ' N Photo #2: Existing Souther Driveway
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Photo #3: Existing Southern Driveway and one animal pen concrete pad
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3. “...new rock walls,...": We built one &' tall concrete and rock privacy wall along a portion of the North property line
stopping the construction before the shoreline setback. We also built two pairs of concrete and rock columns at each

existing driveway entrance. All other rock walls are existing and were repaired / rehabilitated. See photos 4 and 5
below.
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Photo #4: Existing Eastem rock walls before repair.
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Photo #5: Existing Southem rock walls before repair.

4. “...new irrigation with a newly planted lawn,...”: All irrigation existed, we just repaired and replaced the components of the
system. The lawn also existed, we just rehabilitated the lawn. See photos 6 below.
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Photo #6: Existing lawn and irrigation before repair and rehabilitation.
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5. “...introduced soil and erosion control measures consisting of burlap material along the embankment above the
shoreline...™ There has been no soil introduced along the embankment above the shoreline. We did implement
some erosion control measures consisting of the burlap material along the embankment above the shoreline. We
implemented this during the hand cleanup of the debris along the shoreline dumped by previous owners. The burlap
material along the embankment has since been removed.

6. “...it appears that improvements have encroached upon your neighbor's property noted as TMK: (2) 4-2-004:032 and
the State highway.”: No improvements have been made in this area, only repairs and rehabilitation work to existing
improvements have been made. Furthermore, | have a legal easement with the neighbor (TMK: (2) 4-2-004:032) in
favor of this existing area and during the repair of the existing southern driveway | removed the tie-in to the State
highway back beyond the right of way hence there are no encroachments. Ses included copy of the my easement

labeled “Attachment -A”.

Please be aware that prior to our clean up, repair, and rehabilitation work the existing condition of the property was not safe
environmentally. In a case of a big rain runoff would likely have carried debris to the shoreline and into the ocean. Below !
have included before and after photos of the property refliecting the overall difference before my ownership and following my
clean-up and rehabilitation efforts.
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Photo #7: Before | purchased the property
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Photo #8: Before my clean up, repair, and rehabilitation work
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Photo #9: After our clean up, repair, and rehabilitation work

Lastly, at no time were chemicals or fertilizers used during landscaping rehabilitation.

Please again be advised that | intend to fully cooperate and assist you and the Office Of Conservation and Costal Lands in
resolving this matter forthwith, including obtaining any approvals and permitting legally required. Atom Kasprzycki with Love &
Architecture Inc and Kasprzycki Designs Inc. will be assisting me in resolving these issues and | would appreciate it if you
would communicate directly with him and carbon copy me at BEngel@pealion.com, while resolving this matter. Please fesl
free to contact me to discuss this matter further and I look forward to hearing back from you.

Thank you,

William Engel
Trustee of the William Engel Trust
590 15™ Street, Del Mar, CA 92014
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