STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

June 27, 2014

Board of Land and Natural Resources
State of Hawaii PSF No. 050D-266

Honolulu, Hawaii Oahu

Request to Amend Prior Board action of April 11, 2014, Item D-11, Amending Prior
Board Action of November §, 2013, Item D-13, Amending Prior Board Action of March
8, 2013, Item D-8, Approval of the Modification and Assignment of the Development for
the Former Ewa Feedlot site at Campbell Industrial Park, Honouliuli, Ewa, Oahu, Hawaii,
Tax Map Key: (1) 9-1-031:001. The purpose of the amendment is to extend the
benchmark deadline for compliance with Hawaii Revised Statutes Chapter 343,
Environmental Assessments that is set forth in the Amended and Restated Development
Agreement.

BACKGROUND:

This matter relates to a development agreement and potential lease of 110 acres of
industrial zoned land referenced above to PSP III, LLC (“PSP”), a Hawaii limited liability
company. The most recent Board action on April 11, 2014, Item D-11, approved the
amendment and restatement of the Development Agreement and the assignment of the
Amended and Restated Development Agreement to PSP. See Exhibit A-1 attached.'
Subsequently, staff worked with the Department of the Attorney General to finalize the
Amended and Restated Development Agreement. Upon review of the final document,
PSP requested that the benchmark deadline to publish its environmental assessment be
changed from August 1, 2014 to “six (6) months after the Effective Date of the
Amendment and Restatement of Development Agreement.” PSP explains that its
environmental consultants have told PSP that the August 1, 2014 deadline would be
extremely challenging to meet.

DISCUSSION:

The relevant portion of the Amended and Restated Development Agreement (“ARDA™)
currently provides as follows:

1 Exhibit A-1 comprises the first 26 pages of the April 11, 2014 Board action under agenda item D-11.
108 pages of the document have been omitted from the attachment.
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i. Modified Benchmarks. At its sole cost and expense, Developer shall
prepare and process any and all required environmental assessments,
environmental impact statement preparation notices, and environmental
impact statements (“EA/EIS”) required under Chapter 343 of the Hawaii
Revised Statutes (“HRS”) and for Developer to implement the Modified
Development Plan.

Without limiting the foregoing, Developer shall prepare a draft
environmental assessment (“EA”) for the Modified Development Plan and
have a draft EA published in the State of Hawaii Office of Environmental
Quality Control (“OEQC”)’s publication, The Environmental Notice no
later than August 1, 2014. Should the Developer fail to meet the
aforementioned benchmark deadline, any and all exclusive development
rights to the Subject Property granted to the Developer shall terminate, and
State shall be allowed to accept unsolicited or solicited proposals from
other private entities for the Subject Property, or enter into an exclusive
agreement or lease covering the Subject Property, without any further
consent from the Developer.

PSP requests that the August 1, 2014 deadline be changed, so that the second paragraph
of the quoted material above would read as follows:

Without limiting the foregoing, Developer shall prepare a draft
environmental assessment (“EA”) for the Modified Development Plan and
have a draft EA published in the State of Hawaii Office of Environmental
Quality Control (“OEQC”)’s publication, The Environmental Notice no
later than six (6) months after the Effective Date of this Amended
Agreement. Should the Developer fail to meet the aforementioned
benchmark deadline, any and all exclusive development rights to the
Subject Property granted to the Developer shall terminate, and State shall
be allowed to accept unsolicited or solicited proposals from other private
entities for the Subject Property, or enter into an exclusive agreement or
lease covering the Subject Property, without any further consent from the
Developer.

“Effective Date” is already defined in the ARDA as the date that all parties execute the
document. Staff has no objection to PSP’s requested extension of the publication
deadline of its environmental assessment. Staff notes that PSP has already made a
payment of $132,031.34 to DLNR that was required to be made within 30 days of
execution of the ARDA (even though the document has not been signed yet). Staff
recommends, however, that the ARDA be executed as drafted by the Department of the
Attorney General (AGs), and that a separate amendment document or letter agreement be
prepared by the AGs to memorialize the change authorized by today’s Board action.
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RECOMMENDATION: That the Board of Land and Natural Resources:

A. Authorize the modification of the Amended and Restated Development
Agreement by a separate amendment document or letter agreement extending the
date of the publication deadline for PSP III, LLC’s environmental assessment,
pursuant to the terms and conditions cited above, which by this reference are
incorporated herein, and further subject to:

1. The standard terms and conditions of the most current amendment
document or letter agreement form, as may be amended from time to time;

2. Review and approval by the Department of the Attorney General; and

3. All other terms and conditions described in that Board action of March 8,
2013, under agenda item D-8, as amended by Board action of November 8,
2013, under agenda item D-13, and as further amended by Board action of
April 11, 2014, under agenda item D-11, shall remain the same unless
otherwise specifically amended above.

Respectfully Submitted,

il i

Klevin E. Moore
Assistant Administrator

APPROVED FOR SUBMITTAL:

William J AKila, ¥/, Chairperson



STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

April 11,2014

Board of Land and Natural Resources
State of Hawaii
Honolulu, Hawaii

PSF No. 050D-266
Oahu

Request to Amend Prior Board action of November 8, 2013, Item D-13, Amending Prior
Board Action of March 8, 2013, Item D-8, Approval of the Modification and Assignment
of the Development for the Former Ewa Feedlot site at Campbell Industrial Park,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-031:001. The purpose of the
amendment is to (1) change the Assignee previously approved by BLNR; (2) modify the
proposed development plan; (3) adjust certain milestones, benchmark deadlines and other
terms and conditions previously approved by the Board, and (4) approve the form of the

development agreement

BACKGROUND:

This matter has been before the Board of Land and Natural Resources a number of times
in recent years, and the history of the prior Board actions is recapitulated in Exhibit 1
attached hereto. In short, Land Division staff has been working on a development
agreement and potential lease of 110 acres of industrial zoned land referenced above.

The most recent Board action on November 8, 2013, Item D-13, approved the assignment
of the development agreement to Investricity Ltd. (“Investricity”) and the modification of
the terms and conditions of the agreement. Subsequently, staff worked with the
Department of the Attorney General and representatives of Investricity and to draft an
Amendment and Restatement of Development Agreement. During that process,
Investricity requested several significant changes to the agreement that require staff to
bring the matter back to the Board for review and approval.

DISCUSSION:

April 1\, 72014 (ap

A copy of the draft Amended and Restated Development Agreement (“ARDA”) is
attached hereto as Exhibit 2. The draft incorporates changes requested by
Investricity/PSP, as follows:

APPROVED BY THE BOARD OF
LAND AND NATURAL RESOURCES
AT ITS MEETING HELD ON

First, Investricity and its partner, LJ Capital, have formed a wholly-owned entity, ILJ
Oahu Limited, a British Virgin Islands company (“ILJ”). ILJ is the manager of PSP Il1,
LLC (“PSP”), a Hawatii limited liability company. PSP is a manager-managed limited
liability company who will be the developer under the development agreement. See page

D-11
EXHIBIT A-1
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2 of the ARDA.

Second, Investricity had proposed to develop a 30 MegaWatt solar park on the property,
but PSP is scaling the project down to a 20 MegaWatt peak solar park. See page 5,
section 1.f of the ARDA. Staff has no objection to this request as there is no reduction to
the rent payable for the premises.

Third, Investricity sought a 25-year lease of the premises, but PSP is now seeking the
maximum lease period allowed by law 65 years. See page 9, section 1.n of the ARDA.
Staff has no objection to this request as the rent payable under the lease will be re-opened
at the 26" and 46" years of the lease to ensure that the State receives market rents for the
land.

Fourth, PSP requested the addition of language in the ARDA allowing it to terminate the
development agreement if the market rent for the land is appraised at more than $30,000
per acre. See page 10, section 1.0.iv of the ARDA. Staff understands that PSP has a
business plan for the project, and that its business plan may not succeed with rents higher
than $30,000 per acre. Accordingly, staff has no objection to the requested termination
provision.

Fifth, regarding the curing of existing monetary delinquencies, the prior Board approval
required the delinquencies be paid in four equal installments of $132,031.34 upon four
different triggering events. PSP has requested that the first installment be paid within 30
days of the effective date of the ARDA instead of upon the effective date. The second
installment would be paid upon the execution of a binding Power Purchase Agreement
(“PPA”) with Hawaii Electric Company (“HECO”), and that the last two installments
would be paid as a lump sum within 30 days after financial close and execution of the
lease for the premises. See page 4, section 1.b of the ARDA.

Sixth, PSP requested that the modified development agreement fees of $55,318 be
payable within 30 days after the execution of a binding PPA with HECO (instead of upon
execution), and within 30 days of financial close and execution of the lease (instead of
upon financial close and execution). See pages 4-5, section 1.c of the ARDA.

Seventh, PSP seeks language in the ARDA clarifying that PSP has no liability for
monetary delinquencies or modified development fees in the event it elects to terminate
the ARDA. See page 10, section 1.0 of the ARDA.

Eighth, PSP requested extensions of various benchmarks and deadlines in the ARDA,
including the expiration date from September 1, 2014 to December 31, 2016 (section 1.a),
publication of date of the draft environmental assessment in The Environmental Notice
from May 8, 2014 to August 1, 2014 (section 1.1), and Special Management Area
approvals (section 1.k). Staff believes the requested time extensions are reasonable under
the circumstances.
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RECOMMENDATION: That the Board of Land and Natural Resources:

A. Amend its prior action of November 8, 2013, under agenda item D-13, approving
the modification and assignment of the Development Agreement for the former
Ewa Feedlot Site at Campbell Industrial Park, pursuant to the terms and
conditions cited above, which by this reference are incorporated herein, and
further subject to:

1. All other terms and conditions described in that Board actions of March 8,
2013, under agenda item D-8, and November 8, 2013, under agenda item
D-13, which by this reference are incorporated herein unless otherwise
specifically amended above; and

2. Such other terms or conditions as may be prescribed by the Chairperson to
best serve the interest of the State.

B. Approve the form of the Amended and Restated Development Agreement
attached hereto as Exhibit 2, subject to the terms and conditions cited above,
which by this reference are incorporated herein, and further subject to:

1. Review and approval by the Department of the Attorney General; and

2. Such other terms or conditions as may be prescribed by the Chairperson to
best serve the interest of the State.

Respectfully Submi

Assistant Admini

W Kgvin E. Moore mt 4 ﬁ‘,‘_f

APPROVED FOR SUBMITTAL:

&villiam J. Aila, J£., Chairperson

/



STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

November 8, 2013

Board of Lund and Natural Resources
State of Hawaii PSF No. 050D-266

Honolulu, Hawaii Ouhu

Request to amend prior Board action of March 8, 2013, ltem D-8, approval of the
modification und assignment of the Development for the former Ewa Feedlot site at
Campbell Industrial Park, Honouliuli, Ewa, Oshu, Hawaii, Tax Map Key: (1) 9-1-031:001.
The purpose of the amendment is to modify (1) the Assignee previously approved by BLNR;
(2) the area proposed for development; (3) the proposed development plan; and (4) certain
milestones, benchmark deadlines and other terms and conditions previously approved by the

Board

BACKGROUND:

On November 8, 2009, DLNR issued a Request for Qualifications/Request for Proposals
("RFQ/RFP") to select a developer for 110-acres of industrial zoned land referenced above
(the “Subject Property”).! As a result of the RFQ/RFP process, the State of Hawaii, by its
Chairperson of the Board of Land and Natural Resources ("Chairperson”) entered in to a
Development Agreement with West Wind Works, LLC ("3W"), made effective November
24,2010 and terminating on December 31, 2013 or sooner (the “Development Agreement™).?

At its meeting of March 8, 2013, under agenda item D-8, BLNR approved the modification
and assignment of the Development Agreement under the terms as proposed by IEP-ORP,
LLC, subject however to IEP-ORP, LLC further agreeing to:

® Relocate the project site to an approximate 15-acre area, identified therein, to
preserve access and future development potential of the remaining parcel;

° Provide a bond to provide security that all proposed installments to cure existing
monetary delinquency and all proposed future development agreement fees are paid
to DLNR as proposed by IEP-ORP, LLC;

! Atits meeting of August 25, 2006, under agenda item D-12, the Board of Land and Natural Resources
authorized the issuance of an RFQ/RFP to select a developer for the Subject Property.

! Atits meeting of August 14, 2009, under agenda item H-S, BLNR, in part, amended the RRQ/RFP process
and delegated authority to the Chairperson to select a developer for the Subject Property, negotiate the terms of
any development agreement or lease, and (0 execute any documents that are necessary or appropnate (o
effectuate the intent of the disposition, subject to the provisions of Chapter 171, HRS and Department of the

Attomey General's approval. APPROVED BY THE BOARD OF
LAND AND NATURAL RESOURCES D-13
AT ITS MEETING HELD ON

—November § 20|> 0 EXHIBIT 1
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® Prepare a draft Environmental Assessment (“EA”) and have it published in the Office
of Environment Quality Control's (“OEQC") Environmental Notice by August |,
2013;

* Subdivide thc agreed upon project site at its own cost and submit a subdivision
application (o the City and County of Honolulu no later than January 31, 2014; and

® Sumender any and all rights to the Subject Property’s remaining +95 acres not
required for IEP-ORP, LLC’s modified development plan.

BLNR’s approval also provided that if IEP-ORP, LLC missed the August 1, 2013 or January
31,2014 deadlines cited above, IEP-ORP, LLC would lose any and all exclusive rights to the
x15-acre project site; und DLNR/BLNR would not be obl igated to issue a lease to IEP-ORP,
LLC even if all other terms and conditions approved by BLNR were satisfied.

A copy of BLNRs action of March 8, 2013, under agenda item D-8, is attached as Exhibit 1.
The history of 3W's performance under the Development Agreement and subsequent
proposals to assign and modify the Development Agreement is attached as exhibits thereto.

UPDATE:

Following BLNR's action on March 8, 2013, IEP-ORP, LLC has proposed additional
changes to Development Agreement amendments approved by BLNR. A copy of letter from
IEP-ORP, LLC’s legal counsel dated August 7, 2013 (hereinafter the “August Proposal”)
requesting such additional changes is attached as Exhibit II-A. Generally, the August
Proposal indicated that [EP-ORP, LLC never agreed to bond all monetary payments; and
provided (1) date-certain deadlines for all milestones, (2) requested new benchmarks
deadlines for a draft EA and subdivision application, and (3) provided an alternative to the
bonding requirement previously approved by BLNR. The above three components of the
August Proposal are summarized in the table attached as Exhibit IE-B, together with
corresponding terms from the Development Agreement and amended terms as previously
approved by BLNR.

On October 18, 2013, however, Land Division was informed that IEP was no longer
interested in participating in the assignment of a modified Development Agreement. In lieu
of IEP, 3W introduced Investricity Ltd. (“Investricity”) as a potential developer for the Ewa
Feedlot, and requested a modified Development Agreement be assigned to Investricity.

Investricity indicated they were comfortable with the terms of the August Proposal, including
the bonding requirement as approved by BLNR. However, Investricity indicated they would:

® Require the entire 110-acre Feedlot site, as compared to the approximate 17 acre
portion that [EP-ORP, LLC previously requested;

¢ Develop a 30-megawatt solar park in lieu of the up to two MW Biomass plants that
IEP-ORP previously proposed; and
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* Require postponement of the draft EA deadline by at least five to six months.
However, Investricty does not expect the integrity of the final project installation to
be impacted by the draft EA timing.

Moreover, Investricity has indicated that an annual ground rent based on $30,000 per ucre for
the cntire | 10-acre site, subject (o adjustments as the result an independent appraisal, over
the term of the lease would be ucceplable.

Information on Investricity and their proposed project for the Ewa Feedlot is attached as
Exhibit I11.

Bused on the foregoing, und subject to BLNR approval to amend its prior action as described
herein, should Investricity satisfy all the terms of an amended Development Agreement, Land
Division recommends the term of the proposed lease be limited to 25 years with any request
for future extensions subject to future negotiations, and at the discretionary approval by
BLNR in the future.

RECOMMENDATION: That the Board of Land and Natural Resources amend its action on March
8, 2013, under agenda item D-8, approving the modification and assignment of the Development
Agreement for the former Ewa Feedlot Site at Campbel! Industrial Park, pursuant to the terms and
conditions cited above, which by this reference is incorporated herein, and further subject to:

l. Al other terms and conditions described in that Board action of March 8, 2013,
under agenda item D-8, which by this reference is incorporated herein unless
otherwise specifically amended above; and

2 Such other terms or conditions as may be prescribed by the Chairperson to best serve
the interest of the State.

Reell Y. Tsuji

Administrator

APPROVED FOR SUBMITTAL:

/ ‘ / V%ﬁ;nam J. Aila, ir.. Chairperson
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BLNR Action dated March 8, 2013, agenda item D-8



STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

March 8, 2013

Board of Land and Natural Resources

State of Hawaii PSF No. 050D-266
Honolulu, Hawaii Oahu

THIRD RESUBMITTAL: DREVELOPMENT AGREEMENT BETWERN STATE OF HAWAII
AND WEST WIND WORKS, LLC FOR THE FORMER EWA FEEDLOT S8ITE AT CAMPRELL
INDUSTRIAL PARK, HONOULIULI, BWA, OAHU, HAWAIX, TAX MAP KBY: (1) 9-
1-031:001:

(1) status of outstanding delinquencies and rejection of
proposed amendments to the Development Agreemsnt between
the State of Hawaii and West Wind Works, LLC, for the
former Ewa Feedlot site at Campbell Industrial Park,
Honouliuli, Bwa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001

{(2) (a) Termination of the Development Agreement between
the State of Hawaii and West Wind Works, LLC, for the
former BEwa Peedlot site at Cawpbell Industrial Park,
Honouliuli, Bwa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001; oxr

(b) Approval of the modification and assignment of the
Development Agreement for a portion of the former Bwa
Peedlot site at Campbell Industrial Park, Homouliuli,

» Oahu, Hawaii, Tax Map Key: (1) 9-1-031:Poxrtion 001

BACKGROUND :

At its meeting of January 25, 2013, under agenda item D-13, a copy
of which is attached as Exhibit AR, Land Division recommended BINR
reject the requested amendments to the Development Agreement between
the State of Hawaii and West Wind Works, LLC (“3W?) for the former
Bwa Feedlot site, identified therein. In sum, Land Divigion
expressed the following concerns with the requested amendments:

o m-tiugme-:ydnlinqnm.tuml(!utbcmhlu-dy
manner, if at all;

¢ The requested site would adversely impact the remaining $+93

aczre site;
¢ No timely peayments of futurs development agreement fees; and
* The requested lease term, specifi 'é?‘ for

renewal, is legally probhibited. LAND AND NATURAL RESOURCES
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Land Division also noted that the requested amendment‘s proposed
project schedule did not identify the preparation of any
environmental studies, subdivision application/approvals, or any
other governmental permits or approvals that may be required.

Based on staff concerns, Land Division recommended BLNR reject the
requested amendments to the Development Agreement and either-:

{a) Terminate the Development Agreement: or

(b) Approve modifying the requested amendments to provide at the
very least:

1. The relocation the project site to one of two areas
identified by Land Division;

2. IBP-ORP, LLC agree to bond all proposed payments to cure
existing monetary delinquencies and for future
Development Agreement fees, as was otherwige proposed;

3. IOEP, ORP, LIC prepare a draft environmental assessment
(®BA”}) and have it published in the Office of
Environmental Quality Control's Environmental Notice by
August 1, 2013; and

4. Bubject to DLNR approval of the final location and
configuration of the project site, IBP-ORP, LLC agree to
subdivide the project site at its own cost and submit a
subdivision application to the City and County of
Honolulu no later than January 31, 2014.

However, at IEP-ORP, LLC's request BLNR deferred this matter for a
period of no more than 60 days so IEP-ORP, LLC could provide Land
Divigsion a list of concerns regarding two additional milestones and
provide BLNR a modified Development Agreement for review.

STATUS REPORT: .

At IEP-ORP, LLC’s request, on Pebruary 7, 2013 staff accompanied
three IBP-ORP, LIC representatives (Keith Avery, Dexter s. S8ato, and
Paul Shinkawa) to the subject site.® The only area IEP-ORP, LLC
requested to inspect was the area highlighted in red on Exhibit BB,
attached (the “Project Site”). Following the inspection, IEP-ORP,
LLC representatives indicated that the Project S8ite would be an
acceptable alternative and their legal counsel would be contacting
Land Division.

On February 20, 2013, Staff informed IBP-ORP, LLC and its legal
counsel by email of Land Division’s plans to resubmit this item to
the BINR at today‘'s meeting. However, as of the date of the

! Keith Avery, Dexter S. Sato, and Paul Shinkawa are all members (or principles
of members) in Cahu Renewable Enexgy Park, LIC ("ORP*). As previously mentioned,
ORP was involved in 3W'se original propcsal, the nogotiations of the existing
Development Agreement, and other previcus activities under the Development
Agresment, including prior site inspections.
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drafting of this submittal, Land Division has not been contacted by
IEP ORP, LLC or its legal counsel to discussg any concerns IEP ORP,
LLC may have. Moreover, Land Division has not been provided any
drafts of proposed modificationa to the Development Agreement .

REMARKS :

A relocation of IEP-ORP, LIC's proposed biomass plant to the Project
Bite, as generally shown highlighted in red on Bxhibit BB, is not
expected to adversely impact future development of the remaining
subject property. Accordingly, staff would not object to the
relocation of the biomass plant to the Project Site, provided:

1. The final configuration of the Project Ssite, including any
interior roads, shall be subject to DINR approval and legally
subdivided by IEP ORP, LLC at IEP-ORP, LIC'’s expense; and

2. DLNR/BLNR is allowed to accept unsolicited or solicited
proposals for the remaining lands.

Notwithstanding the above, under the propoged amendments DINR would
only be assured to receive 25% of the $528,125.35 (or about
$132,031) in existing monetary delinquencies that IEP-ORP, LLC
proposes to cure. All other payments to cure existing monetary
delinquencies (totaling over $396,000) and all future development
agreement fees would remain dependent on IEP-ORP, LLC successfully
obtaining othex discretionary approvals, two of which are not
expected to occur until 2015, including BLNR's issuance of a lease
to IEP-ORP, LLC for the Project Site.?

RECOMMENDATION: That the Board reject the proposed amendments of the
Development Agreement as previously submitted by West Wind Works, LLC,
and International Electric Power, LLC, and either:

(a) Terminate the Development Agreement between the Btate of
Hawaii and West Wind Works, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, EBwa, Oahu,
Hawaii, Tax Map Key: (1) 9-1-031:001, under the terms and
conditions recommended on May 25, 2012, under agenda item D-
16, which by this reference are incorporated herein; or

(b) Approve the modification and agsignment of the Development
Agreement for the Project Site under the terms and conditions
cited above, which by this reference is incorporated herein,
and further subject to:

i. The terms and conditions as recommended on January 25,
2013, under agenda item D-13, which by this reference is
incorxporated hexein; and

As previcusly objected to, IBP-ORP, LLC's proposed lease terms include an

option to remew, which is prohibited by Bection 171-36, Hawaii Revised Statutes
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ii. Such other terms or conditions as may be prescribed by the
Chairperson to best serve the interest of the State.

Respectfully Submitted,

——

Gavin Chun
Project Development Specialist

APPROVED POR SUBMITTAL:

_ Al

William J. Aila, Jr., Chairperson

N

The Board approved the nudif.:i.cation and assignment of the

development agreement under recommendation b of the submittal
(and did not approve alternative recommendation a).



EXHIBIT AA
Deferred BLNR action
dated
January 25, 2013, agenda item D-13



STATE OF HAWATL
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawail 96813

January 2%, 2013

Board of Land and Natural Resources
State of Hawaii PSF No. 050D 266

Honolulu, Hawaii Oahn

SECOND RESUBMITTAL: DEVELOPMENT AGREEMEWT BETHEEN STATE OF HASNAII
AND WEST WIND WORKS, LLC FOR THE FORMER EWA FEEDLOT SITE AT CAMPBELL
INDUSTRIAL PARK, HONOULIULI, EWA, OANU, HAWAIY, TAX MAP KEY: {1) 9~
1-031:001:

(1) sStatus of Outstanding Delinguencies and Termination of
the Development Agreement Between the State of Hawaii
and West Wind Works, LLC, for the former FEwa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Key: (1) 9 1 031:001

(2) (a) Termination of the Development Agreement between
the State of Hawaii and West Wind Works, LLC, for the
former Ewa Feedlot site at Campbell Industrial Park,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9 1
031:001; or

(b) Approval of a modified Development Agreement for a
portion of the former Ewa Feedlot sgite at Campbell
Industrial Park, Honouliuli, Bwa, Oahu, Hawaii, Tax Map
Key: (1) 9-1-031:Portion 001

BACKGROUND:

At its meeting of May 25, 2012, under agenda item D-16, (the “May
Submittal”), staff recommended the Board of Land and Natural
Resources (“BLNR”) terminate the Development Agreement between West
Wind Works, LLC (®3W") and the State of Hawaii ( “State”), which set
forth the terms and conditions under which BLNR would issue a
directly-negotiated lease to 3w {the “Development Agreement®) .

In response, 3W introduced International BElectric Power, LLC (IEP),
a privately-held company with purported experience in developing
large renewable energy projects. Together, 3W and IEP reqguested
BINR defer action on the May Submittal, and proposed amending the

Based on the foregoing, BLNR approved 3W’'s request to defey
termination of the Development Agreement for a period of 60 days.

AT ITS MEETING HELD ON D—13

m 35 201> Uo.
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BINR’'s deferral was to provide 3W and 1KP an oppot lunity Lo wor k
with staff on possible solutions, including buL not limited to
curing of exisLing defaults, amendments o0 Lhe Development
Agicemont, and Lthe subsequent asgignmont of a modified Deve ] opment
Agreement as reqguestLed. A copy of BLNR’s action is alLtached as

Exhibit A.

Following BLNR's deferral of the May Submittal, IRP initlated
discussions with Land Division and subseguently submitled proposal
Lo DLNR on July 25, 2012 (the *Initial Proposal”), a copy of which

iy allached as Exhibit B.

On August 6, 2012, Land Division met with IEP ORP to discuss the
Initial Proposal. Based on those discussions, IEP ORP agreed to

provide DLNR with another Proposal.

Considering the amount of time that lapsed and BLNR‘s 60 day
deferral, BLNR was provided a status report at its meeting on August
10, 2012, and under agenda item D-10, approved deferring this matter
or an additional 60 days to allow Land Division and its assigned
counsel sufficient time to thoroughly review and analyze a submitted

proposal.
STATUS REPORT:

Since BLNR’s deferral of this agenda item on August 10, 2012, Land
Division has received and reviewed several proposals, which are
identified below along with brief comments. For comparison
purposes, the general terms of the Development Agreement and 3H‘s
original proposal, together with the general texms of the subsequent
Proposals are summarized on the table attached as Exhibit c.

® Proposal dated September 27, 2012, submitted by 3W (the
“September Proposal®).' Attached hereto as Bxhibit D-31.

Whereas the September Proposal wae inconsistent with
discussions between IEP-ORP and Land Division, Land Division
expressed its dissatisfaction with the September Proposal to
an.

° Proposal dated October 1, 2012, bereinafter the “October
Proposal”, submitted by 3W and IBP, a copy of which is
attached as Exhibit D-2.

submitted questions to 3N and requested additional information
for further clarification of the October Proposal.

! Both IBP and 3w Separately informed Land Division thet IBP had submitted a
revised proposal to 3% for review. However, 3¥ apparently was not satisfied with
IBP's proposal, and 3W forwarded its own proposal to Land Division in lieu of

IBP‘e proposal.
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¢ Answeis to DINR Ques! ions, dualed Novembe: 8, 2012, gubmilied
by 3W in conjunction wiLh 1kP {Lthe “Novembe: Proposal”). A
copy of Lhe Novembeh Pioposal is atLached as ExhibiL p 3.

in  sum, Lhe November Proposal pioposes Lhe modified
Devalopment Agircement be assigned to an enlity owncd and
managed by a subsidiary of [EP, with additional ownership
interests held by ORP, and Abacus Financial Group (“Abacus”),
hereinafter “IRP ORP, LLC*; installmenL payments Lo cuse
monctary delinguencies with payments being due upon certain
events; a proposcd 17 acre sile localed along Olai Street;
prorated Development Agreement fees payable upon the execution
of a Power Purchase Agreement and the closing of project
Financing; and proposed lease Lerms.

REMARKS :

Qualifications for 1EP and iLs principals were Previously submitted.
Baged on the information provided therein, IBP itself appears to
possess experience in the development, management and operations of
renewable energy facilities. Members of ORP include individuals or
entities that have been involved in 3W's original proposal, prior
negotiations, and all previous activities under the current
Development Agreement. No qualifications for Abacus were provided.?
However, only individuals or entities holding a 10% ownership
interest were required to be identified under the Request for
Qualifications/Request for Proposals dated November 8, 2009 (the
“RFQ/RFP”) . Consequently, qualifications for Abacus, which
purportedly will have a 5& ownership interest, are not required
under the RFPQ/RFP provisions.

The November Proposal, however, is not acceptable to Land Divisien
for the following reasons:

* Existing monetary delinguencies will not be cured in a timely
manner. The November Proposal Proposes to cure monetary
delinquencies totaling §528,125.35, paid in four equal
installments if and when certain events occur. Moreover, two
of the proposed events are not expected to occur until 2015,
if at all;

° The proposed site would adversely impact the remaining 493
acre site. As shown in the November Proposal, the locatiem of
the proposed 17-acre site takes up about half of the subject
Property’s Olai Street frontage located closest to the
Kalaeloa Boulevard intersectionm. Consequently access and

? The Novesmber Proposal indicates ®"hbacus Financial Grouwp® is primarily a
financial investor that will have a limited role in project development. A
cursory search for °“Abacus Financial Group” resulted in a listing of multiple
entities nation-wide,
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future development poLential Lo the remaining +93 acies would
be adversely impacted;

¢ No timely payments of future development agreement faes. The
November Proposal indicates the payment of future development
would occur if IJTEP ORP, LLC executes a Power Purchase
Agreement with HECO and upon the cloaing of project financing.
Both of Lhese events are not expected Lo occur unLil 20315, if
at all, and jusiL prior to the pProposed execution of a lease;

and

* The proposed lease term is legally prohibited. The November
Proposal proposes a lease term of up to 65 years, with an
option to renew. Pursuant to Section 171 36, Hawali Revised
Statutes, options for the renewal of lease terms are

prohibited.

Moreover, although the November Proposal indicates the
proposed annual rent is subject to adjustment based on an
independent appraisal, staff believes the proposed annual rent
of $30,000 per acre for the initial fixed rent period is low

for industrial land.?®

Moreover, Land Division notes the November Proposal’s project
schedule does not identify the preparation of any environmental
studies necessary for compliance with Chapter 343, Hawaii Reviged
Statutes, the subdivision of proposed project site from the subject
4110 acre site, or any other governmental permits or approvals that
may be required.

Notwithstanding the above, should BLNR consider approving a modified
Development Agreement (whether as proposed by IEP or 3W, or simply
as the BINR deems in the best interest of the State), Land Division

recommends BLNR require at the very least:

°* Relocation of the project gite to pregerve access and future
development potential of the remaining site. Land Division
recommends BLNR require the project site to be located
generally in the area as originally proposed by 3W for bicmass
processing facilities under the currently existing Development
Agreement, and previously approved by DLNR,* together with a
driveway or interior road, subject to DLNR approval.

' Based on a 8% rate of return, the proposed ennual rent of $30,000 per acre
reflects a fee simple value of $375,000 Per acre, or §8.60 per square foot.
¢ The diomass facility originally proposed by 3W and approved by DLNR totaled 10
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in areas cutside of the flight easemont . ¥u Lheimore, iL is
nolL appaient LhaL Lhe disLance fiom Olai SiLreeL, or» Lhe
proximity to the sholeline, prohibiiLs the development of the
pioposed biomass proceseing lacilities aL Lhe original
location previously approved.

As an alternative Lo locaLing Lhe project siLe generally as
orLiginally proposed/approved, Land Divigion would also
congider a location along the eastern cnd ot Olai Street.

The two projecL sites (i.e., Land Divieion's recommended site
ond the allernate gite along Lhe eastein end of Olai Street),
are generally shown on Bxhibit E, attached.

The final location and configuration of the Project site,
including any interior roads, shall be subject to DLNR
approval and legally subdivided by IEP ORP, LLC at IEP ORP,
LIC's expense. Land Division further recommends that IEP-ORP,
LLC be allowed to give up the ramaining 193 acres not included
in the revised project site, allowing DLNR/BLNR to accept
unsolicited or golicited proposals for the remaining lands.

® Bonding of monetary payments. Land Division recommends BLNR
allow IEP-ORP, LIC to cure existing monetary delinguencies ap
proposed and pay future development agreement fees based on
the t15-acre project site as discussed above. However, Land
Division recommends BLNR require IBP-ORP, LLC to provide a

© Monetary deumenfz of sszstlzs.as, paid in four equal
mstallmem:s, within 30 ys of:

ORP, LLC;
2. IBP-ORP, LLC becoming short listed on HECO’s RFP;
3. Signing of Power Purchase Agreement; and
4. Financial close and execution of lease agreement.

© Future develfment femne fees of $53,318 annually,
ace rterly and paid u 3

1. Execution of a PPA with HECO; and
2. Closing of project financing.

Land Division also recommends the following two benchmarks be
established to allow Land Division to monitor progress of the

proposed project;

* 1IBP-ORP, LIC’s preparaticn of a @raft environmental asseasment
("BA®) and publication of the draft BA in the Office of
Envircnment Quality Control‘s Bnvironmental Notice by August

» 2013; and
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IEP ORP, II€ to submiy a subdivision applical fou to the City
and CounLy of lionolulu no Jate; than January 31, 2014.

In liou o assessing monclLasy penalties fon missing any futuie
benchmark decadlines, land Diviasion recommends thal DINR/BLNR be
allowed Ln consider alternative developnen. proposals o1 Lhe land
from oLhry potenLial developers.®

RECOMMENDATION: That the Board reject Lhe lerms of Lhe proposed
Developmenl. Agreement amendments submitted by West Wind Works, LLC, and
InlLeinalional Elect:ric Power, LLC, dated November 8, 2012, which ig
attached am Exhibit D 3, and either:

APPROVED FOR SUBMITTAL:

Terminate the Development Agreement between the State of
Hawaii and West Wind Works, LLC, for the former Ewa Peedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaili, Tax Map Key: (1) 9 1 031:001, under the terms and
conditions recocmmended on May 25, 2012, under agenda item D
16, attached hereto as Exhibit A, which by this reference are
incorporated herein; OR

Approve the modification and assignment of the Development
Agreement under the terms and conditicns cited above, which by
this reference are incorporated herein, and subject to any
other terms or conditions as may be prescribed by the
Chairperson to best serve the interest of the State.

Respectfully Submitted,

< ==

Gavin Chun
Project Development Specialist

Land Board Meeting: January 25,2013
D-13

Deferred for no more than sixty (60)
William 5. a, Jr., Chairperson days. Bee full text of minutes for

discussion.

® sShould IBP-ORP, LLC fail to meet any of the future benchmark deadlines, IRP-
ORP, LIC could continue eseking all necessary approvals at their own risk without
accruing additiomal Development Agreement fees. However, DLNR/BLWR would no
longer be cbligated to issue a leaps to IEP-ORP, LLC as to the current

to reserve 317 acres, even if they satisfied all other terms and conditions get
forth in the modified Development Agreement; and, as proposed for the remaining
£93 acres, DINR/BLNR would also be allowed to accept unsolicited or solicit

t At the end of the day, if IBRP ORP, LLC im successful in

Agreement .
obtaining all of its benchmark deadlines and entitlemsnts, and no other takers
come forward for the 97 acre site or the 113 acre site, then the BLNR may

consider at

that time issuing a lease to IBP ORP, LLC, again.
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DEFERRED

STATE OF HAWAXII
DEPARTHENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

May 25, 2012

Board of Land and Natural Resources
State of Hawaii PSF No. 050D 266
Honolulu, Hawaii Oahy

(2) Termination of the Development Agreement between the
State of Hawaii and West Wind Works, LIC, for the former
Bwa Feedlot sgite at Campbell Industrial Park,
Honoggiuu. Bwa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001

AFPLICANT:
Department of Land and Natural Resources (“DLNR")
SUBJECT PROPERTY :
Approximately 110.106 acres of iuld, Bwa,

t lands at Honoul
Oahu, Hawail, identified by Tax Map Rey: (1) 9-1-31:01, as shown an
the attached tax map labeled Bxhibit X (“Subject Propexty®).

On November 8, 2009, DIMR issued a Request for Qualifications/
Request for Proposals ("RPQ/RFP®) to select a developer for the
Subject Property.’ As a result of the RFQ/RFP process, the State of
Bawaii, by its Chairperson of the Board of fLand and Ratural
Resourxces (* ") entered in to a Development Agreement with
West wind Works, LLC ("3W°), made effective November 24, 2019.° a
copy of the Development Agreement ig attached as mehibie ¥,

3
At its meeting of August 25, 2006, under agenda item D-12, the Board of Land
Mhmmmm:himoznmlmunloc:am
for the Subject Property.

At it meeting of August 14, m.wmu—-s.m.um.
amendod the EFQ/RFP process and :dnthcutyeothmumcu
a developer for the Subject ,upmuehh“ofqmr.
agresmsnt or lease, ndum%dunnu thatn--mer

provisions of Chepter 171, HRS and t of the Ar 8 appzoval.
LAND AND NATURAL REEOUL s
ATITS MEETING HED ON - O D-16
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SubjecL ProperLy as proposad by 3W. The Development Agreement also
sels forth terms and condiLionsg that W must satisfy in order for §L
to be issued a ground leasa for the Subject Property.

ln parl the Development Agreomont requiros 3IW to pay DLNR a
Developmant Agreement Fee of $345,000 per year, Payable in quartesly
installments, and Lo:

1. Prepare a drall environmental assessment ("REA") for Jw's
proposed renewable encigy park, and have the praflL EA
published in Lhe SLate of Hawail Office of Environmental
Quality Control‘s {®ORQC") ‘Yhe Environmental Rotice by October
31, 2011. Therocafter, follow the EA process, prepare a final
EA, ;axfzobtain a Finding of No Significant Impact by August
31, H

2. Obtain a non-utiliLy generator determination or approval lrom
Hawaii Electric Company by June 30, 2011;

3. Have an application for a Special Management Area Parmit
("EMP*) accepted by tho City and County of Honolulu (*City*)
by December 31, 2011, and obtain City Council approval of the
SHP by December 31, 2012;

4. Obtain approval from Lhe United States of America and the
State Department of Trangportation {if applicable) that allows
W to develop and operate its' proposed renewable energy park;

5. Have an application for a Conditional Use Permit (°cupr)
accepted by the City by January S, 2012;

6. Obtain fully executed Power Purchase Agreements (“PPA") f[or a
5MW of wind-to-hydrogen component, a SNW biomass-to
conponent, a S5MW tracking solar farm component, and a +5MW
expansion solar farmis); and

7. By January 31, 2013, obtaln State of Hawaii Public ULilities
Commission approval of all PPAs cited above.

The Davelopment Agreesment also describes the terms and condicions
for any deadline extension, Development Agreement modifications, and
both party’'s rights to terminate the Development Agreement. The
State's right to terminate includes, but is not limited to the w's
failure to obtain permits, approvals and PPAs by the specified
deadlines, and 3W's failure to make full payments of any
installment.

SSUED:

DLNR has issued three NOD's to 3w for monetary and non-monetary
defaults under the Development Agreement. The three MOD's along
with 3W‘'s responses are briefly summarized below.

1. On_ March 2, 2011, 3W was issuved an NOD for an outstanding
balance due of §142,500.00, which was due on February 24,
2011. The amount dne represented the second Quarterly
installment of Development Agreement Pees.
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In response, W submilted the $142,500.00 payment on March 28,
2011,

2. On October 13, 2011, 3W was issued an NOD for fajlure to kegp
Devalopment Agroomont fee paymeniLs current and fallure to
comply with Section 9.b.1) of Lhe Development Agrcement.’ Thg
emoun.L owed by 3W was $96,300.35, being attribuled to the
fourth quarterly installment of Davelopment Agreement Fees and
oLher accrued [ees and asgegsments, including a bank assasged
service charge for a returned check.

Although IW failed Lo cure the ciLed defaulls, 3w submitted a
letter to Land Division dated November 30, 2011 (mwhibit
IIX.8). requesting a meeting to discuss “adequate remedies®.*

3. On March 2, 2012, DLNR issued 3W an NOD for failure to keep
Davelopment Agreemenl. fea payments current. and fajilure Lo
comply with Section 9.b.1), 2) and 3) of the Davelopment
Agreement. The amount owed by 3W at the time was $268,975.3s,
resulting from fallure to make fourtb, fifth and sixth
quarterly installments of the Development Agreement Fese and
other accrued fees and aggessments, but not including a $2s5
ssrvice charge resulting for a returned check.

Pursuant to the NOD and consistent wilh the terms of the
Development Agreement, 3w was given until April 9, 2012 to
cure all monetary defaults and until May B, 2012 to cure all
non-monatary defaults.

in lieu of curing the cited defaults, 3W submitted a letter to
DLNR dated April 8, 2012, requesting additional time to cure
all monetary defaults. A copy of IW's letter dated April 8,
2012 is attached as Exbibit V.

Despite the 1ssganca lif NODs cited above, 3w n:;imt?lfiyn&umt in
its te of Development Agreemsnt Fees a satis g non-
mt';wmk deadlines. The curremt statuses of 3wW's monetary
and non-monetary obhligatioms are sumnarized below.

Davelopment Agresmsmt Fesn (onotaxy). 3W has paid DINR
$260,360.25 in Development Agreement Fees, accrued late fees,
and interest penalties. 4he last Davel t Agreement Fee
installment 3N paid was credited to t third quarterly

' 3w previously submitted a written remuast to extend the dendline for obtaining
a NUG determination to October 31, 2011 and to amend the Davelopmant .
3% also submitted a check to DIMR (daced September 19, 2011) in ths amount of
plodk g umed Bue 'to iiactt cient funds. Consequentl mm. zou'xu':'antv'v'
14 to an . [+ B

tod axt abayance and tn NOD dated Octobar

' In response DLMR submitted a letter to 3w dated December 21, 2011, in which

marndtomt:w ided 3¥ first submit writtem axplanations of its

inability to vldtg the h:-uog' mmainnt Mmt, sed

rumedies . evidence ‘s o past BmouUnts

future M-n“lmt E-"h A copy of DINR°s letter dnurnaed.r 2%, 2011, ia
=z



Wast Wind Works, LLC fage 4 PSF 050D 266
THMK (1) 9 1 031:001 I8wa Peedlot) May 25, 2012
Tarminate Developmeni Agreement

installment due May 24, 2011. ag of the May 25. 2012, the date
of this Land Board meeting, 3w is $374,315.35 in arrears.®

2. Land Use Entitlements, Regulatory/Utilities Approvels, and
Powexr Purchase Agresmsnts (Son-Monetary). Thus far, 3w has
falled to mool Lhe following non-monetary benchmark deadllines
sel forth in Lhe Development Agreement :

A. Prepare & drafL EA for 3W's proposed renewable enarcgy
park and have Lhe Draflt EA publigshed in 0BQC's The
Bnvironmental Notice by October 31, 20131;

B. Obtain a NUG determination or approval from Hawai]
Electric Company by June 30, 2011;

C. Have a SMP application accapted by the City by December
31, 2011; and

D. Have a CUP application accepted by the City by January
5, 2012.

HEMARKS -
In a lelier dated vanuary 4, 2012, attached as Exhibit v.a, 3w
proposed to pay on or before March 9, 2012, all past due payments
and all remaining paymenis to DLNR expected through November 23,
2013, and regquested converting the Development Agreement into a
“Conditional Lease*. In response, DLRR requested 3W to provide
specific information necessary for DLNR to properly evaluate 3W's
alternate proposal.’ as indicated in DLNR'g letter to 3W dated
March 2, 2012, attached as Exhibit V.e¢, DLNR reminded 3w that "{a]s
previcusly explained to you in our meeting and then again in

3 4
the most the Land Board can legally approve at this point,
especially because the Chapter 343 requirements have not yet been

Although as of yet no written response From 3w has been received by
DINR, DINR has receivad a letter from International Electric Power
(“IEP") dated April 23, 2012.°" fTherein, I1EP ensuras 3IW will cure
all monetary defaults, proposing two installments totaling
$360,287.85 be mafde to DINR on Moy 2, 2012 and May 30, 2012,
Thereafter, 1EP lnquul:ed to j-nt u\;ic':.h DLNR :o d:.::uss how 3!!':
osed renewable energy project might move oxward. A copy o
gg:?s April 23, 2012 letter to DLNR is attached as Rohibit vz,

2

The amount owed as of May 25, 2012 is applicsble through May 31, 2012, after
vhich, pursuant to the Davelopment Agresment, additional late fees and/or
interest will be applied. The amount cwed ig allocated as follows: $345,0258.38
in Development Peas; $18,975.00 in interest; $10,000 in Extension Fess; $350.00
in Montbly lLate Feas; and $35.00 service charge for a returned check due to

insufficient funds.

[}

{< mmu:w(ammms 2012 and March 2 2012) both
tml:ttl.:; informmtion from 3W are ltudb‘d as Rebhibite I’.'b ad V.o,
respectively.

’ 3w previously identified IEP as a fimancial partner and mejority sharcholder
in an entity being formed to omm the renssable emargy project proposed by IW.
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Notwithatanding Lhe above requests, as of the date of Lhis Land
Board meeting, May 25, 2012, 3w has not provided the informaLion
requesled by DLNR thal g necessary to allow a pProper evaluation of
any alternative rescluLion 3w has, or intends to Propose. Moreover,
88 DLNR has previously notified W, the Davelopment Agreement ig
probably the most the Lang Board can legally approve considering
Chapter 343 requirements have noL been satisfied.

Based on the foregoing, and considering w's continuing inabiiiLy to
satis{y both monetary and non monetary requirements set forth in the
Davelopment Agreement; or cure boLh monetary and non-monetary
defaults pursuant to the Development Agreement, Staff recommends
BLNR terminate the pevelopment Agreement, effective as of May 25,
2012, the date of this meeting.®

Subject to BLNR's approval to Lerminate the Development Agreement,
pursuant to Section 171-13, Hawaii Revised Statutes, 3w, including
3w principles and/or partners. may not be eligible to purchase or
lease public lands, or be granted a license, permit, or easemenl
covering public lands for a period of five years from the date of
termination.®

BECOMMENDATION: That the Board temminate the Development Agreement
effective as of May 25, 2012, pursuant to Paragraph 13 of the Development
Agrecmznc. and without waiving any other remedies to which the State may
be entitled:

1. Authorize retention of any advance payment of Development
Agreement Fees or other payments or chargaes made by 3w;

2. Auth:r:l:e tha prosecu;tlon of hm el.d.mt am:;t 3w us::
Developaent Agreament Ses or other payments or charges t
accrued prior to the effective date of tezmination, including

3. Authorize the assertion of any claim that the State may have
against the 3w for any damages, costs, or expenses, suffered
or incurred by Lhe State; and

4. Require 3IW to remove, at 3w's sole cost and expense,
immediately and with due diligence, any improvemsnts made on
or to the Subject Propexty by 3w and return the partions of

g
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At its meeting on August 8, 2008, under Agenda Item D-10, the Land Board, in
. mmmotmumozaumzmeoum
ku-Malsekahana, Toolaulos, Oahu, Tax Kay (1) 5-6-08:06,
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APPROVED POR SUBMITTAL:

the Subject Property under such 3W-made improvements to a good
and even grade; and

Provided that the termination of the Development Agreement
shall not revcke the Board's prior approvals of August 2§,
2006, under Agenda Item D-12, and Aygust 14, 2009, under

Agenda Item H-S5.

Respectfully Submitged,

Gavin Chun
W&oject Development Specialist

e )

William J.

Jr., Chairparson

/@ Land Board Meeting: May 25, 2012; D-16; Deferred:
Deferrsd for sixty (60) dlya.’
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