STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

October 24, 2014

Board of Land and Natural Resources PSF: 13KD-190
State of Hawaii
Honolulu, Hawaii Kauai

Amend Prior Board Action of May 9, 2014, Item D-1 by Request for Right-of-Entry
Permit and Grant of Term, Non-Exclusive Easement to Stephanie L. Skow, Katherine
L. Skow, and Matthew O. Nelson for Seawall Repair Purposes, Waipouli, Kawaihau,
Kauai, Tax Map Key: (4) 4-3-009:seaward of 001.

BACKGROUND:

On May 9, 2014, under agenda item D-1, the Board authorized a request for Right-of-Entry Permit
and a Grant of Term, Non-Exclusive Easement for seawall repair purposes. A copy of the approved
submittal is attached as Exhibit A.

REMARKS:

After preparing the right-of-entry permit, staff noticed that on the recommendation section of board
submittal, no recommendation was done for the right-of-entry permit.

RECOMMENDATION: That the Board:

l. Amend its prior Board action of May 9, 2014, under agenda item D-1 by authorizing
the issuance of an immediate right-of-entry permit to Stephanie L. Skow, Katherine
L. Skow, and Matthew O. Nelson for Seawall Repair Purposes, covering the subject
area under the terms and conditions cited above, which are by this reference
incorporated herein and further subject to the following:

A. The standard terms and conditions of the most current right-of-entry
permit form, as may be amended from time to time;

B. The rnight-of-entry shall expire upon the issuance of the easement; and

C. Such other terms and conditions as may be prescribed by the Chairperson
to best serve the interests of the State.
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2. All terms and conditions listed in its May 9, 2014 approval to remain the same.
Respectfully Submitted,
Marvin Mikasa
Acting District Land Agent

APPROVED FOR SUBMITTAL.:

W ey o/ 4

W{lliam 1. Ai'la, Jl{ Chairperson

o
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STATE OF HAWAI
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

May 9, 2014
Board of Land and Natural Resources PSF No.:13KD-190
State of Hawaii
Honolulu, Hawaii Kauai

Request for Right-of-Entry Permit and Grant of Term, Non-Exclusive Easement to Stephanie
L. Skow, Katherine L. Skow, and Matthew O. Neclson for Seawall Repair Purposcs,
Waipouli, Kawaihau, Kauai, Tax Map Key: (4) 4-3-009:seaward of 001.

APPLICANT:
Stephanie L. Skow, Katherine L. Skow, and Matthew O. Nelson, Joint Tenants

LEGAL REFERENCE:
Section 171-6, 13, and 53(c), Hawaii Revised Statutes, as amended.

LOCATION:

Portion of Government land located in Waipouli, Kawaihau, Kauai, identified by Tax Map
Key: (4) 4-3-009:seaward of 001, as shown on the attached map labeled Exhibit A.

AREA:
852 square feet, more or less.
ZONING:

State Land Use District: Urban
County of Kauai CZO: Residential

TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act
DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: NO

CURRENT USE STATUS:
APPROVED BY THE BOARD OF
Unencumbered with encroachments. LAND AND NATURAL RESOURCES
AT ITS MEETING HELD ON
May 9. 2014 U D-1
ay 9,

EXHIBIT A ™
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CHARACTER OF USE:

Right, privilege and authority (o use, maintain, repair, replace and remove existing seawall
over, under and across State-owned land.

COMMENCEMENT DATE:
To be determined by the Chairperson.
CONSIDERATION:

One-time payment to be determined by independent or staff appraisal establishing fair market
rent, subject (o review and approval by the Chairperson.

EASEMENT TERM:
Fifty-five (55) years

CHAPTER 343 - ENVIRONMENTAL ASSESSMENT:

In accordance with Hawaii Administrative Rule Sections 11-200-8(a)(1) & (4) and the
Exemption List for the Department of Land and Natural Resources approved by the
Environmental Council and dated December 4, 1991, the subject request is exempt from the
preparation of an environmental assessment pursuant to Exemption Class No. 1, that states
"Operations, repairs or maintenance of existing structures, facilities, equipment, or
topographical features, involving negligible or no expansion or change of use beyond that
previously existing" and Class No. 4, that states "Minor alteration in the conditions of land,
walter, or vegetation." See Exempt Notification at Exhibit B.

DCCA VERIFICATION:

Not applicable. The Applicant as a landowner is not required to register with DCCA.

APPLICANT REQUIREMENTS:

Applicant shall be required to:

1) Pay for an appraisal to determine the one-time payment of consideration;

2) Provide survey maps and descriptions according to State DAGS standards and at
Applicant's own cost;

3 Obtain concurrent resolution from the Legislature pursuant to 171-53(c), HRS.

REMARKS:
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Applicants are the owners of property identified as Tax Map Key: (4) 4-3-009:001. They
plan to repair the existing seawall which triggers the shoreline certification process. A
copy of the survey map is attached as Exhibit C. A site inspection was conducted
pursuant to the shoreline certification application on July 8, 2013 by the State Surveyor
and Department personnel. During the site inspection, a portion of the seawall was found
to be makai of the shorcline, but located within the record boundary of the property.

Applicants  previously repaired the seawall after Hurricane Iniki under Federal
Emergency Management Agency’s Office of Emergency Permitting thru the County of
Kauai in 1993 (see Exhibit D). A previous shoreline certification done in May 1993
showed the scawall within the shoreline setback. In a letter dated April 4, 2014, attached
as Exhibit E, the Office of Conservation and Coastal Lands expressed no objections to
the proposed repairs of the non-conforming seawall.

Portions of scawall makai of the proposed shoreline are located on submerged land,
owned by the State, notwithstanding that the subject structure once was within the
recorded boundary of the parcel on private land, and are now encroachments. The
applicants want 1o resolve the encroachment and request the Board authorize the issuance
of a term, non-cxclusive easement. A disposition is required to resolve the encroachment
on State land.

Comments were solicited from the agencies identified below with the results indicated.

State Agencies:

DOH No environmental health concerns
DLNR - Aquatic Resources | No response by suspense date
DLNR - Historic Preserv. No historic properties identified

DLNR - OCCL No objections, work with County of Kauai to secure
approval for repair work. See Exhibit E
OHA No response by suspense date

County Agencies:
County Planning No response by suspense date
Public Works No response by suspense date

Pursuant to the Board’s action of June 28, 2002, under agenda item D-17, which
established criteria for imposing fines for encroachments, a fine of $500 is to be imposed
if the encroachment is over 100 square feet. Nevertheless, staff does not recommend any
fines for the subject encroachment based on the fact that it was once within the recorded
boundary of the private property. However, staff recommends the Board assess the
administrative cost of $500 for staff time incurred in resolving this matter, under Section
171-6, HRS.

Governor’s approval pursuant to Section 171-53 (c), HRS will be pursued by staff upon
approval of today’s request.
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Applicant has not had a lease, permit, easement or other disposition of State lands terminated
within the last five (5) years due to non-compliance with such terms and conditions.

RECOMMENDATION: That the Board:

I~

Declare that, after considering the potential effects of the proposed disposition as
provided by Chapter 343, HRS, and Chapter 11-200, HAR, this project will probably
have minimal or no significant effect on the environment and is therefore exempt
from the preparation of an environmental assessment.

Access administrative cost of $500, under Section 171-6, HRS.

Authorize the subject request to be applicable in thc event of a change in the
ownership of the abutting parcel described as Tax Map Key: (4) 4-3-009:001,
provided the succeeding owner has not had a lease, permit, easement or other
disposition of State lands terminated within the last five (5) years due to non-
compliance with such terms and conditions.

Subject to the Applicant fulfilling all of the Applicant requirements listed above,
authorize the issuance of a term, non-exclusive easement to Stephanie L. Skow,
Katherine 1. Skow and Matthew O. Nelson covering the subject area for seawall
repair purposes under the terms and conditions cited above, which are by this
reference incorporated herein and further subject to the following:

A. The standard terms and conditions of the most current term shoreline
encroachment easement document form, as may be amended from time to
time;

B. The easement shall run with the land and shall inure to the benefit of the real

property described as Tax Map Key: (4) 4-3-009:001, provided however: (1)
it is specifically understood and agreed that the easement shall immediately
cease to run with the land upon the expiration or other termination or
abandonment of the easement; and (2) if and when the easement is sold,
assigned, conveyed, or otherwise transferred, the Grantee shall notify the
Grantor of such transaction in writing, and shall notify Grantee's successors
or assigns of the insurance requirement in writing, separate and apart from the
easement document;

C. Approval by the Governor and concurrence from the Legislature pursuant to
171-53 (c), HRS;

D. Review and approval by the Department of the Attorney General; and

E. Such other terms and conditions as may be prescribed by the Chairperson to



BLNR - ROE & Issuance of Easement Page 5 Muay 9, 2014
to Skow

best serve the interests of the State.

E Any shoreline hardening policy that may be adopted by the Board prior (o
execution of the grant of easement

Respectfully Submitted,
Wﬁ
Marvin Mikasa

Acting District Land Agent

APPROVED FOR SUBMITTAL.:

e ial

L =4
&Villiam J. Aila, Jr., Chairperson
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HONOLULU, HAWAII 96819

EXEMPTION NOTIFICATION
regarding the preparation of an environmental assessment pursuant to Chapter 343, HRS and
Chapter 11-200, HAR

Project Title. Request for Right-of-Entry Permit and Grant of Term, Non-Exclusive
Easement to Stephanie L. Skow, Katherine L. Skow, and Matthew O,
Nelson for Scawall Repair Purposes

Project / Reference No PSF 13KD-190

Project Location: Waipouli, Kawaihau, Kauai, Tax Map Key. (4) 43.009.seaward of
001.

Project Description: Seawall Repair Purposes

Chap. 343 Trigger(s): Use of State Land

Exemption Class No.: In accordance with Hawaii Administrative Rule Sections 11-200

8(a)(1) & (4) and the Exemption List for the Department of Land and
Naturai Resources approved by the Environmental Council and dated
December 4, 1991, the subject request is exempt from the preparation
of an environmental assessment pursuant to Exemption Class No. I,
that states "Operations, repairs or maintenance of existing structures,
facilities, equipment, or topographical features, involving negligible
or no expansion or change of use beyond that previously existing” and
Class No. 4, that states "Minor alteration in the conditions of land,
water, or vegetation.”

Office of Conservation and Coastal Lands are reviewing the CDUA
application for repair of the existing seawall. The applicant is not
planning to enlarge the existing seawall. As such, staff believes that
the request would involve negligible or no expansion or change in the
use of the subject area beyond the previous existing

Consuited Parties Office of Conservation and Coastal Lands

EXHIBIT B
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Recommendation: That the Board and Chaiperson find this project will probably have
minimal or no significant effect on the environment and is presumed
to be exempt from the preparation of an environmental assessment.

j Z e V;_:{"/
william J. Aila. Ir., Chaftperson

Horlty

Date
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Brian Hennessy

Honua Engineering APR - ¢ 2014
PO Box 851

Hanalei, H1 96714
Dear Mr. Hennessy,

SUBJECT: SEAWALL REPAIR
Kapa'a, Kawaihau, Kaua'j
TMK (4) 4-3-009:001

The Office of Conservation and Coastal Lands (OCCL) has reviewed the information you provided
regarding proposed repairs to an existing, non-conforming seawall that has become undermined. The
seawall was approved by the County in 1993,

The wall is agproximately 75 fect long. 1t has been undermined between one and two feet along most of
its length. Based upon the information Yyou provided, the repair work will involve plecing 50 to 75 cubic
yards of cemented rubble at the base of the wall

The work will not increase the dimensions or the footprint of the wall.

OCCL has no objections to the work, and recommends that you work with the County to secure approval
for the repair work under their administrative process.

If you have any additional questions, please fee) free to contact Michael Cain

c. Kaua'i Planning

EXHIBIT® £ °



