STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
OFFICE OF CONSERVATION AND COASTAL LANDS
Honolulu, Hawaii

April 24, 2015
Board of Land and
Natural Resources
State of Hawaii
Honolulu, Hawaii

REGARDING: Conservation District Enforcement OA 15-28 Alleged Unauthorized Land
Uses Located in the Conservation District

LANDOWNER: Frank Z. Fistes

LOCATION/ 4730 Haleho‘ola Place, Palolo Hill Tract
Tax Map Key: (1) 3-3-029:038

Area: 13.64-acres

SUBZONE: General

DESCRIPTION OF AREA:

The subject parcel is located on the east hillside of Palolo Valley on the island of O‘ahu within
the Conservation District, General subzone, and within the Urban State land use district. The
Urban portion of the property is approximately 3,096-ft> and is basically a driveway. The
Conservation District makes up the majority of the lot and is approximately 13.566-acres and can
be described as a steep hillside. [Exhibits A, B, C, & D]

Maunalani Nursing and Rehabilitation Center is located adjacent and mauka of the lot.
Residential land uses are located adjacent to and directly below the lot. There are 25 residential
lots below the lot.

ALLEGED UNAUTHORIZED LAND USES
The following chronology discusses the alleged unauthorized land uses:

March 11, 2015 The Department is in receipt of a e-mail from the Star Advertiser’s Kokua
Line in regards to a concern of huge amounts of dirt being thrown over a
ledge on Maunalani Heights. [Exhibit E]

March 12,2015 A site inspection is conducted by the Office of Conservation and Coastal
Lands (OCCL) staff to the site on 4730 Haleho‘ola Place. The site
inspection revealed disturbed vegetation, exposed soil and no best
management practices in place on the hillside within the Conservation
District. Landowner, Frank Fistes is told he has no authorization to work
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March 16, 2015

April 2, 2015

April 8, 2015

April 9, 2015

April 10, 2015

April 13,2015

Enforcement OA 15-28

within the Conservation District and staff suggests that he stop working.
[Exhibit F]

Notice of Alleged Violation and Order is issued to the landowner. [Exhibit
G]

The March 16, 2015 Notice of Alleged Violation and Order is returned to
the OCCL unclaimed. OCCL Staff contact Mr. Fistes via phone and relays
to him that the Notice of Alleged Violation and Order was returned to the
OCCL. OCCL Staff reminds Mr. Fistes that no work should be occurring
at the subject location. Mr. Fistes states no work is occurring as he is on
the mainland.

A site inspection to the subject location reveals Mr. Fistes is on site and
working within the Conservation District. The Notice of Alleged Violation
and Order is handed to Mr. Fistes and OCCL Staff reads a portion of the
Notice aloud to Mr. Fistes. OCCL staff clarifies that no work is allowed in
the Conservation District without authorization. [Exhibit H]

Mr. Fistes visits the Department and speaks with OCCL Administrator Sam
Lemmo. Mr. Lemmo makes an appointment with Mr. Fistes to visit the
site the next day.

A site inspection of the subject property takes place. Mr. Fistes is again
verbally asked not to do any work within the Conservation District.
[Exhibit I]

Correspondence delivered to the site reminding Mr. Fistes of the Notice of
Alleged Violation and Order and informing him that the matter will be
going before the Board [Exhibit JJ.

RESOLUTION OF UNAUTHORIZED LAND USES:

Conservation District

The Hawai‘i Revised Statutes (HRS), Chapter 183C, and the Hawai‘i Administrative Rules
(HAR), Chapter 13-5, regulate land uses in the Conservation District by identifying land uses
that may be allowed by Conservation District Use Permit (CDUP). §13-5-2, HAR defines “land

use” as:

(1)  The placement or erection of any solid material on land if that material remains on the
land more than thirty days, or which causes a permanent change in the land area on
which it occurs;

(2)  The grading, removing, harvesting, dredging, mining, or extraction of any material or
natural resource on land;

(3)  The subdivision of land; or
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@) The construction, reconstruction, demolition, or alteration of any structure, building, or
facility on land.

Photographic evidence clearly illustrates the steep h111s1de has been severely disturbed and that a
land use has occurred.

HAR §13-5-25 regulates uses within the General subzone of the Conservation District. All land
uses included in the Protective, Limited and Resource subzones are allowed within the General
subzone. Within the Limited subzone, landscaping (including clearing, grubbing, grading, and
tree removal), including chemical and mechanical control methods, in accordance with state and
federal laws and regulations, in an area of more than 10,000 square feet, is allowed with a permit
issued by the Board of Land and Natural Resources pursuant to HAR §13-5-23.

HRS, §183C-7 Penalty for violation notes (a) The department shall prescribe administrative
procedures as it deems necessary for the enforcement of this chapter and (b) Any person
violating this chapter or any rule adopted in accordance with this chapter shall be fined not more
than $15,000 per violation in addition to administrative costs, costs associated with land or
habitat restoration, and damages to public land or natural resources, or any combination thereof.
After written or verbal notification from the department, willful violation of this chapter or any
rule adopted in accordance with this chapter may incur and additional fine of up to $15,000 per
day per violation for each day in which the violation persists.

Based on the Conservation District Violation Penalties Schedule Guidelines and Assessment
of Damages to Public Land or Natural Resources the unauthorized land use is considered a
“Major” unauthorized land use since the area of disturbed land appears to be more than 10,000-
ft2. This violation follows a penalty range of $10,000 to $15,000.[Exhibit K]

The unauthorized land use occurred in the Conservation District without approval and therefore
allegedly violated the above referenced chapters and rules.

DISCUSSION

Staff notes a 2011 rockfall event occurred at 2091A 10™ Avenue that is directly below this
property.  Staff believes the unauthorized work may contribute to creating a potentially
hazardous rockfall event or hill slump situation and would like the Board to order the landowner,
Mr. Frank Z. Fistes to stop working within the Conservation District; and direct the landowner,
Mr. Frank Z. Fistes to hire an Geotechnical Engineer to evaluate the hillside and remediate or
mitigate any potential hazards the unauthorized work may have caused.

FINDINGS

1. That the landowner did in fact, authorize, cause or allow:
e A portion of the steep hillside of more than 10,000-ft? to be disturbed;
e Dirt to be pushed over a ledge onto the hillside; and
e Cause a permanent change in the land.



Board of Land and Enforcement OA 15-28
Natural Resources

2. That the landowner continued to work after a verbal request was given to stop work; and

3.

That the unauthorized land uses occurred within the State Land Use Conservation
District, General Subzone.

AS SUCH, STAFF RECOMMENDS AS FOLLOWS:

That, pursuant to HRS, §183C-7, the Board finds the landowner in violation of HAR, §13-5-25,
and is subject to the following:

1.

The landowner is fined $15,000 for violating the provisions of HAR, §13-5-25, for the
clearing of vegetation within an area of more than 10,000-ft2, pushing dirt over the ledge
onto the hillside and causing a permanent change to the land within the Conservation
District, General subzone prior to obtaining the appropriate approvals within the
Conservation District;

The landowner is fined an additional $500.00 for administrative costs associated with the
subject violations;

The landowner shall pay all designated fines and administrative costs that totals $15,500
within 90 days of the date of the Board’s action;

The landowner shall retain an P.E. sealed' Geotechnical Engineer to assess the hillside
and determine what measures need to be taken to remediate the hillside and to reduce
slope destabilization or the potential for rockfall within 2 weeks of this Board action;

The landowner shall remediate the hillside based upon the Geotechnical Engineer’s
evaluation and recommendation immediately and shall complete remediation within 30-
days of this Board action;

The landowner shall provide the department with a post-remediation report describing the
work that was conducted within 30 days of completion;

The landowner shall comply with all applicable statutes, ordinances, rules, and
regulations of the Federal, State and County governments;

That in the event of failure of the landowner to comply with any order herein, the
landowner shall be fined an additional $15,000 per day beginning 61-days of this Board
action until the order is complied with;

That in the event of failure of the landowner to comply with any order herein, this matter
shall be turned over to the Attorney General for disposition, including all administrative
costs; and

! The seal of a Professional Engineer (PE) with experience in the area of geotechnical engineering shall be included
with all remediation plans.

4
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10. The above noted conditions of Enforcement file OA 15-28 shall be recorded with the
deed instrument pursuant to HAR, §13-5-6(¢).

Respectfully submitted,

K. Tiger Mills, Staff Planner
Office of Conservation and Coastal Lands
Approved for submittal:

é/%h

Carty S Chan erim Chairperson
of Lan d Natural Resources
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FROM: Palolo Valley City & County Park-Corner of Palolo Ave & Kawila St.

EXHIBIT O




NEIL ABERCROMBIE LR
Governor T 1VORLANDO “DAN” DAVIDSON

3 5ERVARyggytive Officer
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MATCRAL RESOURSE S
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Department of Business, Economic Development & Tourism
State of Hawai’i

February 11, 2011

Mr. Wayne M. Teruya, LPLS
ParEn, Inc. dba Park Engineering
Pacific Park Plaza, Suite 1500
711 Kapiolani Boulevard
Honolulu, Hawaii 96824

Dear Mr. Teruya:

Subject: BOUNDARY INTERPRETATION No. 10-11
Tax Map Key: 3-3-037: 001 & 3-3-029: 004
Maunalani, Honolulu, Oahu, Hawaii

We are in receipt of your letter dated July 23, 2010, requesting a boundary interpretation for the subject parcels.
Please except our apologies for the lateness of our response.

Based on review of the Commission’s official maps, records on file at our office and the materials you submitted, we
have determined the approximate State Land Use (SLU) Urban/Conservation District boundary follows the property
lines as they existed as of August 23, 1964. It is our understanding that Lot A contains approximately 13.566 acres
within the Conservation and 3,096 square feet within the Urban District. Also, Lot B contains approximately 148,191
square feet or 3.402 acres within the Urban District.

We specifically examined your survey and find it to be consistent with the official SLU District Boundaries Map O-13,
Honolulu Quadrangle dated December 20, 1974, which is in accordance to Hawaii Administrative Rules §15-15-111.

Attached is your suvey entitled, “Composite Map Showing Consolidation of Lot 1 Being Portion of Apana 1 of R.P.
5667, to lona Pehu for Keekapu on L.C. Aw. 5931, Part 1 to Pehu and Lot 38 as Shown on Land Court Application
859 Map 19 and Resubdivision of Said Consolidation into Lots A and B.” Should you require clarification or further
assistance, please feel free to call Fred Talon of my staff at 587-3822.

Sincerely,

O

ORLANDO DAVIDSON

Executive Officer EXH i B‘T D

Enclosure

c % Samuel J. Lemmo, Administrator, Office of Conservation and Coastal Lands, Department of Land and
Natural Resources (w/enclosure)
David Tanoue, Director, Department of Planning and Permitting, C& C of Honolulu, (w/enclosure)
Jason Flores, Tax Maps and Records Supervisor, City and County of Honolulu (w/enclosure)
Ken Schmidt, GIS Administrator, Honolulu Land Information System, Department of Planning and Permitting,
City and County of Honolulu (w/enclosure)

235 SOUTH BERETANIA STREET @ SUITE406 @ HONOLULU, HAWAI'T 96813 ® TEL (808) 587-3822 # Fax (808) 587-3827@ EMAL: luc@dbedt hawaii.gov
Mailing Address: P.O. Box 2359, Honolulu, Hawaii 96804
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June Watanabe <JWatanabe@staradvertiser.com>

From:

To: "deborah.l.ward@hawaii.gov" <deborah.l.ward@hawaii.gov>,
Date: 03/11/2015 11:07 AM

Subject: Maunalani Heights excavating

Hi, Deborah:

I received this concern: A friend who lives in Palolo Valley has noticed huge
amounts of dirt being thrown over a ledge on Maunalani Heights beginning last
month. This seems to be in the area between a private home and Maunalani Care

Home. He tried to call the DLNR but they were more interested in getting his
information instead of addressing the issue. Can you please find out what is
going on? This seems illegal and dangerous considering there have been rock
slides before. There is currently large equipment, including an excavator,
there now.

See photo attached, which shows a large brown area where the work is taking
place.

Would this fall under DLNR's jurisdiction? If so, has DLNR given approval or
investigated the situation (based on the Palolo resident’'s call)?

Thanks for your help.
June

June Watanabe

Kokua Line columnist

Honolulu Star-Advertiser

500 Ala Moana, Suite 7-210

Honolulu, HI 96813

PHONE: 808-529-4345

FAX: 808-529-4750

jwatanabe@staradvertiser.com

[attachment "20150308 161512 resized.jpg" deleted by Deborah L
Ward/DLNR/StateHiUS]

EXHIBIT E



Facing North

Photos Taken March 12, 2015

From Palolo Valley

Facing West

Facing East

EXHIBIT F



CARTY S. CHANG
CHAIRPERS

INTERM ON
BOARD OF LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE MANAGEMENT

DANIEL S. QUINN

INTERIM FIRST DEPUTY
Postage | § W. ROY HARDY
ACTING DEFUTY DIRECTOR - WATER
Certlfied Fee AQUATIC RESOURCES
Retum Receipt Fee P Postmark 2 mmmm(r}.\% cowgm oN
(Endorsement Requlred) Here C:ﬁgﬁﬁmwf
i ‘ e e
e R = < - 'TATE OF HAWAII e R
M AR 1 % mm )JF LAND AND NATURAL RESOURCES sooon ISTONC RESERVATION
Total Postage & Fees | $ " POST OFFICE BOX 621 STATE PARKS
ONOLULU, HAWAII 96809
"Steet Aot No;  P.O. Box 2757 ENF: OA 15-28

SentTo Mr. Frank Z. Fistes I

e Kailua-Kona, HI. 96745-2757

LEGED VIOLATION AND ORDER . WAR 1 6 2015

PS Form 3800}/AUgust 2006 |  SeelReverse forInstructions!
CERTIF IED MAIL RETURN RECEIPT
7013 0600 0001 9170 2179
Frank Z. Fistes »
PO Box 2757
Kailua-Kona, HI 96745-2757

SUBJECT: Alleged Unauthorized Land Use Within the Conservation District Located at 4730
Haleho*ola Place, Palolo Hill Tract, O‘ahu, TMK: (1) 3-3-029:038

NOTICE IS HEREBY GIVEN you may be in violation of Hawaii Administrative Rules (HAR)
Title 13, Chapter 5, entitled Conservation District providing for land use within the Conservation
District, enacted pursuant to the Hawaii Revised Statutes (HRS), Chapter 183C.

The Department of Land and Natural Resources (DLNR) has determined that:

™~

1. The location of the alleged unauthorized land use is loc;ated in the Conservation District,
General Subzone;

2. A site inspection conducted on March 12, 2015, revealed disturbed vegetation, exposed soil
and no best management practices in place on the hillside of your property; [EXHIBITS 1-
6]

3. Pursuant to §13-5-2, HAR, "Land use" means:
(1) The placement or erection of any solid material on land if that material remains on
the land more than thirty days, or which causes a permanent change in the land area

on which it occurs;
2 The grading, removing, harvesting, dredging, mining, or extraction of any material
or natural resource on land; and

4. This land use was not authorized by the Department of Land and Natural Resources under
Chapter 13-5, HAR.

YOU ARE HEREBY ORDERED TO CEASE any further activities within the Conservation

District immediately. Pursuant to 183C-7, HRS, the Board of Land and Natural Resources may
subject you to fines of up to $15,000.00 per violation in addition to administrative costs. Should you

EXHIBIT G



Frank Z. Fistes ENF: OA 15-28

fail to immediately cease such activity after written or verbal notification from the department,
willful violation may incur an additional fine of up to $15,000.00 per day per violation for each day
in which the violation persists.

We recommend that you retain a geotechnical expert to assess if the situation you have created has
resulted in any slope destabilization or rock fall hazard, and what if any measures need to be taken
immediately to reduce such hazards that could have resulted from the unauthorized work.

Please respond to this Notice within 15-days. Please note any information provided may be used in
civil proceedings. Should you have any questions, contact Tiger Mills of the Office of
Conservation and Coastal Lands at (808) 587-0382.

Sincerely,
w , In Chairperson
atural Resources

C: ODLO/DOCARE-O‘ahu
CCH- DPP
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Photos Taken April 10, 2015

Facing West

Facing East EXH!BIT ‘



CARTY S. CHANG
INTERIM CHAIRPERSON
OF LAND AND NATURAL RESOURCES

DAVID Y. IGE BOARD
GOVERNOR OF HAWAN COMMISSION ON WATER RESOURCE MANAGEMENT
KEKOA KALUHIWA
FIRST DEPUTY
W. ROY HARDY

ACTING DEPUTY DIRECTOR - WATER

AQUATIC RESOURCES
BOATING AND OCEAN RECREATION
BUREAU OF CONVEYANCES  *
COMMISSION ON WATER RESOURCE MANAGEMENT
CONSERVATION AND COASTAL LANDS
CONSERVATION AND RESOURCES ENFORCEMENT

STATE OF HAWAII ENGINEERING

DEPARTMENT OF LAND AND NATURAL RESOURCES e .
POST OFFICE BOX 621 STATE PaRs
HONOLULU, HAWAI 96809

REF:0CCL:TM ENF: OA 15-28
HAND DELIVERED TO CONSTRUCTION SITE APR 13 2015
Frank Z. Fistes

4730 Haleho‘ola P1.

Honolulu, HI 96816

SUBJECT:  Alleged Unauthorized Land Use Within the Conservation District Located at 4730
Haleho‘ola Place, Palolo Hill Tract, O‘ahu, TMK: (1) 3-3-029:038

Dear Mr. Fistes:

As you may recall, you were hand delivered a NOTICE OF ALLEGED VIOLATION AND
ORDER on April 9, 2015 when you visited the Office of Conservation and Coastal Lands (OCCL)
at approximately 12pm. A site inspection was conducted the following day, April 10, 2015. At the
site inspection, you were verbally asked not to conduct any work within the Conservation District.

Based upon what was observed on site, the OCCL will be making a recommendation to the Board
of Land and Natural Resources to resolve this matter expeditiously. You will be notified and given
a copy of our recommendation to the Board.

You may wish to retain and consult with a geotechnical engineer to assess the potentially hazardous
situation created. The Engineer should clarify the situation and what measures need to be taken to
reduce slope destabilization or the potential for rock fall that could have resulted from the
unauthorized work.

We would like to remind you, pursuant to 183C-7, HRS, the Board of Land and Natural Resources
may subject you to fines of up to $15,000.00 per violation in addition to administrative costs.
Should you continue such activity after written or verbal notification from the department, willful
violation may incur an additional fine of up to $15,000.00 per day per violation for each day in
which the violation persists.

Should you have any questions regarding this correspondence, conta J08) 587-0377.

Sincerely, '

amteld Lemmo, Adnifhistrator
Office of Conservation and Coastal Lands

C: Chairperson

ODLO/DOCARE-O‘ahu EXHHBIT A\

City & County of Honolulu-DPP
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