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USE: Approximately 12, 190 linear feet
SUBZONE: Protective, Resource, & General

DESCRIPTION OF AREA AND CURRENT USE:

The project corridor is located in Honua‘ula in the Makawao District on the island of Maui
and is further identified as Makena-Keone‘6‘io Road or the so-called Makena-Keone‘d‘io
Road right-of-way (ROW) (see Exhibit 1).

The northern portion project corridor is mainly located within the State Land Use
Conservation District Protective subzone which traverses the mauka side of the road through
an already developed residential community. Heading south, the corridor then reaches the
‘Ahihi Kina‘u Natural Area Reserve (NAR) (Parcel 73 and 121) which is also located within
the protective subzone. Once out of the NAR area, the corridor traverses private property
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identified as Parcel 46. This area is identified as being located within the State Land Use
Conservation General subzone. From Parcel 46, the waterline reaches its intended parcel
(parcel 68) which is located within the State Land Use Conservation District Resource
subzone.

Areas of the corridor located outside of the NAR area is mainly comprised of either paved
areas or areas that are comprised with weeds and other introduced plants commonly found in
the area. The corridor through the NAR area is mainly comprised of lava rock fields. In
addition, early comments received from the Department of Land and Natural Resources
(DLNR), Division of Forestry and Wildlife (DOFAW) noted that there are a large number of
both larval and adult host plants, including tree tobacco (Nicotiana glauca), for the
endangered hawk moth, Manduca blackburni (Blackburn’s Sphinx Moth or BSM) occurring
along both sides of the road.

An archaeological field inspection and cultural impact evaluation was prepared for the
project. The study found known archaeological sites in the near vicinity of the proposed
waterline project. In particular, the pipeline will be installed in close proximity to site 50-50-
14-4467 which consists of a boundary wall and serves as a portion of the eastern boarder of
the Lochland Holdings property. In addition, as a portion of the waterline will consist of
subsurface crossings at several driveways and one section of Old Makena-Keone‘6‘io Road,
precautionary archaeological monitoring was recommended. Therefore, an archaeological
monitoring plan has been prepared and submitted to the State Historic Preservation Division
for review and comment.

PROPOSED USE:

The applicant is proposing to install an above ground, two inch diameter driscoll waterline.
The majority of the waterline will be located completely within the so-called Makena-
Keone‘6‘io ROW. The project corridor extends approximately 12,190 linear feet from a
water meter installed in front of TMK (2) 2-1-006:104, owned by the Stevens 1995 Living
Trust, to TMK (2) 2-1-004:068 which is the property that the proposed waterline is planning
to serve(see Exhibits 2 & 3). Staff notes that an existing above-ground waterline also runs
along this proposed route and serves Parcel 46. The new, proposed waterline will run
adjacent to this existing waterline.

The waterline is a part of a Second Circuit Court partition action settlement in which
Lochland Holdings agreed to provide an easement for waterline purposes across Parcel 46 in
favor of Parcel 68. The County of Maui was also a party in the settlement and has installed a
water meter in the so-called ROW, two (2) miles north of Parcel 68 pursuant to the
agreement.

According to the applicant, the purpose of the proposed waterline is to serve a single family
residence (SFR) that may be constructed on Parcel 68 sometime in the future. Staff notes
that any future use would be subject to the rules and standards set forth in HAR, Chapter 13-
5 and an environmental assessment may also be required.
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The proposed waterline will involve the installation of approximately 12,190 linear feet of
black High Density Polyethylene (HDPE) pipeline which will run from an existing water
meter fronting TMK (2) 2-1-006:104 to the project site (see Exhibit 3). The black color of
the pipe was chosen as it resembles the existing lava rock surface that is typical along the
proposed pipeline route. The pipeline will traverse the east side of Makena road for
approximately 5,730 linear feet. The pipeline will be installed primarily on the existing
grade, however, it will need to cross 12 existing driveways. Where the pipeline needs to
cross a driveway, a 4-inch diameter pipe sleeve will be installed under the driveways. Once
the pipeline has crossed all the driveways, the pipeline will then enter into the ‘Ahihi Kina‘u
NAR where it will travel along the mauka side of the road and cross under the road to the
west (makai) side of Makena road at the same location of the Lochland Holdings waterline.
A 4-inch polyvinyl chloride (PVC) sleeve will be installed below the road adjacent to the
existing Lochland Holdings pipe sleeve at the same depth and the proposed waterline will be
installed in the new pipe sleeve crossing Makena Road. The proposed pipeline will then be
installed at-grade and traverse Makena Road for approximately 6,440 linear feet adjacent to
the existing Lochland Holdings waterline until it reaches the project site.

As a portion of the waterline will consist of subsurface crossings at several driveways and
one section of Old Makena-Keone 6 io Road, precautionary archaeological monitoring was
recommended. Therefore, an archaeological monitoring plan has been prepared and
submitted to the State Historic Preservation Division for review and comment. However,
while no archaeological sites are anticipated to be negatively impacted by the proposed
project, should any artifacts or remains be uncovered during the course of construction, work
will immediately cease and SHPD notified. In addition, the proposed waterline is not
anticipated to block any view planes or prevent pedestrian access to the shoreline area for
traditional cultural or other purposes.

As there are numerous host plants for the endangered BSM on either side of the road, the
applicant will work with both the U.S. Fish and Wildlife Service (USFWS) and DOFAW to
avoid take of the BSM and to assist with Endangered Species Act (ESA) compliance. This
may include a possible incidental take permit under section 10(a)(1)(B) of the ESA if
incidental take of a listed species cannot be avoided.

Short term impacts from the construction of the proposed project may include fugitive dust
which will be mitigated through Best Management Practices (BMPs) determined by the
chosen contractor. Disturbed areas will be re-vegetated or re-paved once work is completed.
Noise due to construction can also be anticipated, however, construction will be limited to
normal working hours, five days a week to minimize any inconvenience to neighboring
properties. Construction may also result in an increase of traffic along Makena-Keone‘dio,
however, the impact is not anticipated to be significant.

SUMMARY OF COMMENTS

The Office of Conservation and Coastal Lands referred the application to the following
agencies and organizations for review and comment:
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Federal
U.S. Fish and Wildlife Service

State
DLNR, Division of Forestry and Wildlife
DLNR, Engineering Division
DLNR, Maui District Land Office
DLNR, State Historic Preservation Division
Department of Health (DOH)
DOH, OEQC
Office of Hawaiian Affairs

County
Planning Department

Organizations
Kihei Community Association

Notice of CDUA HA-3746 was published in the June 23, 2015, issue of The Environmental
Notice. Below is a summary of comments received as well as the applicant’s response to
those comments as applicable.

FEDERAL
US Fish and Wildlife Service (USFWS)

Comments: Based on the property description provided, supporting materials, and pertinent
information in our files, the endangered Blackburn’s Sphinx Moth (BSM) is known to occur
near the project site. Tree tobacco is a known host to BSM and occurs on both sides of the
road where the waterline is proposed. Given the presence of known host plants near or
within the project footprint, we offer the following information to assist you in project
planning;:

The endangered BSM may occur in the project area. Construction and land disturbance may
pose significant direct and indirect threats to BSM though the disturbance or destruction of
occupied host plants, disturbance or destruction of pupae in the ground, or displacement of
adults through host removal. Surveys for BSM host plants and BSM should be conducted
prior to plant or land disturbance. The adult moth feeds on nectar from native plants
including beach morning glory (Jpomoea pes-caprae), iliee (Plumbago zeylancia), and
maiapilo (Capparis sndwisheniana). Known larval plants include aiea (Nothocestrum
latifolium), commercial tobacco (Nicotiana tabacum), tree tobacco (Nicotiana glauca),
eggplant (Solanu melongena), tomato (solanum Iycopersicon), and possibly Jimson weed
(Datura stramonium). Adults typically emerge after a rain to lay eggs during the wet season
or two to three weeks after a significant rain. Larvae may be present on a plant for several
weeks, and thus surveys for eggs and larvae should be conducted immediately prior to
initiating project actions that may result in disturbance of inhabited host plants, eggs, or
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larvae. Surveys for BSM eggs and larvae on the host plants should be conducted by a
qualified biologist capable of recognizing all life stages of the BSM and familiar with BSM-
appropriate survey techniques. The Service recommends you contact our office should BSM
be found on plants that may be impacted by the action, so that we may help you avoid take of
the endangered BSM.

If it is determined that the proposed project may affect listed species, we recommend you
contact our office early in the planning process so that we may assist you with the ESA
compliance. If the proposed project is funded, authorized, or permitted by a Federal agency,
then that agency should consult with us pursuant to section 7(a)(2) of the ESA. If no Federal
agency is involved with the proposed project, the applicant should apply for an incidental
take permit under section 10(a)(1)(B) of the ESA if incidental take of a listed species cannot
be avoided. A section 10 permit application must include a habitat conservation plan that
identifies the effects of the action on listed species and their habitats, and defines measures to
minimize and mitigate those adverse effects.

Applicant’s Response: The applicant will consult with the USFWS to address these concerns
so that you can assist the applicant to avoid take of the endangered BSM, and to assist with
ESA compliance, including a possible incidental take permit under section 10(a)(1)(B) of the
ESA if incidental take of a listed species cannot be avoided.

STATE OF HAWAT‘I

Department of Land and Natural Resources (DLNR)

Division of Forestry and Wildlife Comments: DOFAW has no objection to the proposed
project if the existing and proposed waterlines are installed and maintained within the ROW
for Makena-Keone‘5‘io Road and does not encroach into the ‘Ahihi Kina‘u NAR. However,
the Division recently completed a survey of the Reserve boundaries and has concerns that the
waterlines may encroach into NAR if not properly sited. We encourage the applicant to
coordinate with the Division to ensure proper placement of the proposed and existing
waterlines.

Additionally, there are large numbers of both larval and adult host plants for the endangered
BSM occurring along both sides of the road, so additional care needs to be taken when
placing any lines to avoid take under the ESA and Chapter 195D, Hawai‘i Revised Statutes
(HRS), and they should consult with us and the USFWS if the placement requires any
disturbance of the host plants.

Applicant’s Response: The applicant will coordinate with DOFAW to ensure proper
placement of the proposed waterline. Additionally, the applicant will take additional care
when placing any lines to avoid take under the ESA and Chapter 195D, HRS, and will
consult with DOFAW and the USFWS if the placement requires any disturbance of the host
pants.
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Division of Engineering: Please take note that the project site, according to the Flood
Insurance Rate Map (FIRM), is located in Flood Zones VE and X. The National Flood
Insurance Program (NFIP) regulates developments within Flood Zone VE, but not Flood
Zone X.

Please note that the project must comply with the rules and regulations of the NFIP presented
in Title 44 of the Code of Federal Regulations (44CFR), whenever development within a
Special Flood Hazard Area is undertaken. Please be advised that 44CFR indicates the
minimum standards set forth by the NFIP. Your Community’s local flood ordinance may
prove to be more restrictive and thus takes precedence over the minimum NFIP standards.

Applicant’s Response: The applicant will work to comply with the NFIP regulations.

Office of Conservation and Coastal Lands: Pursuant to our meeting on august 5, 2015, the
OCCL requests further documentation regarding the jurisdiction of the Makena-Keone‘6¢io
Road and the easements granted by the County of Maui. This information is necessary prior
to submitting the application to the Board for review and decision as the project may traverse
State lands and may need landowner signature from the Department.

Applicant’s Response: For purposes of this application, the County is listed as the landowner
because Makena-Keone‘d‘io Road is not a highway that is listed among those roads managed
by the state of Hawai‘i, Department of Transportation and therefore falls within the County’s
jurisdiction, which is confirmed by a letter from the Department of the Attorney General,
Land/Transportation Division, dated June 13, 2011, attached to the CUDA as Exhibit “D”
(see Exhibit 4). In addition, the County is responsible for the managerial control and
maintenance of Makena-Keone‘6‘io Road under a MOU between the State of Hawai‘i and
the County of Maui dated December 15, 2010. Although the route of the proposed waterline
passes through the ‘Ahihi Kina‘u NAR, the road has been excluded from the reserve.
Attached to the CDUA as Exhibit “F” is Executive Order (E.O.) 02668 (see Exhibit 5).

In addition, the owners of Parcel 68 are authorized to locate a waterline within the Makena-
Keone‘d‘io Road ROW pursuant to the Partial Assignment Grant of Exclusive Easement For
Above Ground Waterline recorded in the Bureau of Conveyances of the State of Hawai‘i as
Document No. 2007-221477. We also bring your attention that the ROW is defined in the
Partial Assignment Grant of Exclusive Easement For Above Ground Waterline as follows:

An area consisting of approximately 26,400 square feet, being two feet in
width, measured from the boundary lines of the county’s Makena Road
right-of-way, and approximately 13,200 feet in length, locate entirely
within the County’s Makena Road right-of-way, from the.water meter at
the end of the County’s existing waterline and extending to the Benefited
Property, and more particularly shown as a cross-hatched line on Exhibit
“a” attached hereto. '
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Pursuant to the settlement agreement, the County of Maui also issues a water meter for the
use of Parcel 68 which has been installed within the right-of-way approximately two miles
north of property.

Since the road is specifically excluded from the NAR, and the County signed and approved
the Partial Assignment Grant of Exclusive Easement For Above Ground Waterline, the
project does not appear to traverse State land, requiring landowner signature from the
Department.

STAFF NOTE: In the discussion section of this report, Staff further addresses the issue of
ownership.

Office of Hawaiian Affairs

Comments: OHA requests assurances that should iwi kiipuna or Native Hawaiian cultural
deposits be identified during any ground altering activities, all work will immediately cease
and the appropriate agencies, including OHA, will be contacted pursuant to applicable law.

Applicant’s Response: The applicant acknowledges your request and agrees that should iwi
kiipuna or Native Hawaiian cultural deposits be identified during any ground altering
activities, all work will immediately cease and the appropriate agencies, including OHA, will
be contacted pursuant to applicable law.

COUNTY OF MAUI

Department of Planning

Comments: The entire project area is located within the Special Management Area (SMA)
and will require filing of an SMA Assessment Application. We recommend that you consult
with Zoning Administration Enforcement to determine whether a Flood Development Permit
is required.

Applicant’s Response: The applicant acknowledges that the project area is located within the
SMA. The applicant has submitted a SMA Assessment Application. The applicant has also
received a Zoning and Flood Confirmation form the Zoning Administration and Enforcement
Division indicating that a Flood Development Permit will be required.

ORGANIZATIONS

Kihei Community Association (KCA)

Comments: This area is open space resource. The addition of a new above ground utility
impacts the scenic resource. Rather than the addition of more above ground utilities, we
believe the existing waterline and utility lines should be under ground. To lay more random
black pipe above ground does not improve the natural reserve area. The state should
consider the word “natural” and “reserve.”
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The addition of the waterline will allow the further development of property at the south end
of Makena Road. This road is less than 20 feet wide and in most areas will not allow for two
way traffic. To add even a small amount of traffic to this road will increase the potential for
collisions. KCA, in their Community Plan, has taken the position of development only with
adequate infrastructure. Makena Road through the NAR is not adequate for even minor
traffic.

The application calls for placement of the above ground waterline in the road ROW.
However, there does not seem to be a defined ROW for this road. The ROW is shown to be
7.01 acres from the state survey’s documents. With this small acreage, there is not enough
width for a two land road and a waterline. In addition, according to documents included as
part of application, it would appear ownership of the road is not identified as either State or
County owned. The Memorandum of Understanding (MOU) between the State and the
County will expire this year for road maintenance.

Plastic pipe above ground is an easy target for vandalism and vehicles going off the narrow
road Water on Maui is a vital resource and placing the waterline above ground places it in a
vulnerable position to waste a great deal of water. The existing line has been broken many
times in the last several years and has been repaired after loss of water.

We believe that installation of above ground utilities in most cases is not good government
policy. We are still one of the top tourist islands in the world. It is our hope to retain our
island beauty and not degrade the visual impact by running additional ugly black pipe
randomly across beautiful lava fields.

Applicant’s Response: The applicant has a Partial Assignment Grant of Exclusive Easement
for Above Ground Waterline recorded on December 26, 2007, in the Bureau of Conveyances
of the State of Hawai‘i as Document No. 20047-221477 (“the Easement™), and therefore
placing the waterline underground is not a possibility.

The waterline is not designed to facilitate further development, but rather to provide water to
the individual parcel located at TMK (2) 2-1-004:068, royal Patent Grant 2284:1 to Kahula
(“Parcel 68”). The owners of that parcel are entitled to receive water from the previously
installed water meter via the waterline pursuant to the Amended Final Judgment and Decree
in Civil No. 96-0755(2), filed in the Second Circuit Court, State of Hawai‘i, December 17,
2007, and recorded on January 9, 2008 as Document No. 2008-003598.

To clarify, the ROW is defined in the Easement as follows:

An area consisting of approximately 26,400 square feet, being two feet in
width, measured from the boundary lines of the county’s Makena Road
right-of-way, and approximately 13,200 feet in length, locate entirely
within the County’s Makena Road right-of-way, from the water meter at
the end of the County’s existing waterline and extending to the Benefited
Property, and more particularly shown as a cross-hatched line on Exhibit
“a” attached hereto.
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Pursuant to the terms of the above referenced Easement, the owners of the Easement are
required to maintain the waterline and repair any damages.

ANALYSIS

Following review of the application, representatives of the Applicant were notified by letter
dated June 2, 2015, of the following:

1. The proposed project is an identified land use within the Conservation District,
pursuant to Hawai'i Administrative Rules (HAR) §13-5-22 Identified land uses in the
protective subzone, P-13 (D-1) WATER SYSTEMS. The proposed use requires a
Board Permit.

2. Pursuant to HAR §13-5-40 HEARINGS, a Public Hearing will be required.

3. In conformance with Chapter 343, Hawai‘i Revised Statutes (HRS), as amended, and
HAR, Title 11, Department of Health, Chapter 200, Environmental Impact Statement
Rules, Subchapter 8, §11-200-8 (a)(3)(D), the proposed use is exemptl; and

4. The subject area is within the Special Management Area (SMA). The applicant’s
responsibility includes complying with the provisions of Hawai‘i’s Coastal Zone
Management law (Chapter 205A, HRS) that pertain to the Special Management Area
(SMA) requirements administered by the various counties. Negative action on this
application can be expected should you fail to obtain and provide us, at least forty-
five (45) days prior to the 180-day expiration date, one of the following:

e An official determination that the proposal is exempt from the provisions of
the county rules relating to the SMA;

e An official determination that the proposed development is outside the SMA;
or

e An SMA Use Permit for the proposed development.

In addition, pursuant to HAR §13-5-40 (a)(3) Public hearings shall be held on applications
requiring a Board permit in the protective subzone. A public hearing for the proposed
project was held on July 14, 2015 at the Kihei Community Center. No members of the
general public came to testify.

The following discussion evaluates the merits of the proposed land use by applying the
criteria established in Section 13-5-30, HAR.

! In conformance with HRS, Chapter 343 and HAR §11-200, the project is exempt pursuant to HAR §11-200
(a)(3)(D) Construction and location of single, new, small facilities or structures and alteration and modification
of the same and installation of new, small equipment and facilities and the alteration and modification of same,
including, but not limited to...(D) Water, sewage, electrical, gas, telephone, and other essential public utility
services extensions to serve such structures or facilities; accessory or appurtenant structures including garages,
carports, patios, swimming pools, and fences; and acquisition of utility easements.
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1. The proposed land use is consistent with the purpose of the Conservation District.

The objective of the Conservation District is to conserve, protect, and preserve the
important natural and cultural resources of the State through appropriate management
and use to promote their long-term sustainability and the public health, safety, and
welfare.

It is unclear to Staff whether the project meets this criterion as the proposed waterline
will service a currently vacant property (Parcel 68) with no concrete future
development plans at this time except for the applicant stating that the purpose of the
waterline is to serve an SFR that may be constructed on Parcel 68 sometime in the
future. Therefore, it is clear that the waterline is a part of a larger project and that the
project in its entirety (waterline and the future use of Parcel 68) should be disclosed
and discussed in a single application so that Staff is able to properly evaluate the
merits of the proposed land use based on the Conservation District criteria.

2. The proposed land use is consistent with the objectives of the subzone of the land on
which the use will occur.

The project site is located in the Protective, Resource, and General subzone. The
objective of the Protective subzone is to protect valuable natural and cultural
resources in designated areas such as restricted watersheds, marine, plant, and
wildlife sanctuaries, significant historic, archaeological, geological, and
volcanological features and sites, and other designated unique areas. The objective of
the Resource subzone is to ensure, with proper management, the sustainable use of
the natural resources of those areas. The objective of the General subzone is to
designate open space where specific conservation uses many not be defined, but
where urban use would be premature.

The proposed project is an identified land use within the Conservation District,
pursuant to HAR §13-5-22, P-13 (D-1) WATER SYSTEMS. However, HAR §13-5-
22, defines a water system as “a network of pipelines, storage, pumps, water sources,
and other appurtenances...that furnishes a supply of water to water users.” Based on
this definition it is unclear whether the proposed project meets this definition as the
proposed project does not necessarily “furnish a supply of water to water users.” The
proposed waterline will service a currently vacant property (Parcel 68) with no
concrete future development plans at this time except for the applicant stating that the
purpose of the waterline is to serve an SFR that may be constructed on Parcel 68
sometime in the future.

3 The proposed land use complies with provisions and guidelines contained in Chapter
2054, HRS, entitled "Coastal Zone Management,” where applicable.

The proposed use is located within the Special Management Area (SMA). The
landowner is responsible to comply with the provisions of Hawai‘i’s Coastal Zone
Management Law (HRS, 205A) that pertain to the SMA requirements administered
by the various counties. This would include obtaining either an official determination

10
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that the proposed development is exempt from the provisions of the county rules
relating to the SMA or an SMA permit for the proposed development.

According to the County Planning Department’s comment letter, the project will
require a filing of an SMA Assessment Application. On October 8, 2015, the County
issued an SMA Minor Permit for the project.

4. The proposed land use will not cause substantial adverse impacts to existing natural
resources within the surrounding area, community, or region.

Both DOFAW and the USFWS have stated that the endangered BSM and its host
plants occur within the project corridor. The applicant has agreed to work with both
entities to address these concerns so that applicant can avoid take of the endangered
BSM. They will also work with DOFAW and USFWS so that they may assist the
applicant with ESA compliance which may include a possible incidental take permit
under section 10(a)(1)(B) of the ESA if incidental take of a listed species cannot be
avoided.

3. The proposed land use, including buildings, structures and facilities, shall be
compatible with the locality and surrounding area, appropriate to the physical
conditions and capabilities of the specific parcel or parcels.

While the new water line is proposed to be black as it resembles the existing lava rock
surface, its presence may further intrude upon the natural features of the NAR as
shown in Exhibit 3 which depicts the existing waterline.

In addition, it is unclear to Staff whether the project meets this criterion as the
proposed waterline will service a currently vacant property (Parcel 68) with no
concrete future development plans at this time except for the applicant stating that the
purpose of the waterline is to serve an SFR that may be constructed on Parcel 68
sometime in the future. Therefore, it is clear that the waterline is a part of a larger
project and that the project in its entirety (waterline and the future use of Parcel 68)
should be disclosed and discussed in a single application so that Staff is able to
properly evaluate the merits of the proposed land use based on the Conservation
District criteria.

6. The existing physical and environmental aspect of the land, such as natural beauty
and open space characteristics, will be preserved or improved upon, whichever is
applicable.

As state above, while the new water line is proposed to be black as it resembles the
existing lava rock surface, its presence may further intrude upon the natural features
of the NAR as shown in Exhibit 3 which depicts the existing waterline.

7 Subdivision of the land will not be utilized to increase the intensity of land uses in the
Conservation District.

No subdivision of land is proposed.

11
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8. The proposed land use will not be materially detrimental to the public health, safety
and welfare.

It is unclear to Staff whether the project meets this criterion as the proposed waterline
will service a currently vacant property (Parcel 68) with no future development plans
at this time except for the applicant stating that the purpose of the waterline is to serve
an SFR that may be constructed on Parcel 68 sometime in the future. Therefore, it is
clear that the waterline is a part of a larger project and that the project in its entirety
(waterline and future use of Parcel 68) should be disclosed and discussed in a single
application so that Staff is able to properly evaluate the merits of the proposed land
use based on the Conservation District criteria.

DISCUSSION

The proposed project is an identified land use within the Conservation District, pursuant to
HAR §13-5-22, P-13 (D-1) WATER SYSTEMS. However, HAR §13-5-22, defines a water
system as “a network of pipelines, storage, pumps, water sources, and other
appurtenances...that furnishes a supply of water to water users.” Based on this definition it
is unclear whether the proposed project meets this definition as the proposed project does not
necessarily “furnish a supply of water to water users” as the proposed waterline will service a
currently vacant property (Parcel 68) with no concrete future development plans at this time
except for the applicant stating that the purpose of the waterline is to serve an SFR that may
be constructed on Parcel 68 sometime in the future. In addition, Staff was unable to evaluate
the merits of the proposed project based on the Conservation District Criteria because it is
evident that the waterline is a part of a larger project and that the project in its entirety
(waterline and future use of Parcel 68) should be disclosed and discussed in a single
application.

There is also a discrepancy regarding landownership and jurisdiction of the Makena-
Keone‘5‘io Road as it traverses through the ‘Ahihi Kina‘u NAR. The proposed waterline has
been described as being located completely within the so-called Makena-Keone‘6io Road
ROW within a partial assignment grant of easement to the applicant by the existing easement
grantee and the County of Maui.

When the Executive Order (E.O.) for the set aside of the Ahihi-Kina‘u Natural Area Reserve
was done in June 1973, Makena-Keone‘d‘io Government Road was excluded from the NAR
area. The applicant claims that as Makena-Keone‘5‘io Road is not a highway that is listed
among those roads managed by the State of Hawai‘i, Department of Transportation (DOT), it
therefore falls within the County’s jurisdiction. In addition, the County of Maui has signed,
as landowner, two easement documents; the first being the Grant of Exclusive Easement for
Private Above Ground Waterline in 1996 and the second being the Partial Assignment Grant
of Exclusive Easement for Above Ground Water line in 2007 (see Exhibit 6).

However, it is Staff’s belief that the proposed waterline is cited within the NAR as evident by
the Memorandum of Understanding (MOU) between the State of Hawai‘i, Department of
Land and Natural Resources (DLNR) and the County of Maui, dated December 15, 2010,
which states that neither the State nor the County claims jurisdiction over that portion of

12
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Makena-Keone‘0‘io Road that runs through the NAR (see Exhibit 7). According to the
MOU, the County is responsible for the surface maintenance of the road while the DLNR is
responsible to maintaining roadside vegetation immediately adjacent to the roadway surface.
Thus, it appears that the waterline is located within the NAR.

Staff, therefore, recommends the following:

RECOMMENDATION

That the Board of Land and Natural Resources DENY CDUA MA-3746 for an above ground
waterline along Makena-Keone‘6‘io Road located at Honua‘ula, Makawao, Maui and
affecting TMKs (2) 2-1-004: 046, 068, 073, and 121 for the following reasons:

1. Staff was unable to evaluate the merits of the proposed project based on the
Conservation District Criteria because the proposed waterline will service a currently
vacant property (Parcel 68) with no future development plans at this time except for
the applicant stating that the purpose of the waterline is to serve an SFR that may be
constructed on Parcel 68 sometime in the future. As it is evident that the waterline is
a part of a larger project, the project in its entirety (waterline and future use of Parcel
68) should be disclosed and discussed in a single application so that Staff is able to
properly evaluate the merits of the proposed land use based on the Conservation
District criteria; and

2. Based on the MOU for the Makena Road and ‘Ahihi Kina‘u NAR, it appears that the
proposed waterline may be located within the NAR.

Respectfully subitted,

¥

Lauren Yasaka, Staff Planner
Office of Conservation and Coastal Lands

Approved for submittal:

//pmég‘f

SUZAXNE D7CXSE., Chairperson
Board of Land and Natural Resources
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Location of the Wate-r"hMét;r -
Start of Proposed Water Line (Existing Waterline Shown)

View to the North; Existing Waterline Shown

PHOTOS OF PROPOSED WATERLINE ROUTE & EXISTING WATERLINE
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Existing Waterline on the Mauka Side of the Road
Shown Behind NARS Sign

Area Where the Waterline Will Cross the Road

PHOTOS OF PROPOSED WATERLINE ROUTE & EXISTING WATERLINE
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Existing Waterline Near Lochland Holdings, LLC Property

PHOTOS OF PROPOSED WATERLINE ROUTE & EXISTING WATERLINE
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ting Waterllne Wlthin the Lochland Holdmgs LLC Property

Exi

h % i 1 B ; ; : S \(\ 7 /’ & -
View Along Easter Boundary of Parcel 68 EXIStIng Waterllne in Center
Crosses Portion of Lochland Holdings, LLC Property

PHOTOS OF PROPOSED WATERLINE ROUTE & EXISTING WATERLINE
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NEIL ABERCROMBE DAVID M., LOUIS
QOVERNOR ATTORNEY GENERAL
STATE OF HAWAII PRST oaniry STrS s e
DEPARTMENT OF THE ATTORNEY GENERAL
LAND/TRANSPORTATION DIVISION
ROOM 300, KEKUANAD’A BUILDING
465 SOUTH KING STREET
HONOLULU, HAWA)) 98813
Telephane No. (808) $87.2992
FAX No. (808) 887-2998
June 13, 2011
Tom Leuteneker, Esq.
One Main Plaza, Suite 400
2200 Main Street
Wailuku, Hawaii 96793

Dear Mr. Leuteneker:

Re:  Lochland Holdings LLC v. Keleau, et al.,

Civil No. 96-0755(2)

{ spoke with Paul Conry, Administrator of the Division of Forestry and Wildlife,
Department of Land and Natural Resources ("DOFAW"). Mr. Conry informed me that his
division has no objection to a waterline being installed within the portion of the Makena-
Keoneoio Government Road right-of-way that traverses through the Ahihi Kinau Natural Area

Reserve so long as the waterline is installed entirely within the right-of-way. The County of
Maui has entered into an agreement with the State of Hawaii wherein the County has agreed to

manage and maintain the road.

Contrary to the information you provided to me, Joe Fell-McDonald, a DOFAW
employee, has not spoken with anyone about a waterline, Mr. Fell-McDonald was not aware of
the waterline matter. However, he has been informed that Maui County is managing the road
and the installation of a waterline falls within that responsibility.

Please be aware that this letter does not exempt the owner of Grant 2844, Apana | and its
contractor from observing applicable laws while installing the waterline.

Very truly yours,

/Wﬁ- W Fodompr.

Pamela K. Matsukawa
Deputy Attorney General

c: Paul Conry  Seq 7t 0
S8/ o4

421165 1.00C
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Exerutive Order Np, 02668
Setting Astde Land for Public Purposes

By this Exertive Grder, I, the undersigned, Gonernor of the State ot Humati,
by vistue of tie authority in me vested by Section 171-11, Hawaii Revised Statutes,
and every other authority me hereunto enabling, do hereby order that the public
land hereinafter described be, and the same is, heteby set aside for the following

public purposes:

FOR THE AHIEI-KINAU NATURAI AREA RESERVE, to be under
the control and management of the Department of Land and
Natural Resources, State of Hawaii.

All ofh the land situate at Honuaula, Makawao, Maui,
Hawaii, Part 1, being portions of the Government Land of
Onau, Kanahena, Kualapa and Kalihi and Part 2, being sub=-
merged land fronting Moomuku, Onau, Kanahena, Kualapa and
Kalihi, more particularly described in Exhibit *A" and
delineated on Exhibit *B®, both of which are attached
hereto and made parts hereof, said exhibits being,
respectively, a survey description and survey map prepared
by the Survey Division, Department of Accounting and General
Services, State of Hawaii, both being designated C.S.F. No.

16,807 and dated January 22, 1973.

SUBJECT to disapproval by the Legislature
by two~thirds vote of either the Senate or the
House of Representatives or by majority vote
of both, in any regular or special session next
following the date of this Executive Order.

In Mitness Whereof, 1 have hereunto set my hand

and caused the Great Seal of the State of Hawaii to be affixed.
WA day of

Dong agihe Capitol at Honolulu this ...r%
i i
gmj/ Nineteen Hundred and /==
V.

/%bwvo &, Btz

Govcrnor of the State of Hawaii

oMY 3 W pardos

AMU, rc\”k/{ %/

Deputy Auorney General

Dated: (;-." | B “‘3
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“Copied ait the Hawall State Archive

State of Hawai
®ffice of the Eteutenant Gonernuor

02668
Uhta ts to @ertify That the within is a true copy of Executive Order No....ceceeceem..

setting aside land for public purposes, the original of which is on file in this office.

3n estimany MWherenf, cthe Lieutenant Governor of the
State of Hawaii, has hereunto subscribed his name
and caused the Great Seal of the State to be affixed.

1 7 ﬁ >
DONE ;1 Honoluly, this 025 day of

é%%ﬂi&/ AD. 1873,

02668

Tublic Purpoges

Exerntive Ordec No.

Setting Aside Luud for

Purpose

Date

Land
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STATE OF HAWAII b
: SURVEY DIVISION &.
i 6 80 DEPT. OFf ACCOUNTING AND GENERAL SERVICES
lc.LL._T._ . HoNoLULUY Jamary 22, 1973 L

AHTHI -KTNAU
NATURAL AREA RESERVE
PARTS 1 AND 2
Honuauln, Makawveo, Maul, Hawaii

%PART 1 ~ Being portions of the Govermment Land of Onau, Ianshena,
Kualapa and Kalthi. |

L
o

Beginning at a bent railroad spike imbedded in rock at high-

TE T TH T T ST IS WM EuA S a1 e R ) P ks e e o

A

[

2000 u5% 207 50.00 Peet along Government Land and across Makena-~
Keoneoio Government Roed, to the mauks
slde of sgid Govermment Road;

Thence along the maukn side of Makena-Keoneoio Government Road follow=
ing all of its sinuositiecs to a point
on the mauka side of said Government
Road, the direct azimuth and distance

being:
321° 00! 2200.00 feet;
213 300 1400.00 feet along Gbvernment Land;
ar oo 4800.00 feet along Covernment Land;
337 307 1500.00 feet along Government Land; ;
55° 00" 2600.00 feet alang Government Land; . g
7. 107 co* 500.00 feet mlonz Goverpment Land;
- 800.00 fect along Government Land;
287 00! 1088.26 feet nlong Goverrtment Land; i
1
1 00 486.50 feet along Govermment Land; {

2663

EXHIBIT “A”

- SIAIgRIY IS EMER ) 38 pardo
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@ CSF No. 16,807 January 22, 1973

2o
. 2739 oo  1800.00 teet along Government Land;
12. 215 00 1200.00 feet olong Government Land;
13. 264° o00* 1200.00 fuet along Government Lund;
. 352 o0 800.00 teet along Covernment Land;
15, k&7 23 992.87 feet along Grant 1380 to Xapuahelane;
, 16, 15* 30¢ 1400.00 feet along Covernment Land;
17, 52 300 700.00 feet elong Government Land;
l 18. 34 o0 450,00 feet along Covernment Land;
. 1. 36 30 T43.39 feet along Covermment Lapd, to toe of hill)

Thence slong the tce of hill for the next four (k) courses, the
direct azimths and distences between

points on seid toe of hill being:

20. 140" 00 639.58 teat; .

2. 95 00 500.00 feet;

22. 59 00 500,00 feet;

23. 29 oo 600,00 feet, continuing over and across
to the makal side of Makena-

Keonecio Government Road;

gh, 114° 210 20"  155.00 feet along the land coaveyed to J. H. Raymond
by the Territory of Hawaii by Exchange
Deed dated Jamary 25, 1915;

5. 359" 11+ 20" 1161.00 feet along the land conveyed to J. II. Raymond
by the Territory of Hawail by Exchange

Deed dated January 25, 1915;

26, 2h1* 12v 20" 300,00 feet along the land conveyed ¢o J. H. Raymond
by the Territory of Hawaii by Exchange

Deed dated Jamuary 25, 1915, to highwater
mark at seashore;

Thence along highwater mark at geashore for the mext five (5) courses,
the direct zzimuths and distances

between points on said highwvater mark
ot seashore being: *

at. ko' oo 2500.00 feet;
. 28. 1 300 3200.00 feet;
o 29. 139" 00¢ 3270.08 feet;

30. 195 30 14526.06 feet;

e e e - — —.

= SARIY Nmg My ap e paydony
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- CS5F NO. 16,807 Jamary 22, 1973
-3~

=31, 157 19t L8" 1320.34 Peet, to the point of beginning and containing
A GROSS AREA OF 1245.50 ACRES and o
FET AREA of 1238.%9 ACRES, after excepting
and excluding Grants, Land Commiszion
Avards and the Government Road, containing
a8 total Arca of 7.0l Acres.

Exclusions: .
&. Grant 2193, Apana 3 to Kapol 2.06 Acres
b. L.C.Av. 2605, Apana 5 to Faeln 0.67 Acre
¢, L.C.Av. 5424, Apena Z to Kanao 0.13 Acre
d. L.C.Av. 5388 to Eomni:linmn:e 0.25 Acre
e. Makena-Keoneoio Govermsent Read 3.90 Acres

T.0L Acres

'_ coordinates of said point of begimning referred to Goverrment Burvey Tri-
.i_gngula.tion Station "PUU OLAT" being 5501.80 feet South and 3332.30 feet,
i

."a.a shown on Govermment Survey Registered Maps 4132 nod 4133, thence running

by azimuths measured clockwise from True South: -

Along the lands of Onau, Kanchea and Kualapa, along highwater mark
: at seashore for the first five (5)
courscs, the direct azimuths aod dis-
tances between points at scid highwater
mark at seashere being:

1. 337 19 48" 1320.3% feet;
2. 15 30 L526.06 feet;
3. 319" oo 3270.08 feet;
L, 284 30 3200.00 feet;
5. 220° 0O 2500,00 feet;
6. o 30 3000.00 feat to a point, said point being:

20° 35" 40.26" Horth Iatitude and
156° 25' 27.90" Vest Longitude;

7. 60° 301 1917.1% fect to a point, said point being:
20° 35' 30.91" Rorth Latitude and
156" 25" W5.B7" West Longitude;

O BV AR

I\

SIAIJ2AY 3}6IS JEMUY 13 1¥ paydoy)

e =

EXHIBIT 5



8. 08

9. 137°

‘u. 28

CSF E0. 16,807

00!

00!

Compiled frog
i, Govt. Survey Records.

January 22, 1973
ahpu

3287.30 feet to a point, oaid point being:
20° "35' 40.96" North Latitude and
156> 26' 18.37" West Longitude;

5000.00 feet to a point, said polut being:
36' 1T.23" North Latitude and
156" 26' 54.26" West Lopgltude;

7200.00 feet to a point, said point being:
20" 37" 28.57" North Latitude and
156" 26' 56.25" West Longzitude;

20" 2500.00 fezt to the polnt of beginning and containirg
an AREA OF BOT.40 ACRES.

BURVEY DIVIGION
DEPARTHMENT OF ACCOUNTIKG AND GENERAL SERVICES
STATE OF HAWAYI

o P T %M

Hobert T. Hashimoto
Land Surveyor

ac
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R-811 STATE OF HAWAII
BUREAU OF CONVEYANCES
RECORDED

DEC 28, 2007 08:02 AM
Doc No{s) 2007-224477

N e

AP e e
REQISTRAR OF CONVEYANCES
¥ 20 242 212
{

~LAND COURT SYSTEM 7N REGULAR SYSTEM
After Recordation Return by Mail ( ) Pick(p_u/ To: '

CARLSMITH BALL LLP

One Mzin Plaza, Suite 400

2200 Main Street, P.O. Box 1086
Wailuku, Maui, Hawaii 96793-1087

Attention: Tom C. Leuteneker
Telephone: (808) 2424535

TITLE OF DOCUMENT:

PARTIAL ASSIGNMENT GRANT OF EXCLUSIVE EASEMENT FOR
ABOVE GROUND WATERLINE

PARTIES TO DOCUMENT:

ASSIGNOR: LOCHLAND HOLDINGS LLC
1009 Lochland Court
Fort Collins, Colorado 80524

ASSIGNEE: BETTY SNOWDEN.
TRUSTEE OF PUNTI'IA OHANA 2000 TRUST
¢/o Stanley H. Roehrig
101 Aupuni Street, Suite 124
Hilo, Hawaii 96720

TAX MAP KEY(S): (2) 2-1-04-68 (This document consists of 20 pages)

EXHIBIT 6



PARTIAL ASSIGNMENT GRANT OF EXCLUSIVE EASEMENT FOR ABOVE
GROUND WATERLINE

Comes now Lochland Holdings LIC, a Colorado limited liability company, with its
address at 1009 Lochland Ct., Ft. Collins, Colorado 80524, hereinafter referred to Assignor, and
Betty Snowden, Trustee of t‘ﬁe Puni'ia Ohana 2000 Trust, with her address at ¢/o Stanley H,
Roehrig, 101 Aupuni Street, Suite 124, Hilo Hawaii 96729, hereinafier referred to Assignee, as
follows:

Whereas Assignor is the successor to the Hawaiian Trust Company, Limited, the Grantee
in the GRANT OF EXCLUSIVE EASEMENT FOR PRIVATE ABOVEGROUND
WATERLINE, which GRANT is dated October 29, 1996, and is recorded as Document No, 96-
163725,and a éopy of which is attached hereto as Exhibit "B" (hereinafter referred to as the
GRANT); and

Whereas Assignor wishes to assign to the Assignee a non-exclusive easement in the real
property described in the GRANT; and

Whereas the Assignee wishes to receive a non-exclusive easement in the real property
described in the GRANT;

NOW THEREFORE, the Assignor, in consideration of the sum of TEN AND NO/100
DOLLARS ($10.00) and other valuable consideration to it paid by the Assignee, the receipt
whereof is hereby acknowledge, does hereby grand and convey unto the Assignee, its successors
and assigns, subject to the terms and conditions set forth in this agreement, a non-exclusive,
perpetual casement as an appurtenance to and in favor of that certain parcel of real property at
Keneoio, Kihei, Maui, Hawaii designated as Maui Tax Map Key No. (2) 2-1-04-68 (hereinafier
called the "Benefited Property"), to build, construct, reconstruct, rebuild, repair, and maintain a

4812-1034-0609.)
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private waterline pipe for Assignee's exclusive use over, under along and through the following

described easement arca:

An area consisting of approximately 26,400 square feet, being two feet in width,
measured from the boundary lines of the County's Makena Road right-of-way, and
approximately 13,200 feet in Jength, located entirely within the County's Makena Road right-of-

way, from the water meter at the end of the County's existing waterline and extending to the
Benefited Property, and more particularly shown as a cross-hatched line on Exhibit "A® attached

bereto.
The Assignor however retains all rights granted to it in the GRANT, including all rights

in its waterline pipe.

The Assignee agrees to comply with all promises, covenants and conditions contained in
the GRANT.

If the private waterline pipe installed by the Assignee results in an additional cost or
expense to the Assignor, the Assignee will pay all such additional cost and expense. If the -
Assignee damages the Assignor's waterline at any time, the Assignee will pay all costs to repair
that damage. The Assignee understands that the Assignor regularly repairs its waterline, which
is an ongoing expense for maintenance, and the Assignee will pay all maintenance costs of its
waterline.

The County of Maui, by and through its Mayor, hereby consents to an approves this

Assignment Agreement.
COUNTY OF MAUI

.

INE TAVARES

APPROVED AS TO FO
AND LEGALITY:

EDWARD KUSH], JR. Tts Mayor
Deputy Corporation Counsel
County of Maui

48)2-1034-0609.1
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LOCHLAND HOLDINGS LLC PUNI'IA OHANA 2000 TRUST

i : ,4,}1
S -

1

Its Trustee

APPROVAL RECOMMENDED:

L.

JEFF , Direct
Department of Water Supply
County of Maui

STATE OF COLORADO )

) SS.
COUNTY OF Larinmer )
On this 3"‘ day of Ochel s 2007, before me appoared

Doue Jus S. Sl tn ", saisfactorily proven to me, who, being by me duly swomn, did say that
he is e ..i '3 EMfof LOCHLAND HOLDINGS LLC, a Colorado Limited liability
corporation, and aid instrument was signed on behalf of said corporation by authority of its
members, and the said officer acknowledged said instrument to be the free act and deed of said

corporation.
7

No lic, olorado
My Commission expires; 2+ 7~ //

 4812-1034-0609.1
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STATE OF HAWAII

S8,
COUNTY 01= ,,‘

On this Q day of Qggﬁ , 2007, before me personally appeared
BETTY SNOWDEN, satisfactorily proven to me, who, being by me duly sworn, did say that she

isthe 1RUSTE S of the Puni'ia Ohana 2000 Trust, and that said instrument was signed

on behalf of said corporation by authority of its members, and the said officer acknowledged said
instrument to be the free act and deed of said corporation.

T suererEoly o v
Notary Public, State of
My commission expires; 3 AP& N’ & 2alo -

LS,
STATE OF HAWAI )
COUNTY OF MAUI ; i
Onthis__ \1*  dayof _ Decembur 8 20,82: before me

appeared CHARMAINE TAVARES, to me personally known, who being by me duly swom did
say that he is the Mayor of the County of Maui, a political subdivision of the State of Hawali,
and that the seal affixed to the foregoing instrument is the lawful seal of the said County of
Maui, and that the said instrument was signed and sealed on behalf of said County of Maui by
authority of its Charter, and the said CHARMAINE TAVARES acknowledged the said
instrument to be the free act and deed of said County of Maui.

IN WITNESS WHEREOF, 1 have hereunto set my hand and official seal.

Kui 0 Nahg %nﬁk
Notary Public, State of Hawaii

SNAHG %, (| P, Nahosibaika
\\\\\Q ,?.‘AH-OO/ ,”/,, Mm;‘nmsslon ex:nres g!u lu’ll
% 2
§ ‘xoTAn,. ,,
U :
.& s

'I/mmm\\\\\‘w

4812-1034-0609.1
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Dupestieut wf Flnanea 1. :
200 South Kigh Screwee - y
wailuku, s, Rawals: 96793

S GRANT OF EXCLOSIVE MASRMENT

GRANTOR: COUNTY of MAUI, a policieal subdivision and

bedy corporacs of chu Ztute of llawalii, whosa prineipal place of

busineas and wsiling addrass is 200 South Migh Stréat, Haliluku.
Maui, Haweii 98793.
' GRANTRE, HAWAZIAR TRUST COMPANY, LIMNITED, a Hawaii

carparacion, whoms mailing address ias. P. 0. Bax 3170. Honeluly,

sawati 9602, a2z Trustas undeg Uniecordad Raveeable Truse

Agraenant of Mary Louisa Carcer Datasd Junuary 14, 1893.
THIZ INUSNIORR made Lhis __1’;’_‘3'_“4«, ot __Smwexe,r
199& by and between the COUNTY OF MAUI, a politioal subdiviei.m
and body corporatfa Af Phe srava of Heweil. whose prineipsl pln.ec of
huginees and oaalling sddrass {s 200 Soych High Streac, Wailuku,

EXHIBIT B
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Maui, Rawaii 96793, herainafrsr callad the *Grantor*, aund EAWAIIAN
THUST COMPANY, LIMITED, a Hawaii corperation, whoae mmiling address

is P. 0. Bax 3170, Femolulu, Hawaii 36802, as Trustee undee. .

Unracordsd Ravocable Trust Agrsament of Mary Loulse Carter Dated
January 14, 1583, harainafear called "Grantee”.
‘.w' ¢

That the Grantor, in considaration of the sum of TEN ARD
¥0/100 DOLLARS ($10.00} and other valuabla consideration ko it paid
by tha Gxanteo, the recaipt whaursof is haraby a_chwi.cdgod, does
hezeby grant and convey unto thw Gragtes, its successors aml
asesigns, subject to the texmy and conditions set Zorth in this
agreansnt, 4 non-exclusive, perpetual sasement as an appurtenavcs
to and in favor af that certain parcsl of rell pxoperty at Xeneoias,
Kihoi, Maul, Havaii designated as Mxui Tax Map Rey No. (3) 2-1-04-~
46, and any subdivision nf. that paycel (hereinafter callad ths
*Benafited Pxoparty*), to build, comstruct, reconstruct, rebuild,
repalr, and wmaintain a privata waterline pipe fox Grantea’s
axclugiva use over, under, along and through the following
described sasement ares:

An ares consisting of approximately 216,400 square faer,
baing two f£est in width, measured from the houndary linas of tha
County e llakom. Road ri.gh\:-o't-ny, and approximately 13,200 feet in
langth, located entirely within the County's Makenm Road right-af-

way, from ths watax meter at the and of tha County’s &xisting

watsrlina and extanding to the Benefitted Proparty, and nrore

PERTS
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parricularly shown a8 a ¢xoss-hatched line on Exhibit “A* attached’
karatec and mada a part harecf (heysinafter the "sasement area").
i. The Grantes’s private vaceriine shall ke loczetad as
c¢loss to the Makana Road right-o!-s;y-hanndnxy iines as reasonably
practicablae. In areas shere tha Granksa’'s private watarline
¢xosses drivavays, the Grantes shall bury said waterline to pravent
any damage or visk of injurxy, Should additienal dxiveways be
congtructed }.n the futurs, said watarline shall be huxied hy the
Grantes in order that such driveways oan be comstructed. The
gractos skall be Jolely raspangible for waking xepairs to said
waterline, whethar aaid wgterline ba damaged by tha public or by
equipmant. balonging to the Grantsa or ths Grantor. but ‘ths Grantes
shall sot bes precludad frow seeking damages or qbtalning recourses
fxom pacties whoss negligence csuses such damages. The relocation
ef said waterlins, dua to future Councy {mprovements, ashall be
undextaken by the Grantes, and at no cose to the Grantok. It shall
ba the respempibility of tha Grantas te obtain permission fraom the
Seate of mu vhaxavar said wvatarline crossss State propaxcty.
2. The Grantee shzll pxy, at its gola m-p.' fox all
costs of constructing, relocating, maianeaining, oparating,
repairing, replacing or removing the Grantes’s pPrivats watsriinas
over, under, along and through the aasamsne arsa, and tha Grantse
shall defend, indemnify and hold harmless the Grantor f£yom any snd
all such costs, including but not limitsd to Attornsys faee, other
than fox dumages caused by Gmantor’a own negligence or wilifu)

misconduct,
- 3 -
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3. After ths !.uu;llation of tha Grantae’a privace

waterline, or after any subsequent relocation, removal,
maintenance, replacing or rapair/work tharson has baen complesed,
the eassmant ares and all sunmd-ing gxounds, to the aextent such
surrounding grounds shall be disturbad, wshall be restorad by the
Grantes to theixr oziginal condition, to tha extest that such
restoTakion is ramacnably possible.

4, The Grankss shall defend; dindemmifiy and hold
harulass the Crantor and the Grantox’s officers, smployasa, agentcs,
sucasyors and asaigns, against: any and. a1l claime for propercy
damage, peracmal {njury, or wrongful death by whomscaver suffered
ar brought, .arising iz any mmnmner wvhatzoaver, directly or
indirsatly, fxom the Grantss’s private wacarline or {ts placememc,
comstruction, Tecomatryuution, maintensncs, operation, repair,
replacsmsnt:, removal, or relocation, sxospt as may have deen caused

by Grantox‘’s own negligence or villful misconduet.
5. The Grantes shall dafend, indasnify and held

harmlass the Grantoxr and the Grantor’s officers, employees, agencs,
sucoessors and zswigns, fzom and againet any and all damage to
Grautes’s privets waterlinm ressulting from the public’e usa of ths
easemant area, Malrena Road or the Makena right-of-way, or Zrom the
Grantes's use, copstruction, and maintenance of the sasemant arsa,
Mukena Read or tha Makena right-of-uay, or from tha Grantor's
coustruction, reconstruction, maintanance, opezation, repair ar
tcch'al of any waterlins, sewerlins oy any othsr improvements in
tha easement area, Makana Road ox the Nakana right -of-wky.
-4 -
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§. Within ninety days aftar written notice from the
Grantor to ths Grantes ragquasting Grantse to relocace ice privace
watsxrline underground oxr to a differeat location, the Grantee shall
relocate its privete waterline underground or from the esasement
area to another ares, as dssignatad Dy tha Graantor. PROVIDED,
HOWEVER, che Grantor covenants with tha Grantes that any new
locaticn shall bs within the County’s Makana Road right-of-way, or
any v:l.:hming thexeof, in which ths Grancor shall gxant te thé
Grantee en eamevent to build, comstyyct, redonstruat, rabuild,
repaix and maintain & privete waterliis pije for Grantas’s -
exclusive uge as ap sppurtsnance to and in favor of the Banefittad |
Propercy. FROVIDED FURTHER, HOWRVER, at the sols option of the
Grantds, upon the Grantse’s rscsipt of ‘the relocation notice Lrom
the Grantex, ths Grantes may choosa to complstely remove its
private wataxline and texminate iks rights undar this agreement: ag
providad in paragraph 16. )

7. The Granteas shall not commit, suffer oxr po:ﬂ.c to ke
committed any waste, nuisance, strip or unlawful, Aimpropar ox
offensiva use of the aasement zrea, or apy pm thazeof, nox,
without che prier written consent of the Gxantor., cut down, zm
or destroy, or suffexr to be qut down, xamoved or destroyed, any
treese now growing within the essaement arsa.

4, Ths Grantee ghall comply with all of cthe

roaquiraeants of all county, municipal, assata and fadersl

aathoriciss and obsexve all coamty, mumicipal, state and fadaral

-5 -
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Taws now in force ar-which may hereinaftex be in forxce partaining
to the easamant area and Grantea‘s private watsrline.

9. The Grantas ghal) not comnit ox suffer any act eor
nagloct wberaby the eassmant azea or any improvemsnt rherses aball
bacoma subject €0 any attachmenc, lisz, charge or mmcumbrance
whatscaver, and shall dsfand, indemnify and hold harmless the
Gruntor from and against ull attachments, liens, chargss and
encumbrances cauged by any act or omission of Thes Grantse, its

officers, employses or agents, mnd all exparses resulting

tharefyom, - - T
10. The Grahtss shall deafand, indemnif®y and hold

harnlsss the Grantor from and against any claim or demard for loas,
liability or dsmags, including but nNot limited to clsims for
propexty damage, personal injury or desth resulting from the
‘granting of this emsaxaal or the Grantes’s private wmaterlina ox ita
placamant, copetruction, waintenunce, operacion, zapair,
replacszant, rsmoval or rslscatien, ox srising out of any sccident
on tha ecagement azea ocoasionsd by sny act or nuisance made ox
suffaxsd by the Grantee within che easement avea, Makens Rosd or
the Makena right-of-way, or growing aut of ar eanud by any fatlure
or the paxt of tha Grantes ta maintain the easemsnt area in a nafe
condition, or by any act oxr cmission of che Grantas, and from and
againat all sctions, suits, damages and claims Dby whomacever
brought or mada by reason of the Grantee’s nom~ohsexvance or non-
performance of any of tha terms, covenants and conditions herain or
tha rulaes, regulstians, ordinancas and laws of the federal, atacs,
-8 -
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municipal or couhty governmente applicable to the aasemsnt areas or
Grantea's privats waterlins.

11. If the Grancor shall be msde a party to any
licigation commsnced by ox against the Grantea (othar than
condemnation procesdinge or actiins against the Grantor challenging
ite ticls to tha essement ares or ics authority to grant thie
easepant), having to 2o with cths .m:m:ioa. maintanance,
eperation, repair, xaplacement, remeval or relocation of chis
waterlins, the Grantsa ahall pay all costs and expensas !nc‘umd by
or {mposed on” tha Grantor, including but act limiteq 5o Grantor's
attornsy’s faes; furthermare, tha Grantss shall pay all costs and’
expunses, including but not limited to actorney’s fees, which may
ha uuu;‘-.nd.. by or paid by the Grantor in snfoxving the covenancs
and agreemsnts of this casement.

12. In considexation for the granting of this sasemenc,
cha Grantes ghell procura, at its own costs and expsnae, and shall
maintain during the entire pariod of this sasewent and ac all cimee
during which all ox any peortien of Grantes’s privats wacarlinas
ahall .bw installed. above ground, a policy or policies of
comprehansive public liabilicy ingurance, in the minimum amount of
ONB MILLION AND NO/100 DOLLAERS (§1,000,000.00), insuring and
defending the Gragtor against all olaims for persanal injury and/ox
death aguinst vhioch the Grantes {s rasponsible to defend, indemnify
ox hold hazmless the Grantor under the teras of thigs agresment, and
in an amount of at least ONE HUNDRED THOUSAND AND X0/100 DOLLARS

{$100,000.60) for mll claims of property damagm againac which ths
-7 -
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Grantes is raupan-ibh to defend, indemnify or hold harmless the
Grantor under the terms of this Agresment. The Grantees shall
furnf{sk tha Granter wich a cetl:iﬂ.caeo 'huwing said policy or
policies to be initially im £orca and shall fuxnish a 1like
cartificate upon nch'mnl of the policy or policies, each
certificate to contain or be accompanied by ax assurance of the
insurar ts notlfy tha Grantor of mny intention &o cancel said
policy or policies at least aixty (60} days prior to actual
cancellation. The procuring of this policy or policles shall not
releasa or velisve X3 Grantes of its ruspensibility under this
agreamsnt or limit the amotnt of the Grantee’s liability under thias
agrasmant. Ths notice to cancel shall be sent to ths.Grantoxr at-

_ lemst sixty (80) days priar to the dacs of cancellation.

ﬁ. Tha Grantes shall, at ixs own expmnse, from time to
time und at all timas duying the term herecf, substantially repmix,
maintain and keep ia good and snfe repair, ordex, aud cendition,
reascnabla wear and tesy axcepted, the essement srea and the

Grataee’s p;:!.v-ec vatariine.

i4. In the evant condammacion procsedings shall be
initiaced by ths Grancoxr against the emsement sres, the Grantee
hayrsby acknowledges that the Grantse shall not be entitled to nox
will the Grantes assext any claim for compensaticn arisiag from the
vights gnnr.-d by this agrasmenr or Grantse’g private watarline.
The Grantor doss not warrant the conditions of che

" as.
The GrantCes 2Ccepts cthe easement arsa in the

sasanent axaa.
condition it L{s in at the commencewant of this sasement, and the

N et gy
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Grancas hersby acknowledges that the Grantor has mads no
represantations concerning cthe conditions aof the sasement area oT
its suitabllicy for the use intendsd to be mads thereof. The
Grantass accepts and assumas all risks with respact to mntzy upon
the ‘sensemenc aysa and the conditions thereof including, without
limication, any dangaxcus cenditions {latent or patent).

1€, uﬂnmtncmnhau'sewuu
cowplataly temova the watarline from the esssmant arsa and for a
paxiod of two (2) yearn thereafter fail to reinstall the wacerlins,
the Grantse shall, at tha Meu'n'z‘emu.'.‘.onmn exccata and
deliver to the Grantor an: {astrument suitahles for recordaticn in
tha appropriate registry office of the Scate of Hawaii am shall de

sufficiont to evideancey the termingtion and gurrender of tha

sasemsnt granted undexr this sgresment.
17. This agresment shall be comstruad snd governad by

the lasws af tha Stats of Rawail. -

13. Tha term “Grantass® vhsrever used herein shall be
hald to mesn and include the undersigned Grantas, and its perscnal
xepresentatives, devissas, heirs, sucsessors and asyigne; che texn
"Grantor® vherevar ussd herein shall bes held to mamn tha Counry of
Maus, its officexs, smployess, sgents, suczessors and aseigns) mnd

this {narrument shall bs binding upon and skall inura £o the
benefie of the paxrties herste and their xespactiva persenal

rapressntatives, devisess, heirs, successors and assigna.
19. This written agrasamant rapresencs cha entire
agreement of the partiag hereto. This agreement may be amended
- ’ -

¢ ey Y - @

yer /N-eNu/ .22
&0 rf
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" omly by written amendment exacuted by all of the undersigned

parties.
30, This agremant shall be recordad at the Bursau of

Couvayances af the Stats of Mawail at the Orantee’s expense and

upen such recordiag, ths Grantee’s rights, bentefits and burdens

nexain shall consticute rights, bansfits and obligations which

shall yun with the Grantes’s land described above and mhall accrus

to the benefit of and be ths responsibility of the Grantes mad all -
futurae owners of the Banafitted Propaxty, and the burden op the

umwmeumamuudnAamuwmrunmqmugmuckmmmngunn

in faver of the Smefitted Property.

21. If the Grantas fails to obgerve or parform any of
tha cexms and oconditions provided herein to bs obaarved or
pexfoxmad by the Grantee, including but not limited to failing to
maintain the ingursnce for the Crantor dascrided above, then an
ssgencial eondition of this agreement wsball ks oonclusively
prasumed to have bsen brmachad and tha Grantes shall ba -deamed o
bs in default and Grantor can Cancel thic agreament as £0llows:

At any time after a breach shall have occurxed, the
Grantor ehall notify the Grantee in wricing of its inteariom to
cancel thig agresmant. If, withia eixty (60) days of tha notice of
inrention to cancel belng mailed by the Gramtor to the Grantes, the
Grantee shall undesrtake to curxe the defmult mnd shall wirh due
diligencs thareaftar promptly curs the default, then tha Grantor
ahall not have grounds to cancel Chis agreement on sccount of such
If, within sixzy (60) days of the natica of intention to

default.
= Y0 =
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cwiel Ledly m.n iled by lhe franrar e rhe fivantasd, the Glancse
ehall nos und-:enkc to cure che defaule or, having undercaken to
aquzre the dafault. shall not sure the dozluz: pramptly thereatcaer,
then the Geantor shall have the Tight to apply to the Sacend
Cirouit Court of tha Staca of Hawaii or ocher court of coopetent
Jurisdiction for an order declaring chiw agresewent cuncelled and of
no furthar forge and elfent, and upon receiving such an ordex Zyom
the Couxe, ths Crancoxr shall be entitlad to remove the Gxantes's
private vaterliina from the easemint araa. ’

Nothing ia viis paragzuph Ji shall bu uvutisvtzued Lo lhik
or praclude She Grantor from exarcislng aay othaxr available remady
at law or In equity with respect to the Grantse’s breach of che

carmop of this agrwsaent.
IH WITNESS. WHEREOF, the parties harsta have causad thig

foscrument to duly executed thie <47 aay ot _ Ladiedae .
194%s. 5

n -

p-g
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Oy g 21
ay.
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tu.__m_r.____.
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STATE OF HAWAJL e
CITY AND COUNTY OF HONOLULL } .
on this . > day of Tl 1996
h."r. ne ‘M M_——'—-—.—_—T‘
e ; ot a4 perssaally
v v At the

'L'tk.'g;i_—.l. “. “?:'“ bt | 7 e N 560 Aol

RAWAZ TAM

mcmwnum.\unum ion

ﬂut nill ‘a-m snd sealed in bmhalf of gaid
'xpsneun by authority sof J.u“.l:::d of Divestors, mand the saidg

o 2o o s vanen ¢ amas e B SHCIR..
Muu—nt to be the free st and daed of amid

. Bt o

gorporation #% Trustee.
»
3 7,
My aommission expizes _ML

s as Trustse Il -zu.-n-u and that. the sanl nz!&a.d 3%

44
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STATE OF HASIALL : e
COWTY OF MAUS } ) -

Dnthh..._..dlret

bafore me appea
parsonally kmn. who, S-Ln' by me 517 IWBH'- na E;: M/UM
che COMPANY,
mmd

i &
:.wm""_nn"""""‘_!m—"‘“‘u 7o
le Trust Agceemant of Mary ma?&‘a« 3:?-: January 14,

Aavoasd.
2933, thl: =ht asn]l affixed !n EM ton ing instrument is che
: sald  instcrumant

asrporacs seal of ssid ecrmnt
led behalf of said ian by suthorircy of :::

aigoed and ssaled on eupot
Board of Direceors, and the said officer scknowladged gseid
inetrumane to he the free act and deed of said corporatian.

1N UWITAESS WHEREQP, { have harsunte st
officlal esal. = band end

Notary sublic, dtacte of Hawaii

My commission expires:

OTATE OF HAWAIZ  }
MO’MU: ]

on chis _zi.. day o:ﬁ#nm__x. 1994 batora
e B8 1y kaown, who

me M LINTA
being by n duly sworm ua say that she s Bayer af che
of Mauf, Llicical -uhuvhm of thg state of M.u and
the ssal u ixed 0 che fo inatirusent ie the lawful ml. of
che said cauu:t.a! Maul, a ehan the gaid instcument was gned
and sesled half of said. County of Mmui by luehuﬂ.uy o! s.u
ackngwl the said

cluxur. and che «¢aid LINDA NALS
josurument to be the fra¢ acc and deed of said County of Haui.

WITHESS WHENESF, I hava hersunta set sy hand and

3]
nftiaial) esal.
Hotary e, Statsw of Hewail

My commiasion expires: (Z=7-77

p.12
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MEMORANDUM OF UNDERSTANDING
Makena Road and Ahihi-Kina*u Natural Area Reserve

THIS MBMORANDUM OF UNDERSTANDING ("MOU") is made and entered

into this _| .Sk, . day of [Desombetr . 2010, by and between the Department of
Land and Natural Resources, State of Hawaii ("DLNR" and the County of Maui

{"COUNTY"), a political subdivision of the State of Hawaii.

WITNESSETH:

WHEREAS, pursuant to Executive Order No. 2668, dated June 29, 1973, the
Ahihi-Kina"n Natural Areas Reserve ("NAR") was set aside by the governor of the State
of Hawaii, 10 be under the exclusive control and management of DLNR; and

WHEREAS, pursnant 1o said Executive Order No. 2668, Makena-Keoneoio
Government Road, as shown on the map attached hereto as Exhibit "A", and made a part
hereof, was excluded from the NAR; and

WHEREAS, neither the State of Hawaii nor COUNTY claim jurisdiction over
that portion of Makena-Keoneoio Road that runs through the NAR; and

WHEREAS, COUNTY has the authority, pursuant to Chapter 12,50, Mauj

_ County Code, as amended, to provide surface maintenance of “old government roads", as

the same is defined in Section 12.50,030, Maui County Code, as amended, which
includes that portion of Makena-Keoneoio Road that runs through the NAR; and

WHEREAS, DLNR and COUNTY are desirous of protecting the natural
environment within the NAR, and also providing for the safety of the public traveling
along Makena-Keoneoio Road; and

WHEREAS, DLNR and COUNTY wish to enter into a mutually-beneficial
agreement to accomplish both these purposes;

NOW THEREFORE, in consideration of the mutual benefits that will acerue to
DLNR and COUNTY, the parties agree as follows:

A, DLNR agrees:

1, DLNR shall be responsible for, and shall bear all the cost of maintaining
roadside vegetation-along that portion of Makena-Keoneoio Road that runs through the
NAR, on both sides of the road, immediately adjacent to the roadway surface,

2. DLNR shal.l be responsible for access to the NAR from that portion of
Makena-Keoneoio Road that runs through the NAR, and shall be responsible for any

EXHIBIT 7



coritrol of Parkifig alomy the Toadway ot the area immediately adjacent to the roadway
surface. DLNR shall install and maintain appropriate signs as necessary to carry out this
function.

w3 If, in the course of its normal and regular activities in and around the
NAR, DLNR discovers a condijtion requiring correction which it believes to be within the
scope and responsibility of COUNTY under this MOU, DLNR shall notify COUNTY as
soon as practicable. If the condition is within COUNTY"s scope of responsibilities under
this MOU, COUNTY shall take reasonable steps to remedy such condition.

B. COUNTY agrees:

1. COUNTY shall provide surface maintenance to that portion of Makena-
Keoneoio Road that runs through the NAR, including placement or removal of surface
materials on the roadway and remedial patching, as necessary, to the extent the Council
of the County of Maui has authorized funds for such work in the annual budget
ordinance, or any amendments thereto,

2. If, in the course of its normal and regular activities in and around the
NAR, COUNTY discovers a condition requiring correction which it believes to be within
the scope and responsibility of DLNR under this MOU, COUNTY shall notify DLNR as
soon as practicable. If the condition is within DLNR's scope of responsibilities under this
MOU, DLNR shall take reasonable steps to remedy such condition.

C. DLNR and COUNTY jointly agree:

1. DLNR and COUNTY will jointly pursue enforcemeni of any laws, rules
and regulations on and around that portion of Makena-Keoneoio Road that runs through
the NAR, whether civil or criminal, or both, to the extent necessary to carry out the intent
of this MOU.

2. DLNR and COUNTY expressly agree and affirm that no obligations to
either party pursnant to this MOU shall be construed as an admission of ownership over
that portion of Makena-Keoneoio Road that runs through the NAR by either party.

3. DLNR and COUNTY agree to use best efforts to jointly pursue available
monies through capital improvement projects from their respective legislative bodies, in
order to assist with the services to be rendered under this MOU.

4. DLNR and COUNTY ﬁgree to abide by =il general terms and conditions
included in Section D, as stated below.

o
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5. This MOU shall be effective for five (5) years from the date of execution,
provided that it may be canceled, amended or extended upon written agreement by both
DLNR and COUNTY.

D. General Terms

DLNR and COUNTY also agree that the following provisions be made a part of
this Agreement as general terms:

1. Governing Law. This Agreement shall be governed by, and construed and
interpreted in accordance-with the laws of the State of Hawaii, and the courts of the State
of Hawaii shall have exclusive Junsdxcuon in any action to interpret or enforce this
Agreement. :

2. Nondlscnrmnatxon No person performing work under this Agreement,
mcludmg any subcontractor, employee, or agent of the DLNR or COUNTY, shall engage
in any discrimination that is prohibited by any applicable federal, state, or county law.

kE Compliance With Laws. The DLNR and COUNTY shall comply with all
of the requirements of all municipal, state, and federal authorities and observe all
municipal, state and federal laws now in force or which may be in force.

4, Assignments. Neither the DLNR nor ‘the COUNTY shall transfer to,
assign, or permit any other person to perform its respective duties, obligations, or
interests under this Agreement, either voluntarily or by operation of law, without the
prior written approval of the other party.

5. Headings, The article and paragraph headings herein are inserted only for
convenience and reference and shall in no way define, describe or limit the scope or
intent of any provision of this Agreement,

6. Partial Invalidity. If any term, provision, covenant or condition of this
Apgreement should be held to be invalid, void or unenforceable, the remainder of this
Agreement shall continue in full force and effect and shall in no way be affected,
impaired or invalidated thereby.

7. Waiver, No party to this Agreement shall be deemed to have waived the
exercise of any right or any obligation hereunder, unless such waiver is made expressly
and in wntmg

)
8. Entire Agreement, This Agreement constitutes the entire agreement
between the parties hereto and supersedes all other prior or concurrent oral or written
letters, agreements, or understandings.

EXHIBIT 7



9, No Partnership. The COUNTY and the DLNR agree that nothing in this
Agreement should be construed as creating any type of partnership or joint venture
arrangement or principal and agent relationship between them.

10.  No Party Deemed Drafter. Each party has thoroughly reviewed and

revised this Agreement and has had the advice of counsel prior to the execution hereof,
and the parties agree that neither party shall be deemed to be the drafter of this

Agreement,

This MOU may be executed in counterparts, each of which shall be deemed an original
and said counterparts shal] together constitute one and the same instrument.

IN WITNESS WHEREOQF, the parties hereto have executed this MOU as of the
day and year first above mentioned. ,

COUNTY:

APPROVAL RECOMMENDED: COUNTY OF MAUI

%&%,OJM& ; ByML—\
MILTON M. ARAKAWA, ALC.P. ' - CHARMAINE TAVARES

Director of Public Works : Its Mayor

DLNR:
APPROVED AS TO FORM AND DEPARTMENT OF LAND AND
LEGALITY:

5
7
i

DAVID A, GALAZIN <9 TWILLIAM 1. AILA, GR.

Deputy Corporation Counsel . ##= Interim Chairperson
County of Maui Board of Land and Natural
SNALL\DAG\WMayoriMekena Rd MOU draft 5-26-10.doc Resources

APPROVED AS TO FORM:

~ Sl

LINDA L. W. CHOW
Deputy Attorney General
State of Hawaii

EXHIBIT 7
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