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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

Land Division
Honolulu, Hawaii 96813

December 11,2015

Board of Land and Natural Resources
State of Hawaii

Honolulu, Hawaii Hawai'i

Approve Form of Lease for Extended, Amended and Restated General Lease No.
S-3961, Hilo-Hawaiian Associates, Inc., Lessee, Waiakea, South Hilo, Hawaii,

Tax Map Key: 3 / 2-1-003:005. The proposed lease contains non-standard

provisions regarding the parties' development agreement, assignment of lease,
breach, improvements, improvement bond and withdrawal.

BACKGROUND:

At its meeting of October 26, 2012, Item D-11, the Board of Land and Natural Resources

approved in concept the request of Hilo-Hawaiian Associates, Inc., Lessee under General

Lease No. S-3961 (Lessee), for an extension of its lease pursuant to Act 219 Session
Laws of Hawaii 2011 (Act 219). A copy of Act 219 is included as Exhibit A-l of Exhibit
AA attached. The requested extension was for 37 years from the end of the current
expiration date of the lease of April 14, 2031, for an aggregate term of 55 years (18 years

remaining on lease plus 37-year extension).

The Board approval in concept required Lessee to negotiate a development agreement
with Land Division, and provide plans and specifications for its renovation project. Staff

sought Board approval of a proposed Development Agreement (DA), including plans and
specifications that included re-surfacing of the hotel roof, renovation of the guest rooms

and corridors, and replacement of the chiller/cooling tower, at the Board's meeting of

July 12, 2013, Item D-4. The cost of the renovation was $5,831,442. The Board

approved the DA. A copy of the approved Board action is included as Exhibit A-2 of

Exhibit AA attached. The DA was executed by the State and Lessee with an effective

date of August 8, 2013.

At its meeting of August 22, 2014, Item D-14, the Board approved the annual rent for the

initial ten-year period under the extended lease period. See Exhibit AA attached.

1 Exhibit AA is a redacted version of the Board's action of August 22, 2014, Item D-14, omitting some of

the exhibits thereto.
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DISCUSSION:

The Department of the Attorney General (AG) prepared a draft of the Extended,

Amended and Restated Lease (EAR Lease). Staff reviewed the draft EAR Lease and

proposed a number of revisions, and also shared the draft with Lessee for comment. As

explained below, Lessee's primary concern was with the assignment of lease evaluation
policy included in the EAR Lease. Attached as Exhibit BB is a redlined version of the

EAR Lease showing changes between the draft initially prepared by the AG and the

revised draft resulting from staff's proposed edits and further negotiation with the

Lessee.2 A summary of the changes follows:

Recitals: Staff included a reference to the DA at page 1 of the EAR Lease.

General: Staff included a provision at page 2 of the lease to clarify that in the event of a

conflict between the DA and the EAR Lease, the EAR Lease shall control.

13. Assignments: As mentioned above, Lessee had concerns with the assignment of lease

evaluation policy that was incorporated into the EAR Lease. This policy provides that
the State may charge a premium based on the amount by which the consideration for the

assignment of the lease exceeds the depreciated cost of improvements (or renovations)
and trade fixtures being transferred to the assignee. The percentage used to calculate the

premium is dependent upon the number of years elapsed under the lease, and decreases
over time, as follows:

Years Percentage

1 - 5 50%
6 - 10 45%
11-15 40%
16-20 35%
21-25 30%
26 - 30 25%
31-35 20%
36-40 15%
41 - 45 10%
46 - 50 5%
51 - 0%

Due to the age of the buildings on the lease premises, the cost of the original

improvements and trade fixtures has been completely or nearly completely depreciated in
Lessee's case. Lessee has expended over $5.8 million on renovations to the lease

premises and has agreed to set aside 3% of the total room revenue each year, no less than

$200,000 per year for the duration of the EAR Lease, to be spent entirely on maintaining

the hotel during the extended term of the lease. Lessee was concerned that if it were to

2 Insertions are indicated by double underscoring in red typeface and deletions are indicated by

strikethrough.
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seek Board approval of the assignment of the EAR Lease in the future, Lessee would

only be able to claim the depreciated cost of its renovations as a deduction from any

consideration paid by an assignee under the policy, thereby resulting in what Lessee felt

was a windfall to the State from Lessee's investment to maintain an aged property in

good condition.

To address this concern, staff working with the AG included language at page 7, section
13 of the EAR Lease that expressly provides that Lessee is to be credited for all the years

that have elapsed under the lease since it was issued on April 15, 1966. Under this

approach, with the lease currently in its 49 year, the percentage that would be paid under

the assignment policy decreases to 5%. In year 51, it decreases to zero. Since the EAR
Lease is a continuation of the lease originally issued in 1966, staff has no objection to the

clarifying language in section 13 of the EAR Lease.

21. Breach: Staff included default triggers in the breach provision of the EAR Lease to

cover Lessee's obligation under the DA to maintain Furniture, Fixture & Equipment

account into which the $200,000 of room revenues annually is to be deposited. See

section 21, at page 17 of Exhibit BB.

40. Substantial improvements: Staff added language tying the substantial improvement
obligation under the EAR Lease to the DA.

41. Bond, improvement: Again, staff added language to tie the improvement bond

requirements to the DA, and to provide that Lessee may reduce the amount of the bond

by the value of any completed improvements of the premises by following certain

procedures. See pages 23-24 of Exhibit BB.

48. Withdrawal: Section 48 of the draft EAR Lease included a withdrawal provision.

Withdrawal provisions are normally used in the Department's large pasture or

agricultural leases, and not in leases of smaller commercial or hotel/resort properties,

such as the subject lands. Accordingly, staff is recommending the deletion of the
withdrawal provision in the lease. See page 25 of Exhibit BB.

Definitions: Staff included a definition of "Development Agreement" in the definitions

section of the EAR Lease.

Additionally, staff draws the Board's attention to section 49 of the lease relating to the

realignment of a road called Coconut Drive as depicted on Exhibit D to the EAR Lease.

A provision was included in the original lease for the lessee to effect the realignment of

the road at its own expense upon notice from the State. Records show that the road has

been realigned, though not necessarily along the route of the "Proposed Road" shown in

Exhibit D. Section 49 has therefore likely been satisfied, however, due to legal

restrictions on the amendment of leases issued at public auction, staff understands the

provision cannot be deleted. Accordingly, section 49, which appeared in the original

lease of the premises as section 18, is preserved in the EAR Lease as drafted by the AGs.
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Lessee reports that it has completed the improvements required for the lease extension.

Staff will be arranging for a final inspection of the premises to ensure that all the

requirements of the DA have been satisfied. Lessee continues with renovations outside

the dollar amount required for its extension, and reports it has exceeded the $5.8 million

requirement by about $200,000 as of November 2015.

RECOMMENDATION: That the Board:

1. Approve the form of the extended, amended and restated lease under General Lease

No. S-3961, Hilo-Hawaiian Associates, Inc., Lessee, substantially in the form of

Exhibit BB attached hereto, subject to the conditions set forth above and further

subject to:

a. Final review and approval by the Department of the Attorney General; and

b. Such other conditions as may be prescribed by the Chairperson which are in
the best interests of the State.

Respectfully SubrmQed,

^evin E. Moor^ /
Assistant Administrator

APPROVED FOR SUBMFTTAL:

-1
/L/

•'/^U,( /c€
). Case, Chairperson
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

Land Division
Honolulu, Hawaii 96813

August 22, 2014

Board of Land and Natural Resources
State of Hawaii
Honolulu, Hawaii Hawai'i

Approve Rent Determination for the First Ten Years of Extended, Amended and
Restated General Lease No. S-3961, Hilo-Hawaiian Associates, Inc., Lessee,
Waiakea, South Hilo, Hawaii, Tax Map Key: 3rd/2-1-03:05

BACKGROUND:

At its meeting of October 26, 2012, Item D-11, the Board of Land and Natural Resources
approved in concept the request ofHilo-Hawaiian Associates, Inc., Lessee under General
Lease No. S-3961, for an extension of its lease pursuant to Act 219 Session Laws of
Hawaii 2011 (Act 219). A copy of Act 219 is attached as Exhibit A-l. The requested
extension was for 37 years from the end of the current expiration date of the lease of
April 14,2031, for an aggregate term of 55 years (18 years remaining on lease plus 37-
year extension).

The Board approval in concept required Lessee to negotiate a development agreement
with Land Division, and provide plans and specifications for its renovation project. Staff
sought Board approval of a proposed Development Agreement (DA), including plans and
specifications that included re-surfacing of the hotel roof, renovation of the guest rooms
and corridors, and replacement of the chiller/cooling tower, at the Board's meeting of
July 12,2013, Item D-4. The Board approved the DA. A copy of the approved Board
action is attached as Exhibit A-2. y,

.' -„.-„ s§.
One of the Applicant Requirements under the July 12,2013 Board approval was for Q S ^
Lessee to "[p]ay for an appraisal to determine the fair market value of the lands to be ^ S Q
developed, as determined by an appraiser for the Board, with such detennination to § aj JJ ^j
address, as applicable, the percentage rent where gross receipts exceed a specified ^ ^ 0 r^i
amount pursuant to Act 219 SLH 20 II." The date of valuation was July 12, 2013, the ;- ^ g r^]
date of the Board approval of the lease extension. ^ z! §

DISCUSSION: B|^ It)
a! ^" L- "ST

§!< 4
Land Division procured an appraiser to determine the rent for the first ten years of the ^ <§
extended lease tenn. The selected appraiser prepared an independent appraisal dated

D-14
EXHIBIT AA
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December 18, 2013 that set the rent for the first ten years of the extension of the lease at

$365,600.00 per annum (base rent), and percentage rent of:

3% of gross revenues up to $12.0 million;
2.5% of gross revenues between $12.0 & $15.0 million; and
2.0% of gross revenues over $15.0 million

to the extent percentage rent exceeds the base rent.

By letter dated March 4, 2014, staff conveyed the results of the appraisal to the Lessee,
who requested a copy of the full appraisal report. Staff provided the report to Lessee, and
after reviewing it. Lessee requested a meeting with staff to discuss the report. At the
meeting. Lessee questioned the analysis and conclusion in the report, asserting that the
appraisal was unreasonable and resulted in an inflated rent determination. Lessee
requested that another appraiser be retained to review the rent determination for
reasonableness. Staff agreed to this request because Act 219 provides greater discretion
to the Board in negotiating terms of the extended lease than is generally available under
Hawaii Revised Statutes, Section 171-17.'

Thereafter, Land Division's appraisal selection committee selected John Child &
Company, Inc. (JCCI) to review the initial appraisal report for reasonableness, and if
JCCI determined that the methodology and valuation were unreasonable, then JCCIwas
to establish a fair market rent for the first ten years of the extended lease. JCCI prepared
an independent appraisal report dated June 25,2014, a copy of which (without its
addendum) is attached as Exhibit A-3. In short, JCCI found that the initial appraisal used
the ground rent for another State lease in the Banyan Drive area, General Lease No. S-
5844 for the Naniloa Hilo Hotel, as a comparable without discounting the rent for market
conditions that have occurred since the lease rent of $500,000 per annum was established
by auction in 2006. JCCI additionally found that the initial appraisal report omitted as a
comparable the rent re-opening done in 2011 for the Hilo Hawaiian Hotel under the
subject General Lease No. S-3961, which set the annual rent at $133,200.

For these reasons and others mentioned in the JCCI appraisal, JCCI established an
independent fair market rent for General Lease No. S-3961 of $185,400 per annum, or
2% of gross revenues, whichever is higher. See Exhibit A-3 at page 22. Staff supports
the rent determined by JCCI.

1 Initially, staff proposed that the cost of the review appraisal be split 50/50 between Lessee and the State.
However, staff later reconsidered this arrangement and requested Lessee to pay the full cost of the review

appraisal to be consistent with the requirements of Act 2 19, which provides in part at subsection (f):

The applicant for a lease extension shall pay all costs and expenses incurred by the
department in connection with the processing, analyzing, and negotiating of any lease

extension request and document, and the development agreement under subsections (a)

and (b).

See Exhibit A-1 at 4. Staff reports that Lessee has paid the full cost of both the initial appraisal report
($5,371.73) and the review appraisal report ($9,319.37),



BLNR - Approval of Rent in
Extension of GL S-3961

Page 3 August 22, 2014

Over one year has passed since the Board's approval of the lease extension on July 12,
2013. Staff understands that the lease extension will have the same commencement date
as the July 12, 2013 Board approval, and that Lessee will need to pay the difference
between the old rent and the new rent under extended lease from and after July 12,2013.

RECOMMENDATION: That the Board:

1. Approve the rent determination for the first ten years of the extended, amended and
restated lease under General Lease No. S-3961, Hilo-Hawaiian Associates, Inc.,
Lessee, pursuant to the appraisal report of John Child & Company, Inc. dated June
25,2014, which set the rent at $185,400 per annum, or 2% of gross revenues,
whichever is higher.

Respectfully Submitted,

.evin E. Moore

;ting Administrator'

APPROVED FOR SUBMITTAL:

^^^c^^y
J. Aifla, Jr., chairperson

Land Board Meeting: August 22, 2014; D-14: Approved as suhnitted.

Approved as submitted. After discussion among the Board members, the Board
approved.the..staff.recommendation on.the rent for the-first~ten'years"orAe

extension period, and expressed appreciation to Garv"0da"for-attendii
to answer questions.



EXHIBIT A-l



GOV.MSG.NO. Ai23

EXECUTIVE CHAMBERS

HONOLULU

NEIL ABERCROMBIE

GOVERNOR

July 11, 2011

The Honorable Shan Tsutsui, President
and Members of the Senate

Twenty-Sixth State Legislature
State Capitol, Room 409
Honolulu, Hawaii 96813

The Honorable Calvin Say, Speaker
and Members of the House

Twenty-Sixth State Legislature
State Capitol, Room 431
Honolulu, Hawaii 96813

Dear President Tsutsui, Speaker Say and Members of the Legislature:

This is to inform you that on July 11, 2011, the following bill was signed into law:

SB1530SD1 HD2CD1 RELATING TO PUBLIC LANDS
Act 219 (11)

NElNABERCROMBIE
Governor, State of Hawaii

EXHIBITA-1



Approved by the Governoc

on' -'VL 11 ?nn ^ ACT 219
THE SENATE r^ n fc l ^ 1530
TWENP^-SIXTH LEGISLATURE, 2011 ^» M IM I ) S.D. 1
STATE OF HAWAII ^ • — . • - ^ • ^^ ^

C.D.1

A BILL FOR AN ACT

RELATING TO PUBLIC LANDS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

1 SECTION 1. The legislature finds that many of the leases

2 for hotel and resort properties on state land, such as in the

3 Banyan Drive area in Hilo, Hawaii, are nearing the end of the

4 lease term. Faced with the uncertainty of continued tenancy,

5 lessees have little incentive to make major investments in

6 infrastructural improvements and to ensure fche long-term

7 maintenance of the facilities. As a result, the infrastructure

8 on these properties has been deteriorating.
» *

9 Act 55, Session Laws of Hawaii 2000, attempted to address

10 the problem of deterioratin9 hotel and resort infrastructure in

11 east Hawaii on the island of Hawaii by authorizing the board of

12 land and natural resources to issue new leases to the existing

13 lessees in the Banyan Drive area. However, this Act was later

14 found to be unconstitutional under article XI, section 5, of the

15 Hawaii State Constitution.

16 The legislature finds that business lessees typically sell

17 " or assign their leases that are nearing the end of the lease

18 terms at a discount, euid believes that it would be unfair to the

2011-2328 SB1530 CD1 SMA.doc
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1 prior assignors of the leases if the State granted extensions of

2 leases that previously could not be extended under existing law

3 or lease terms to the newly-assigned lessees who acquired their

4 leases at a discount due fco short remaining lease terms.

5 The purpose of this Act is to authorize the board of land.

6 and natural resources to extend hotel or resort leases that have

7 not been sold or assigned within the last five years, for

8 lessees who.commit to substantial improvement to the existing

9 imp rovement s.

10 SECTION 2. Chapter 171, Hawaii Revised Statutes, is

11 amended by adding a new section to be appropriately designated

12 and to read as follows:

13 "§171- Hotel or resprt leases/ extension of -term. (a)

14 Notwithstanding section 171-36, the board may extend the rental

15 period of a lease of public lands for hotel or resort use upon

16 the approval by the board of a development agreement proposed by

17 the lessee or by the lessee and developer to make substantial

18 improvements to the existing improvements.

19 (b) Prior to entering into a development agreement, the

20 lessee or the lessee and developer shall submit to fche board the

21 plans and specifications for the total development being

2011-2328 SB1530 CD1 SMA.dOC
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1 proposed. The board shall review the plans and specifications

2 and determine:

3 (1) Whether the development proposed in the development

4 agreement is of sufficient worth and value to justify

5 the extension of the lease;

6 (2) The estimated period of time to complete the

7 improvements and expected date of completion of the

8 improvements; and

9 (3) The minimum revised annual rent based on the fair

10 market value of the lands to be developed, as

11 determined by an appraiser for the board, and the

12 percentage of rent where gross receipts exceed a

13 specified amount.

14 No lease extension shall be approved until the board and the

15 lessee or the lessee and developer mutually agree to the terms

16 and conditions of the development agreement.

17 (c) No construction shall commence until the lessee or the

18 lessee and developer have filed with the board a sufficient bond

19 conditioned upon-the full and faithful performance of all the

20 terms and conditions of the development agreement.

2011-2328 SB1530 CD1 SMA.doc
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1 (d) Any extension of a. lease pursuant to this section

2 shall be based upon the substantial improvements to be made and

3 shall be for a period not longer than fifty-five years.

4 (e) Any extension of- a lease granted pursuant to this

5 section shall be effectuated, documented, and executed using the

6 most current lease form and leasing practices and policies of

7 the board. The intent of this subsection is to ensure that an

8 extended lease, like the issuance of a new lease, will be

9 subject to the most current leasing practices and policies of

10 the board, which shall be incorporated into the lease document.

11 (£) The applicant for a lease extension shall pay all

12 costs and expenses incurred by the department in connection with

13 the processing, analyzing, and negotiating of any lease

14 extension request and document/ and the development agreement

15 under subsections (a) and (b) .

16 (g) As used in this section, "substantial improvements"

17 means any renovation, rehabilitation, reconstruction, or

18 construction of the existing improvements, including minimum

19 recfuirements for off-site and on-site improvemenfcs, the cost of

20 which equals or exceeds fifty per cent of the market value of

21 the existing improvements that the lessee or the lessee and

2011-2328 SB1530 CD1 SMA.dOG
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1 developer install, construct, and complete by the date of

2 completion of the total development.

3 (h) As used in this section, "hotel or resort" means a

4 development that provides transient accommodations as defined in

5 section 237D-1 and related services, vrhich may include a front

6 desk, housekeeping, food and beverage, room service, and other

7 services customarily associated with transient accommodations;

8 provided that no development shall qualify as a hotel or resort

9 under this section unless at least seventy-five per cent of the

10 living or sleeping quarters in the development are used solely

11 for transient accommodations for fche term of any lease

12 extension."

13 SECTION 3. New statutory material is underscored.

14 SECTION 4. This Act shall take effect on July 1, 2011;

15 provided that this Act shall be repealed on December 31, 2015.

APPROVED this 1 1 day of tlUL ,2011

^^a^^
GOVERNOR OF THE STATE OF HAWAII
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

Land Division
Honolulu, Hawaii 96813

July 12, 2013

Board of Land and Natural Resources
State of Hawaii
Honolulu, Hawaii liawai'

Approve Negotiated Development Agreement, and Proposed Plans and
Specifications for Improvements for General Lease No. S-3961, Hilo-Hawaiian

Associates, Inc., Lessee; Authorize the Extension, Amendment and Restatement

of General Lease No. S-3961, Hiio-Hawaiian Associates, Inc., Lessee, for an

Aggregate Term of 55 Years, Waiakea, South Hilo, Hawaii, Tax Map Key:(3) 2-
1-03:05.

APPLICANT AND REQUEST:

Hilo-Hawaiian Associates, Inc. is requesting approval of the negotiated Development
Agreement, and its proposed plans and specifications for improvements in connection
with the extension of the lease term of General Lease No. S-3961 pursuant to Act 219
Session Laws of Hawaii 2011, which authorizes the extension of hotel and resort leases
along the Banyan Drive area ofHilo, Hawaii.

LEGAL REFERENCE:

Section 171- 36(b), Hawaii Revised Stahites, as amended, and Act 219 SLH 2011.

LOCATION:

Portion of Government lands situated at Waiakea, South Hilo, Hawaii, identified by Tax
Map Key: (3) 2-1-03:05, as shown on the attached map labeled Exhibit 1.

AREA:

5 acres, more or less.

AfPROVED BY THE BOARD OF
LAND AND NATURAL RESOURCES

AT ITS MEETING HELD ON H_,

EXHIBIT A-2
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TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act

DHHL 30% entitlement lands pursuant to the Hawaii State ConstihJtion: NO

CHARACTER OF USE:

Resort-hotel purposes and uses accessory or incidental thereto and customarily conducted
within resort-hotel areas.

TERM OF LEASE:

Original term of 65 years, commencing on April 15, 1966 and expiring on April 14,
2031.

Requesting an extension of 37 years from the end of the current expiration date of the
lease, for an aggregate term of 55 years (18 years remaining on lease plus 37-year
extension).

ANNUAL RENTAL:

Current rent is $133,200.00, due in semi-annual installments of $66,600.00 on April 15
and October 15 of each year.

RENTAL REOPENINGS:

Reopenings in the original term were at the end of the 20 ,35th, 45th, and 55th years of the
term, on April 15. The last rental reopening occurred on April 15, 201 1.

Reopenings in the extended term shall be as of the date of this Board action, and at the
end ofthe-10th, 20th, 30th, 401h, and 50ttl years of the extended term.

CHAPTER 343 - ENVIRONMENTAL ASSESSMENT:

In accordance with the "Exemption List for the State of Hawaii, Department of Land and
Natural Resources, as Reviewed and Concurred Upon by the Environmental Council
(Docket 91 -EX-2, December 4,1 991)", the subject request is exempt from the
preparation of an environmental assessment pursuant to HAR § 1 l-200-8(a)(0,
"Operations, repaire, or maintenance of existing structures, facilities, equipment, or

topographical features, involving negligible or no expansion or change of use beyond that
previously existing," and HAR § 1 l-200-8(a)(2), "Replacement or reconstruction of
existing structures and facilities where the new structure will be located generally on the
same site and will have substantially the same purpose, capacity, density, height, and
dimensions as the structure rq)laced." See Exhibit 2 attached.
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DCCA VERIFICATION:

Place of business registration confirmed: YES J(, NO
Registered business name confirmed: YES ,X NO
Applicant in good standing confirmed; YES X NO _

APPLICANT REQUIREMENTS:

Lessee shall:

I. Comply with the requirements of Act 219 SLH 2011;
2. Execute the negotiated Development Agreement, and proceed with its proposed plans

and specifications for improvements in connection with the extension of the lease
term of General Lease No. S-3961 pursuant to Act 219 SLH 201 1 upon approval by
tlie Board; and

3. Pay for an appraisal to determine the fair market value of the lands to be developed,
as determined by an appraiser for the Board, with such determination to address, as
applicable, the percentage rent where gross receipts exceed a specified amount
pursuant to Act 219 SLH 2011.

REMARKS:

At its meeting of October 26, 2012, Item D-11, the Board of Land and Natural Resources
approved in concqit the request ofHilo-Hawaiian Associates, Inc., Lessee under General
Lease No. S-3961 (Lessee), for an extension of its lease pursuant to Act 21 9 Session
Laws of Hawaii 2011 (Act 219). The requested extension was for 37 years from the end
of the current expiration date of the lease of April 14,2031, for an aggregate term of 55
years (18 years remaining on lease plus 37-year extension). A copy of the Board action
of October 26, 2012, Item D-11, is aUached as Exhibit 3.

The Board approval in concept required Lessee to negotiate a development agreement
with Land Division, and provide plans and specifications for its renovation project. Staff
rq}orts that Lessee has negotiated a proposed Development Agreement (DA) with Land
Division, a copy of which is attached as Exhibit 4. Lessee has additionally provided staff
with plans and specifications for its renovation project to include re-surfacing of the hotel
roof, renovation of the guest rooms and corridors, and replacement of the chiller/cooling
tower, a summary of which is incorporated into the attached DA.

As discussed in the Board action of October 26,2012, one of the conditions of Act 219 is
that a lessee must commit to substantial improvements to the existing facilities on the
premises. '"Substantial improvements' means any renovation, rehabilitation,

reconstruction or construction of the existing improvements, including minimum
requirements for off-site and on-site improvements, the cost of which equals or exceeds
fifty per cent (50%) of the market value of the existing improvements that the lessee or
the lessee and developer install, construct, and complete by the date of completion of the



BLNR - Review of Development Pa9e 4 July 12, 2013

Agreement, GL s-3961

total development." Lessee has provided staff with a Summary Appraisal Report dated
September 14, 2012 that indicates that the estimated market value of the leasehold
interest in real property improvements associated with the subject property, as of August
28, 2012, is $10,895,000. Fifty percent of that amount is $5,447,500.

Under the proposed plans and specifications, all floor coverings and wall coverings in the
guest rooms and corridors will be replaced. Painted surfaces will be refinished. The
HVAC controls and electrical fixtures in the guest rooms and corridors will all be
replaced, as will the plumbing fixtures in the bathrooms, with the exception of the
bathtubs, which will be refinished. Tlie fire alarm system will be replaced throughout the
hotel, and the roof will be resurfaced. The roof resurfacing, guest room and corridor
renovations are estimated to cost $4,991,235. The chiller/cooling tower replacement,
including demolition and removal of existing equipment and installation of new
equipment, is estimated to cost $840,207. the sum of these figures is $5,831,442, which
exceeds the minimum improvement amount to qualify for an extension under Act 219.3
In addition to the improvements to the property, tlie Lessee is proposing to set aside 3%
of the total room revenue each year in a FF&E bank account. This amount will be no less
than $200,000 per year for the length of the extended term of die lease, and will be spent
in its entirety to maintain the liotel during extended term of the lease. This requirement is
included in the DA.

Act 219 directs the Board to review the plans and specifications and determine: 1)
Whether the development proposed is of sufficient worth and value to justify the
extension; 2) The estimated time to complete the improvements and expected date of
completion; 3) The minimum revised annual rent based on the fair market value of the
lands to be developed, as determined by an appraiser for the Board, and the percentage
rent where gross receipts exceed a specified amount.

Staff is requesting that the Board review and approve the negotiated Development
Agreement and the proposed plans and specifications for improvements by Lessee, and
thereby approve the extension of the term of the lease. The mmimum revised annual rent
will need to be established by independent appraisal, which will be obtained upon Board
approval of today's action. Additionally, staff is requesting authority to direct the
Department of the Attorney General to prepare the extended, amended and restated lease
document.

Staff is recommending that the lease be amended and restated to incorporate the current
lease conditions approved by the Department of the Attorney General.

l This amount includes material costs, design and construction management fees, and purchasing
agent fees. See Exhibit B of Exhibit 4.
2 This amount includes materials, labor, overhead and profit to die contractor in the amount of
20%, as well as taxes.

3 In the future. Lessee also intends to undertake renovation of the lobby, elevator modernization,
and kitchen and restaurant renovations at an estimated cost of $1,981,000. However, the plans
and specifications for this part of the renovation have not been finalized yet, and are therefore
not included as part of Lessee's renovation project or the DA.
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The leased premises have been used substantially for the puqrose for which they were
leased. There are no outstanding renal reopening issues.

RECQMMENDATigN: That the Board:

I. Declare that, after considering the potential effects of the proposed disposition as
provided by Chapter 343, HRS, and Chapter 11-200, HAR, this project will probably
have minimal or no significant effect on the environment and is therefore exempt
from the preparation of an environmental assessment.

2. As required by Act 219, Session Laws of Hawaii 2011 , determine that;

a. The development proposed is of sufficient worth and value to justify the extension
of General Lease No. S-3961, Hilo-Hawaiian Associates, Inc., Lessee;

b. The estimated time to complete the improvements and expected date of
completion is 36 months as set forth the in the Development Agreement; and

c. The minimum revised annual rent to be paid by the Lessee shall be based on the
fair market value of the subject land to be developed as determined by an
appraiser for the Board, with such determination to address, as applicable, the
percentage of rent to be paid by Lessee when gross receipts exceed a specified
amount.

3. Approve the negotiated Development Agreement, and the proposed plans and
specifications for improvements by Lessee, in connection with an extension of the
tenn of General Lease No. S-3961, Hilo-Hawaiian Associates, Inc., Lessee.

4. Subject to the Applicant fulfilling all of the Applicant requirements listed above,
authorize the extension, amendment and restatement of General Lease No. S-3961,

HiIo-Hawaiian Associates, Inc., Lessee, covering the subject property under the terms
and conditions cited above, which are by this reference incorporated herein and
further subject to the following:

a. The standard terms and conditions of the most current extension, amendment and
restatement of lease document form, as may be amended from time to time;

b. Review and approval by the Department of the Attorney General; and
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c. Such other terms and conditions as may be prescribed by the Chaiq?erson to best
serve the interests of the State.

Respectfully Submitted,

u-don C. Heit

District Land Agent

APPROVED FOR SUBMITTAL:

William J. Aila, Jr., Chiffrperson
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

v

EXTENDED, AMENDED AND RESTATED GENERAL LEASE NO. S-3961

between

STATE OF HAWAII

and

HILO-HAWAIIAN ASSOCIATES, INC., a Hawaii corporation

covering

(Revised-September 2013) Hotel Site
Situate at Waiakea, South Hilo, Island of Hawaii, Hawaii

Containing an area of 5.00 acres, more or less, subject, however,

to Hilo Sewage System, Waiakea Peninsula, Sewer Easement, and

reserving to the State of Hawaii, its successors and assigns, an

easement for right-of-way, ten (10.00) feet wide, and also,

reserving to the State of Hawaii, its successors and assigns, an

easement for sewer right-of-way, three (3.00) feet wide
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STATE OF HAWAII

DEPARTMENT OF LAND AND NATURAL RESOURCES

EXTENDED, AMENDED AND RESTATED GENERAL LEASE NO. S-3961

THIS LEASE, made this day of
20 , by and between the STATE OF HAWAII, hereinafter referred
to as the "Lessor," by its Board of Land and Natural Resources,

called the "Board," and HILO-HAWAIIAN ASSOCIATES, INC., a Hawaii

corporation, whose address is c/o Castle Resorts & Hotels, Inc.,

590 Paiea Street, Suite C, Honolulu, Hawaii 96819, hereinafter

referred to as the "Lessee."

WITNESSETH:

WHEREAS, unrecorded General Lease No. S-3961 was issued

to Melsan, Ltd., a Hawaii corporation, by Indenture made on April

15, 1966, and commencing on April 15, 1966, up to and including
April 14, 2031, covering "Hotel Site," situate at Waiakea, South

Hilo, Island of Hawaii, Hawaii, containing an area of 5.00 acres,

subject to the terms, covenants and conditions set forth in the

lease; and

WHEREAS, unrecorded Consent to Transfer of 100% Stock

Ownership Affecting General Lease No. S-3961, executed November

8, 2010, was given by the State of Hawaii, by its Board of Land
and Natural Resources, to which Hilo-Hawaiian Associates, a

Hawaii limited partnership is the Lessee; and

WHEREAS, pursuant to Act 219, Session Laws of Hawaii

2011, the Lessee has requested an extension of General Lease No.

S-3961 for an additional thirty seven (37) years; and

WHEREAS, the Board of Land and Natural Resources at its

meetings held on July 12, 2013 and August 22, 2014, agreed to the
extension of General Lease No. S-3961 with the additional

provisions as hereinafter contained;— and

WHEREAS, at its meetinq of July 12, 2013, the Board of

Land and Natural Resources additionally approved the form of a

Development Aqreement for Hilo-Hawaiian Associates, Inc.

(Development Agreement), which was subsequently executed by

Lessor and Lessee effective as of Auqust 8, 2013, and set forth

the approved development plan for the lease premises.

NOW, THEREFORE, in consideration of the rents,
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covenants and conditions contained herein and in General Lease

No. S-3961, the Lessor, pursuant to Section 171-36(b), Hawaii

Revised Statutes, and Act 219, Session Laws of Hawaii 2011, for

and in consideration of the rent to be paid and of the terms,

covenants and conditions herein contained, all on the part of the

Lessee to be kept, observed and performed, does lease unto the

Lessee, and the Lessee does lease from the Lessor the premises

situate at Waiakea, South Hilo, Island of Hawaii, Hawaii, and

identified as "(Revised-September 2013) Hotel Site," containing
an area of 5.00 acres, more or less, more particularly described

in Exhibit "A" and as shown on the map marked Exhibit "B,"

attached hereto and made parts hereof. Schedules "A" and "B," of

General Lease No. S-3961 are hereby deleted in their entirety and

superseded by Exhibits "A" and "B."

General Lease No. S-3961, commencing on April 15, 1966,

up to and including April 14, 2031, is hereby extended for an
additional thirty-seven (37) years, from April 15, 2031, up to
and including April 14, 2068, upon the following terms and
conditions:

1. The terms, conditions, and covenants contained in

General Lease No. S-3961 dated April 15, 1966, shall continue to

remain in full force and effect until the termination date of
this Extension of General Lease No. S-3961, and provided,

further, that where any of the provisions of this Extension of

General Lease No. S-3961 conflict with the provisions of the

General Lease No. S-3961 dated April 15, 1966, this agreement

shall govern and control; and provided, further, that where any

of the provisions of this Extension of General Lease No. S-3961

conflict with the provisions .of the Development Aqreement, fchis

aqreement shall qovern and control.

2. The Lessee shall pay to the Lessor at the Office
of the Department of Land and Natural Resources, Honolulu, Oahu,

State of Hawaii, an annual rental as provided below, payable in

advance, without notice or demand, of ONE HUNDRED EIGHTY FIVE
THOUSAND FOUR HUNDRED AND N0/100 DOLLARS ($185,400.00) per annum
of two percent (2%) of gross revenues, whichever is higher, in

equal semi-annual installments on July 12th and January 12th each

and every year during the term, from July 12, 2013, up to and

including July 11, 2023.

A. The annual rental reserved thereafter shall be

reopened and redetermined on July 12, 2023, July 12, 2033, July

12, 2043, July 12, 2053, and July 12, 2063.

B. Determination of base rent and percentage rent upon
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reopening. The base rent and percentage rent for any ensuing

period shall be the fair market rental at the time of reopening.

At least six months prior to the time of reopening, the fair

market rental, which must include both base rent and percentage

rent, shall be determined by:

(1) An employee of the Department of Land and Natural
Resources qualified to appraise lands; or

(2) A disinterested appraiser whose services shall be
contracted for by the Board. Lessee shall be promptly notified of
the determination by certified mail, return receipt requested,

and provided with the complete appraisal prepared by the Board or
the Board's appraiser. The determination shall be deemed

received by Lessee on the date the Lessee signs the return

receipt or three (3) days after mailing, whichever occurs first.

Provided that if the Lessee does not agree upon the fair market

rental as determined by the Board's appraiser, the Lessee must

notify the Lessor in writing within thirty (30) days after
receipt of the determination, and the Lessee shall appoint the

Lessee's own appraiser whose name and address shall be stated in

the notice. The Lessee shall provide the Board with the complete

appraisal prepared by the Lessee's appraiser. Each party shall

pay for its own appraiser. If the Board's and the Lessee's

appraisers do not agree upon the lease rental, the Lessee and the

Board shall, subject to section 171-17, Hawaii Revised Statutes,

as may be amended from time to time, resolve the matter through

nonbinding mediation or arbitrate the fair market rental. The

costs of mediation and arbitration shall be borne equally by the
Lessee and the Board.

In the event that the fair market rental is not finally
determined before the reopening date, the Lessee shall pay the

rental as determined by the Board's appraiser until the new rent

is determined, and the rental paid by Lessee shall then be
subject to retroactive adjustments as appropriate.

Should the Lessee fail to notify Lessor in writing
within thirty (30) days after receipt of the determination that
Lessee disagrees with the fair market rental as determined by the
Board's appraiser and that Lessee has appointed its own

appraiser, then the fair market rental as determined by the

Board's appraiser shall be deemed to have been accepted by Lessee

and shall be the fair market rental as of the date of reopening.

C. The interest rate on any and all unpaid or

delinquent rentals shall be at one percent (1%) per month, plus a
service charge of FIFTY AND N0/100 DOLLARS ($50.00) a month for
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each delinquent payment.

RESERVING UNTO THE LESSOR THE FOLLOWING

1. Minerals and waters, (a) All minerals as

hereinafter defined, in, on or under the premises and the right,

on its own behalf or through persons authorized by it, to

prospect for, mine and remove the minerals and to occupy and use

so much of the surface of the ground as may be required for all

purposes reasonably extending to the mining and removal of the

minerals by any means whatsoever, including strip mining.

"Minerals," as used herein, shall mean any or all oil, gas, coal,

phosphate, sodium, sulphur, iron, titanium, gold, silver,

bauxite, bauxitic clay, diaspore, boehmite, laterite, gibbsite,

alumina, all ores of aluminum and, without limitation thereon,

all other mineral substances and ore deposits, whether solid,

gaseous or liquid, including all geothermal resources, in, on, or

under the land, fast or submerged; provided, that "minerals"

shall not include sand, gravel, rock or other material suitable

for use and used in general construction in furtherance of the

Lessee's permitted activities on the premises and not for sale to

others, (b) All surface and ground waters appurtenant to the

premises and the right on its own behalf or through persons

authorized by it, to capture, divert or impound the same and to

occupy and use so much of the premises required in the exercise

of this right reserved; provided, however, that as a condition

precedent to the exercise by the Lessor of the rights reserved in

this paragraph, just compensation shall be paid to the Lessee for
any of Lessee's improvements taken.

2. Ownership of improvements. The ownership of all

improvements of whatever kind or nature, including but not

limited to fences and stockwater system(s) located on the land
prior to or on the commencement date of fchis lease, excluding

those improvements constructed during the term of this lease

unless provided otherwise.

3. Access to beach. A right-of-way, ten (10) feet

wide, in favor of the general public over and across the

premises, along and parallel to the west boundary thereof and

extending from Banyan Drive to the sea.

SUBJECT TO the rights of native tenants and to
regulatory rights and ownership rights (if any) of the State of
Hawaii established pursuant to state law including chapter 6E,
Hawaii Revised Statutes, over prehistoric or historic remains
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found in, on, or under the land.

THE LESSEE COVENANTS AND AGREES WITH THE LESSOR AS FOLLOWS:

1. Payment of rent. The Lessee shall pay the rent to

the Lessor at the times, in the manner and form provided in this

lease and at the place specified above, or at any other place the

Lessor may from time to time designate, in legal tender of the

United States of America.

2. Taxes, assessments, etc. The Lessee shall pay or

cause to be paid, when due, the amount of all taxes, rates, and

assessments of every description as to which the premises or any

part, or any improvements, or the Lessor or Lessee, are now or

may be assessed or become liable by authority of law during the
term of this lease; provided, however, that with respect to any

assessment made under any betterment or improvement law which may

be payable in installments. Lessee shall be required to pay only
those installments, together with interest, which becomes due and

payable during the term of this lease.

3. Utility services. The Lessee shall be responsible

for obtaining any utility services and shall pay when due all
charges, duties and rates of every description, including water,

sewer, gas, refuse collection or any other charges, as to which

the premises or any part, or any improvements, or the Lessor or

Lessee may become liable for during the term, whether assessed to

or payable by the Lessor or Lessee.

4. Covenant against discrimination. The use and

enjoyment of the premises shall not be in support of any policy
which discriminates against anyone based upon race, creed, sex,

color, national origin, religion, marital status, familial

status, ancestry, physical handicap, disability, age or HIV

(human immunodeficiency virus) infection.

5. Sanitation. The Lessee shall keep the premises

and improvements in a strictly clean, sanitary and orderly

condition.

6. Waste and unlawful, improper or offensive use of

premises. The Lessee shall not commit, suffer or permit to be

committed any waste, nuisance, strip, or unlawful, improper or

offensive use of the premises or any part, nor, without the prior

written consent of the Lessor, cut down, remove or destroy, or

suffer to be cut down, removed or destroyed, any trees now

growing on the premises.
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7. Compliance with laws. The Lessee shall comply

with all of the requirements of all municipal, state, and federal

authorities and observe all municipal, state and federal laws

applicable to the premises, now in force or which may be in

force.

8. Inspection of premises. The Lessee shall permit

the Lessor and its agents, at all reasonable times during the

lease term, to enter the premises and examine the state of its

repair and condition.

9. Improvements. The Lessee shall not at any time

during the term construct, place, maintain or install on the

premises any building, structure or improvement of any kind and

description except with the prior written approval of the
Chairperson and upon those conditions the Chairperson may impose,

including any adjustment of rent, unless otherwise provided in

this lease. The Lessee shall own these improvements until the

expiration or other termination of the lease, at which time the

ownership shall, at the option of the Lessor, remain and become

the property of the Lessor or shall be removed by Lessee at

Lessee's sole cost and expense.

10. Repairs to improvements. The Lessee shall, at its

own expense, keep, repair, and maintain all buildings and

improvements now existing or hereafter constructed or installed

on the premises in good order, condition and repair, reasonable

wear and tear excepted.

11. Liens. The Lessee shall not commit or suffer any

act or neglect which results in the premises, any improvement, or

the leasehold estate of the Lessee becoming subject to any
attachment, lien, charge, or encumbrance, except as provided in

this lease, and shall indemnify, defend, and hold the Lessor

harmless from and against all attachments, liens, charges, and

encumbrances and all resulting expenses.

12. Character of use. The Lessee shall use or allow

the premises leased to be used solely for resort-hotel purposes

and uses accessory or incidental thereto and customarily

conducted within resort-hotel areas.

Other than for the hotel manager and hotel employees

whose full-time presence on the premises may be necessary, no

permanent on-site residency shall be permitted, except by special

permit from the Board of Land and Natural Resources.
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13. Assignments, etc. The Lessee shall not transfer,

assign, or permit any other person to occupy or use the premises,

or any portion, or transfer or assign this lease or any interest,

either voluntarily or by operation of law, except by way of

devise, bequest, or intesfcate succession, and any transfer or

assignment made shall be null and void; provided that with the
prior written approval of the Board the assignment and transfer

of this lease, or any portion, may be made in accordance with

current industry standards, as determined by the Board; provided,

further, that prior to the approval of any assignment of lease,

the Board shall have the right to review and approve the
consideration paid by the Assignee and may condition its consent

to the assignment of the lease on payment by the Lessee of a

premium based on the amount by which the consideration for the

assignment, whether by cash, credit, or otherwise, exceeds the

straight-line depreciated cost of improvements and trade fixtures

being transferred to the Assignee pursuant to the Assignment of

Lease Evaluation Policy adopted by the Board on December 15,

1989, as amended, a copy of which is attached hereto as Exhibit
"C." The premium on any subsequent assignments shall be

determined as specified in the above-mentioned Evaluation Policy.

For the purpose of calculatinq the Premium Percentaqes under the

Evaluation Policy, Lessee shall be credited for all years fchat

have elapsed since the oriqinal commencement dafce of the lease on

Ap_ril 15, 1966.

With respect to state agricultural leases, in the event

of foreclosure or sale, the above-described premium shall be

assessed only after the encumbrances of record and any other

advances made by the holders of a security interest are paid.

If the Lessee is a partnership, joint venture or

corporation, the sale or transfer of 20% or more of ownership

interest or stocks by dissolution, merger or any ofcher means

shall be deemed an assignment for purposes of this paragraph and

subject to the right of the Lessor to impose the foregoing
premium as sefc forth in Exhibit "C."

14. Subletting. The Lessee shall not rent or sublet

the whole or any portion of the premises, without the prior

written approval of the Board; provided, however, that prior to

this approval, the Board shall have the right to review and
approve the rent to be charged to the proposed sublessee and that

in the case where the Lessee is required to pay rent based on a

percentage of its gross receipts, the receipts of the sublessee

or any subsequent sublessees shall be included as part of the

Lessee's gross receipts, and the Board shall have the righfc to

revise the rent for the premises based upon the rental rate
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charged to the sublessee including the percentage rent, if

applicable, and provided, further, that the rent may not be

revised downward. For good cause, the Board may waive the

requirement that the Lessee obtain prior written approval to rent

or sublet all or any portion of the premises.

15. Indemnity. The Lessee shall indemnify, defend,

and hold the Lessor harmless from and against any claim or demand

for loss, liability, or damage, including claims for bodily
injury, wrongful death, or property damage, arising out of or

resulting from: 1) any act or omission on the part of Lessee

relating to Lessee's use, occupancy, maintenance, or enjoyment of

the premises; 2) any failure on the part of the Lessee to
maintain the premises and sidewalks, roadways and parking areas

adjacent thereto in Lessee's use and control, and including any

accident, fire or nuisance, growing out of or caused by any

failure on the part of the Lessee to maintain the premises in a

safe condition; and 3) from and against all actions, suits,

damages, and claims by whomsoever brought or made by reason of

the Lessee's non-observance or non-performance of any of the

terms, covenants, and conditions of this lease or the rules,

regulations, ordinances, and laws of the federal, state,

municipal or county governments.

16. Costs of litigation. In case the Lessor shall,

without any fault on Lessor's part, be made a party to any

litigation commenced by or against the Lessee (other than
condemnation proceedings), the Lessee shall pay all costs,

including reasonable attorney's fees, and expenses incurred by or

imposed on the Lessor; furthermore, the Lessee shall pay all

costs, including reasonable attorney's fees, and expenses which

may be incurred by or paid by the Lessor in enforcing the
covenants and agreements of this lease, in recovering possession

of the premises, or in the collection of delinquent rental,

taxes, and any and all other charges.

17. Insurance requirements.

a. In general.

(i) Lessee's cost. Prior to the

commencement of the lease, the Lessee shall procure, at its sole

cost and expense, and keep in effect at all times during the term

of this lease, the types and minimum amounts of insurance

coverage specified herein.

(ii) No limitation. The Lessee's
procurement and maintenance of insurance, or the delivery of
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certified copies of policies, or the delivery of certificates of
insurance or other written evidence of insurance in form and

substance acceptable to the Lessor shall not be construed as a

limitation of any kind on the Lessee's obligation to indemnify,
defend, insure, and hold harmless, as may be found in the lease.

(iii) Form of policies.
(a) Form and substance. All insurance

required to be furnished by Lessee hereunder shall be pursuant to

policies in form and substance satisfactory to the Lessor and

issued by companies licensed and authorized to transact insurance

business in the State of Hawaii on an admitted or non-admifcted

basis, in good standing with the Insurance Division of the
Department of Commerce and Consumer Affairs, with an AM Best

rating of not less than "A-" or other comparable and equivalent

industry rating. Unless otherwise specified, liability insurance

policies shall be in an amount of at least $1,000,000.00 for each

occurrence and $2,000,000.00 aggregate, and with coverage terms

acceptable to the Chairperson of the Board. The Lessor may, upon

reasonable notice and reasonable grounds, increase or change the

insurance required hereunder, in which event Lessee shall comply

with the increase or changes within thirty (30) days of written
notice of said increases or changes.

(b) Required provision. All insurance
policies shall include the following:

(i) Additional insured. Name the Lessor, as

additionally insured, except with respect to worker's

compensation and employer's liability.

(ii) Severability of interest. Apply
separately to each insured against whom claim is made or lawsuit

is brought, except with respect to the limits of insurance.

(iii) Waiver of subrogation. Contain a
waiver of subrogation in favor of the Lessor.

(iv) Notification. Provide that the Lessor
shall be notified, in writing, at least sixty (60) days prior to
any cancellation, or material change or non-renewal of any such

insurance policy.

(c) All insurance. All insurance shall:

(i) Primary. Be primary, not in excess of

or pro rata, and non-contributing as to and with any other

insurance held or maintained by the Lessor.
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(ii) No premiums. Not require the Lessor to

pay any premiums.

(iii) No partnership. The inclusion of the
Lessor, as additionally insured, is not intended to, and shall

not make them or any of them, a partner or joint venture with the

Lessee in the conduct of the Lessee's activities.

(iv) Deductibles. The insurance required

hereunder may provide for reasonable deductibles or self-insured

retentions, which are reasonable and prudent in relation to the

soundness of the Lessee's financial condition, subject to

approval by the Lessor.

(v) Failure to obtain. Any lapse in, or

failure by the Lessee to procure, maintain, and keep in full

force and effect such insurance as is required under this lease,

at any time during and throughout the term of this lease, shall
be a material breach of this lease and shall give the Lessor the
right to assess additional charges and/or terminate this lease.

Should the Lessee or any of its insurers expend any such funds

which would have been or should have been covered by insurance as

is required under this lease, the Lessee agrees to reimburse for

such funds and to indemnify, defend and hold harmless the Lessor

and its insurers.

(vi) Proof of insurance. The Lessee shall

provide proof of all specified insurance and related requirements

to the Lessor either by delivering certified copies of policies
or certificates of insurance in form and substance acceptable to

the Lessor, or other written evidence of insurance acceptable to

the Lessor. The documents evidencing all specified types in
force and minimum amounts of insurance coverage shall be

submitted to the Lessor, within fifteen (15) days from the
effective date of this agreement. Each policy, certificate of

insurance, or other written evidence of insurance shall contain

the applicable policy number(s), the inclusive dates of policy
coverage and fche insurance carrier's name, an original signature

of an authorized representative of said carrier, and shall

provide that such insurance shall not be subject to cancellation,

material change, limitation in scope of coverage, or non-renewal

except after written notice to the Lessor at least sixty (60)
calendar days prior to the effective date thereof. The Lessee

shall keep the certificate(s) on deposit during the entire lease
term, and furnish a like certificate(s) upon each renewal of the

policy(s).
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The Lessor reserves the right at any time to review the

coverage, form, and amount of the insurance required by this

lease or to have submitted to it, upon request, all pertinent

information about the agent and carrier providing such insurance,

including copies of the insurance policy(s) that are or were in
effect during the lease period.

(vii) Interim review. The Lessee agrees

that the types and minimum amounts of insurance coverage

specified by the Lessor herein shall be reviewed for adequacy
from time to time throughout the term of this lease by the Lessor
according to what a reasonable and prudent owner thereof would

typically procure and maintain. If, in the opinion of the
Lessor, the insurance provisions in this lease do not provide

adequate protection for the Lessor, the Lessor may require Lessee

to obtain insurance sufficient in coverage, form, and amount to

provide adequate protection. The Lessor's requirements shall be

designed to assure protection for and against the kind and extent

of the risks which exist at the time a change in insurance is

required. The Lessor shall notify Lessee in writing of changes

in the insurance requirements and Lessee shall deposit copies of

acceptable insurance policy(s) or certificate(s) thereof, with
the Lessor incorporating the changes within thirty (30) days of
receipt of the notice.

(viii) Total insured value. The property
insurance on all risks basis shall be 100% of the total value of
the improvements, on a replacement cost basis, naming the State

of Hawaii as loss payee.

b. General requirements.

Liability insurance. The Lessee shall

procure and maintain, at its cost and expense and acceptable to

the Lessor, in full force and effect throughout the term of this

lease, comprehensive general liability insurance, or its

equivalent, and a copy shall be filed with the State of Hawaii,
Department of Land and Natural Resources. The insurance shall

cover the entire premises, including all buildings, improvements,

and grounds and all roadways or sidewalks on or adjacent to the

premises in the use or control of the Lessee.

The procuring of the required policy(s) of insurance
shall not be construed to limit Lessee's liability under this
lease nor to release or relieve the Lessee of the indemnification

provisions and requirements of this lease. Notwithstanding the

policy(s) of insurance, the Lessee shall be obligated for the
full and total amount of any damage, injury, or loss caused by
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the Lessee's negligence or neglect connected with this lease.

c. Construction. Before commencing with the

construction of any initial or subsequent work on the Lessee's

leasehold improvements or the construction or installation of

other improvements, at, in, on, over, or under the Lessee's

premises, the Lessee shall require all contractors and

subcontractors to procure, at no cost or expense to the Lessor,

and keep in effect at all times during the period of construction
and installation the types and minimum amounts of insurance

coverage specified, subject to the same general provisions

contained in 17.a. In general above, to protect both the Lessor

and the Lessee. The Lessee's contractors and subcontractors are

subject to the same insurance requirements of the Lessee, unless

otherwise specified herein. If the Lessee or the Lessee's

contractors or subcontractors desires additional coverage, the

Lessee and the Lessee's contractors and subcontractors are

responsible for the procurement and cost of such additional

coverage.

The types and minimum amounts of insurance for the

Lessee's contractors and subcontractors are as follows:

(i) Commercial general liability
("Occurrence Form"). Minimum limits of $1,000,000.00 each

occurrence and $2,000,000.00 general aggregate coverage, covering

bodily injury and death, property damage, and personal/
advertising injury (subject to a personal/advertising injury
aggregate of at least $1,000,000.00) arising out of contractor's

or subcontractor's premises, operations, products, and completed

operations. The policy shall include contractual liability for
bodily injury, and property damage obligations assumed in the
contract or agreement between the Lessee and.the Lessee's

contractor and subcontractor. Board Form Property Damage, and

fire damage legal liability (damage to rented premises) of not
less than $1,000,000 each occurrence, and a $1,000,000 limit for

products and completed operations.

(ii) Automobile liability insurance. Hawaii
no-fault automobile liability insurance, covering any auto (all
owned, hired, and non-owned autos) , with a combined single limit

not less than $2,000,000.00 each accident (bodily injury and
property damage combined); or a bodily injury limit of not less
than $1,000,000.00 per person and $2,000,000.00 per accident, and

property damage limits of not less than $1,000,000.00 per
accident.

(iii) Workers' compensation and employers'
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liability. Workers' compensation coverage meeting the statutory

requirements of the State of Hawaii and any other state in which

employees are hired or work is performed, and including

employers' liability coverage with minimum limits of
$1,000,000.00 each for bodily injury by accident (each accident),
for bodily injury by disease (each employee), and for bodily
injury by disease (policy limit) , or as otherwise required by
applicable federal and State of Hawaii laws.

(iv) Builder's risk. The Lessee or the

Lessee's contractors shall procure property insurance written on

a builder's risk, all risk, or equivalent policy form, including

insurance against the perils of fire (with extended coverage) and
risks of physical loss or damage including but not limited to
theft, vandalism, malicious mischief, collapse, earthquake,

flood, windstorm, testing and start up. Coverage shall also

apply to temporary buildings and debris removal, and demolition
occasioned by enforcement of any applicable building codes or
similar legal requirements. The amount of insurance shall be no

less than the initial contract sum, plus the value of subsequent

contract modifications and the cost of materials supplied or

installed by others, comprising the total value for the entire
project at the site on a replacement cost basis, including

reasonable compensation for architect's, engineer's, and similar

consultant's services and expenses. This property insurance

shall include coverage for portions of the project when stored

off site or in transit. Such property insurance shall be

maintained until the project is completed or until no person or
entity has an insurable interest in the property other than the
Lessee and the Lessor, whichever is later. This insurance shall

include the insurable interests of the Lessor, the Lessee and the

Lessee's contractors, subcontractors, and sub-subcontractors in

the project, as their interest may appear. If this property

insurance includes deductible provisions, the Lessee shall pay

all deductibles or costs not covered because of such deductible

provisions.

(v) Professional liability. When any
architect, engineers, construction managers, or other

professional consultants are hired by the Lessee or the Lessee's

contractors and subcontractors, professional liability insurance

covering their errors and omissions shall be maintained with

limits of at least $1,000,000.00 claims-made policy, and

including contractual liability. If or when such policies are
renewed or replaced, any policy retroactive dated on the renewal

or replacement policy must coincide with, or precede the date

work started under the contract for professional services. Any

claims-made policy which is not renewed or replaced must have an
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extended reporting period of at least two (2) years.

(vi) Fire and extended coverage insurance

for other hazards and perils (also known as "Commercial Property

Insurance"). On all of the buildings, structures and other

leasehold improvements, whether owned by the Lessor or the

Lessee, and the Lessee's trade fixtures, equipment, furniture,

furnishings and other personal property at, in, on/ over, or

under the premises, or any part(s) or portion(s) thereof,

including business interruption coverage, as would be procured

and maintained by a reasonable and prudent owner thereof, the

necessary fire policy or policies and extended broad form

coverage for other hazards and perils such as, but not limited to

hail, windstorm, hurricane, lightning, explosion, smoke,

sprinkler leakage, vandalism, malicious mischief, damage by

aircraft and glass, the minimum combined replacement value of

which shall be not less than $1,000,000.00 or the value of the
leasehold improvements as submitted by the Lessee to the Lessor,

whichever is greater, per occurrence arising from any one cause.

d. Operation. The Lessee shall, at its sole cost

and expense, procure, maintain, and keep in full force and effect

during and throughout the term of this Lease, the types and
minimum amounts of insurance coverage specified, adequate to

protect both the Lessor and the Lessee against the risks

mentioned herein, subject to the same general provisions

contained in 17.a. In general above. Any sublessees are subject

to the same insurance requirements of the Lessee, unless

otherwise specified herein. If the Lessee or any sublessee

desire additional coverage, the Lessee and the sublessee(s) are

responsible for the procurement and cost of such additional

coverage.

(i) Commercial general liability
("Occurrence Form"). Minimum limits of $1,000,000.00 each

occurrence and $2,000,000.00 general aggregate coverage, covering

bodily injury and death, property damage, and
personal/advertising injury (subject to a personal/advert is ing
injury aggregate of at least $1,000,000.00) arising out of the
Lessee's premises and operations. The policy shall include

contractual liability for any general indemnification agreement
in any contract including, without limitation, this lease. Such

indemnification shall include bodily injury and property damage
obligations assumed in the lease and fire damage legal liability
(damage to rented premises) of not less than $1,000,000.00 each

occurrence.

(ii) Flood insurance. Minimum limits of
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$1,000,000.00 each occurrence and $2,000,000.00 general aggregate

coverage, covering all of the buildings, structures and other

leasehold improvements, whether owned by the Lessor or the

Lessee, and the Lessee's trade fixtures, equipment, furniture,

furnishings and other personal property at, in, on, over, or

under the premises, or any part(s) or portion(s) thereof.

(iii) Workers' compensation and employers'

liability. Workers' compensation coverage meeting the statutory

requirements of the State of Hawaii and any other state in which

employees are hired or work is performed, and including

employers' liability coverage with minimum limits of
$1,000,000.00 each for bodily injury by accident (each accident),
for bodily injury by disease (each employee), and for bodily
injury by disease (policy limit) , or as otherwise required by
applicable federal and State of Hawaii laws.

(iv) Fire and extended coverage insurance

for other hazards and perils (also known as "Commercial Property

Insurance"). On all of the buildings, structures and other

leasehold improvements, whether owned by the Lessor or the

Lessee, and the Lessee's trade fixtures, equipment, furniture,

furnishings and other personal property at, in, on, over, or

under the premises, or any part(s) or portion(s) thereof,

including business interruption coverage, as would be procured

and maintained by a reasonable and prudent owner thereof, the

necessary fire policy or policies and extended broad form

coverage for other hazards and perils such as, but not limited to

hail, windstorm, hurricane, lightning, explosion, smoke,

sprinkler leakage, vandalism, malicious mischief, damage by

aircraft and glass, the minimum combined replacement value of

which shall be not less than $1,000,000.00 or the value of the
leasehold improvements as submitted by the Lessee to the Lessor,

whichever is greater, per occurrence arising from any one cause.

(v) Liquor liability. If the Lessee or any
sublessee (including any premises under sublease) intends to

manufacture, distribute, sell, serve or furnish alcoholic

beverages on or from the Premises: $1,000,000.00 per occurrence;

$2,000,000.00 aggregate.

18. Bond, performance. The Lessee shall, at its own

cost and expense, within fifteen (15) days from the effective
date of this lease, procure and deposit with the Lessor and

thereafter keep in full force and effect during the term of this
lease a good and sufficient surety bond, conditioned upon the

full and faithful observance and performance by Lessee of all the

terms, conditions, and covenants of this lease, in an amount
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equal to two times the annual rental then payable. This bond

shall provide that in case of a breach or default of any of the
lease terms, covenants, conditions, and agreements, the full

amount of the bond shall be paid to the Lessor as liquidated and
ascertained damages and not as a penalty.

19. Lessor's lien. The Lessor shall have a lien on

all the buildings and improvements placed on the premises by the
Lessee, on all property kept or used on the premises, whether the

same is exempt from execution or not and on the rents of all

improvements and buildings located on the premises for all
Lessor's costs, attorney's fees, rent reserved, for all taxes and

assessments paid by the Lessor on behalf of the Lessee, and for

the payment of all money provided in this lease to be paid by the
Lessee, and this lien shall continue until the amounts due are

paid.

20. Mortgage. Except as provided in this lease, the

Lessee shall not mortgage, hypothecate, or pledge the premises,

any portion, or any interest in this lease without the prior

written approval of the Chairperson and any mortgage,

hypothecation, or pledge without the approval shall be null and
void.

Upon due application and with the written consent of
the Chairperson, the Lessee may mortgage this lease, or any

interest, or create a security interest in the leasehold of the

public land. If the mortgage or security interest is to a

recognized lending institution in either the State of Hawaii or
elsewhere in the United States, the consent may extend to

foreclosure and sale of Lessee's interest at the foreclosure to

any purchaser, including the mortgagee, without regard to whether

or not the purchaser is qualified to lease, own, or otherwise

acquire and hold the land or any interest. The interest of the

mortgagee or holder shall be freely assignable. The term

"holder" shall include an insurer or guarantor of the obligation

or condition of the mortgage, including the Department of Housing

and Urban Development through fche Federal Housing Administration,

the Federal National Mortgage Association, the Veterans

Administration, the Small Business Administration, Farmers Home

Administration, or any other Federal agency and their respective

successors and assigns or any lending institution authorized to

do business in the State of Hawaii or elsewhere in the United
States; provided, that the consent to mortgage to a

non-governmental holder shall not confer any greater rights or

powers in the holder than those which would be required by any of
these Federal agencies.
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21. Breach. Time is of the essence in this agreement.

If the Lessee shall fail to pay the rent, or any part thereof, at

the times and in the manner provided in this lease and this
failure shall continue for a period of more than thirty (30) days
after delivery by the Lessor of a written notice of breach or

default and demand for cure, by personal service, registered mail

or certified mail to the Lessee and to each holder of record

having a security interest in the premises, or if the Lessee

shall become bankrupt or insolvent, or shall abandon the

premises, or if this lease and premises shall be attached or

taken by operation of law, or if any assignment is made of the

Lessee's property for the benefit of creditors, or if Lessee

shall, in any manner, attempt to forqe, falsify or fabricate any

annual reconciliation statement submitted to Lessor for fche

Furniture, Fixture & Equipment (FF&E) recruired under the

Development Aqreement, or if any portion of the funds in the FF&E

bank ac_cpynt shall be made sub-ject to any lien, levy or

encumbrance that prevents Lessee from expending such funds for

the maintenance of the existinq structures and improvements on

the premises in the amounfc required by the Development Aqreement,

or if Lessee shall fail to observe and perform any of the

covenants, terms, and conditions contained in this lease or in

the Development Agreement and on its part to be observed and

performed, and this failure shall continue for a period of more

than sixty (60) days after delivery by the Lessor of a written
notice of breach or default and demand for cure, by personal

service, registered mail or certified mail to the Lessee at its

last known address and to each holder of record having a security

interest in the premises, the Lessor may, subject to the

provisions of Section 171-21, Hawaii Revised Statutes, at once

re-enter the premises, or any part, and upon or without the

entry, at its option, terminate this lease without prejudice to

any other remedy or right of action for arrears of rent or for

any preceding or other breach of contract; and in the event of

termination, at the option of the Lessor, all buildings and
improvements shall remain and become the property of the Lessor

or shall be removed by Lessee; furthermore. Lessor shall retain

all rent paid in advance to be applied to any damages.

22. Right of holder of record of a security interest.

In the event the Lessor seeks to forfeit the privilege, interest,

or estate created by this lease, each recorded holder of a

security interest may, at its option, cure or remedy the default

or breach of rent payment within thirty (30) days or any other
default or breach within sixty (60) days, from the date of
receipt of the Lessor's notice, or within an additional period

allowed by Lessor for good cause, and add the cost to the

mortgage debt and the lien of the mortgage. Upon failure of the
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holder to exercise its option, the Lessor may: (a) pay to the

holder from any moneys at its disposal, including the special
land and development fund, the amount of the mortgage debt,

together with interest and penalties, and secure an assignment of

the debt and mortgage from the holder or if ownership of the
privilege, interest, or estate shall have vested in the holder by

way of foreclosure, or action in lieu thereof, the Lessor shall

be entitled to the conveyance of the privilege, interest, or

estate upon payment to the holder of the amount of the mortgage

debt, including interest and penalties, and all reasonable

expenses incurred by the holder in connection with the

foreclosure and preservation of its security interest, less

appropriate credits, including income received from the

privilege, interest, or estate subsequent to the foreclosure; or

(b) if the property cannot be reasonably reassigned without loss
to the State, then terminate the outstanding privilege, interest,

or estate without prejudice to any other right or remedy for
arrears of rent or for any preceding or other breach or default

and use its best efforts to redispose of the affected land to a
qualified and responsible person free and clear of the mortgage

and the debt secured; provided that a reasonable delay by the
Lessor in instituting or prosecuting its rights or remedies shall
not operate as a waiver of these rights or to deprive it of a

remedy when it may still otherwise hope to resolve the problems

created by the breach or default. The proceeds of any

redisposition shall be applied, first, to reimburse the Lessor
for costs and expenses in connection with the redisposition;

second, to discharge in full any unpaid purchase price or other

indebtedness owing the Lessor in connection with the privilege,

interest, or estate terminated; third, to the mortgagee to the

extent of the value received by the State upon redisposition
which exceeds the fair market lease value of the land as

previously determined by the State's appraiser; and fourth, to

the owner of the privilege, interest, or estate.

23. Condemnation. If at any time, during the term of

this lease, any portion of the premises should be condemned, or

required for public purposes by any county or city and county,

the rent shall be reduced in proportion to the value of the
portion of the premises condemned. The Lessee shall be entitled

to receive from the condemning authority (a) the value of growing
crops, if any, which Lessee is not permitted to harvest and (b)
the proportionate value of the Lessee's permanent improvements so

taken in the proportion that it bears to the unexpired term of
the lease; provided, that the Lessee may, in the alternative,

remove and relocate its improvements to the remainder of the

premises occupied by the Lessee. The Lessee shall not by reason

of the condemnation be entitled to any claim against the Lessor
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for condemnation or indemnity for leasehold interest and all

compensation payable or to be paid for or on account of the

leasehold interest by reason of the condemnation shall be payable

to and be the sole property of the Lessor. The foregoing rights

of the Lessee shall not be exclusive of any other to which Lessee

may be entitled by law. Where the portion taken renders the

remainder unsuitable for the use or uses for which the premises

were leased, the Lessee shall have the option to surrender this

lease and be discharged and relieved from any further liability;
provided, that Lessee may remove the permanent improvements

constructed, erected and placed by it within any reasonable

period allowed by the Lessor.

24. Right to enter. The Lessor or the County and

their agents or representatives shall have the right to enter and

cross any portion of the premises for the purpose of performing

any public or official duties; provided, however, in the exercise

of these rights, the Lessor or the County shall not interfere

unreasonably with the Lessee or Lessee's use and enjoyment of the

premises.

25. Inspection by prospective bidders. The Lessor

shall have the right to authorize any person or persons to enfcer

upon and inspect the premises at all reasonable times following a

published notice for its proposed disposition for purposes of
informing and apprising that person or persons of the condition
of the premises preparatory to the proposed disposition;
provided, however, that any entry and inspection shall be

conducted during reasonable hours after notice to enter is first

given to the Lessee, and shall, if the Lessee so requires, be

made in the company of the Lessee or designated agents of the

Lessee; provided, further, that no authorization shall be given

more than two years before the expiration of the term of this

lease.

26. Acceptance of rent not a waiver. The acceptance

of rent by the Lessor shall not be deemed a waiver of any breach

by the Lessee of any term, covenant, or condition of this lease,

nor of the Lessor's right of re-entry for breach of covenant, nor

of the Lessor's right to declare and enforce a forfeiture for any

breach, and the failure of the Lessor to insist upon strict

performance of any term, covenant, or condition, or to exercise

any option conferred, in any one or more instances, shall not be

construed as a waiver or relinquishment of any term, covenant,

condition, or option.

27. Extension of time. Notwithsfcandirig any provision

contained in this lease, when applicable, the Board may for good
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cause shown, allow additional time beyond the time or times

specified in this lease for the Lessee to comply, observe, and

perform any of the lease terms, conditions, and covenants.

28. Justification of sureties. Any bonds required by

this lease shall be supported by the obligation of a corporate
surety organized for the purpose of being a surety and qualified
fco do business in the State of Hawaii, or by not less than two

personal sureties, corporate or individual, for which

justifications shall be filed as provided in Section 78-20,
Hawaii Revised Statutes; provided, however, the Lessee may

furnish a bond in like amount, conditioned as aforesaid, executed

by it alone as obligor, if, in lieu of any surety or sureties, it

shall also furnish and at all times thereafter keep and maintain
on deposit with the Lessor security in certified checks,
certificates of deposit (payable on demand or after a period the
Lessor may stipulate), bonds, stocks or other negotiable

securities properly endorsed, or execute and deliver to the

Lessor a deed or deeds of trust of real property, all of a

character which is satisfactory to Lessor and valued in the

aggregate at not less than the principal amount of the bond. It

is agreed that the value of any securities which may be accepted
and at any time thereafter held by the Lessor shall be determined
by the Lessor, and that the Lessee may, with the approval of the

Lessor, exchange other securities or money for any of the

deposited securities if in the judgment of the Lessor the
substitute securities or money shall be at least equal in value

to those withdrawn. It is further agreed that substitution of

sureties or the substitution of a deposit of security for the

obligation of a surety or sureties may be made by the Lessee, but

only upon the written consent of the Lessor and that until this
consent is granted, which shall be discretionary with the Lessor,

no surety shall be released or relieved from any obligation.

29. Waiver, modification, reimposition of bond and

liability insurance provisions. Upon substantial compliance by

the Lessee with the terms, covenants, and conditions contained in

this lease on its part to be observed or performed, the Lessor at

its discretion may in writing, waive or suspend the performance

bond or improvement bond requirements or both or may, in writing,

modify the particular bond(s) or liability insurance requirements
by reducing its amount; provided, however, that the Lessor

reserves the right to reacfcivafce the bonds or reimpose the

bond(s) or liability insurance in and to their original tenor and
form at any time throughout the term of this lease.

30. Quiet enjoyment. The Lessor covenants and agrees

with the Lessee that upon payment of the rent at the times and in
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the manner provided and the observance and performance of these

covenants, terms, and conditions on the part of the Lessee to be

observed and performed, the Lessee shall and may have, hold,

possess, and enjoy the premises for the term of the lease,

without hindrance or interruption by the Lessor or any other

person or persons lawfully claiming by, through, or under it.

31. Surrender. The Lessee shall, at the end of the

term or other sooner termination of this lease, peaceably deliver

unto the Lessor possession of the premises in a clean and orderly

condition, together with all improvements existing or constructed

thereon or Lessee shall remove such improvements, at the option

of the Lessor. Furthermore, upon the expiration, termination, or

revocation of this lease, should the Lessee fail to remove any

and all of Lessee's personal property from the premises, after

notice thereof, the Lessor may remove any and all personal

property from the premises and either deem the property abandoned

and dispose of the property or place the property in storage at
the cost and expense of Lessee, and the Lessee does agree to pay

all costs and expenses for disposal, removal, or storage of the

personal property. This provision shall survive the termination

of the lease.

32. Non-warranty. The Lessor does not warrant the

conditions of the premises, as the same are being leased as is.

33. Hazardous materials. Lessee shall not cause or

permit the escape, disposal or release of any hazardous materials

except as permitted by law. Lessee shall not allow the storage

or use of such materials in any manner not sanctioned by law or

by the highest standards prevailing in the industry for the
storage and use of such materials, nor allow to be brought onto

the premises any such materials except to use in the ordinary

course of Lessee's business, and then only after written notice

is given to Lessor of the identity of such materials and upon
Lessor's consent which consent may be withheld at Lessor's sole

and absolute discretion. If any lender or governmental agency

shall ever require testing to ascertain whether or not there has

been any release of hazardous materials by Lessee, then the

Lessee shall be responsible for the reasonable costs thereof. In

addition. Lessee shall execute affidavits, representations and

the like from time to time at Lessor's request concerning

Lessee's best knowledge and belief regarding the presence of

hazardous materials on the premises placed or released by Lessee.

Lessee agrees to indemnify, defend, and hold Lessor

harmless, from any damages and claims resulting from the release

of hazardous materials on the premises occurring while Lessee is
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in possession, or elsewhere if caused by Lessee or persons acting

under Lessee. These covenants shall survive the expiration or

earlier termination of the lease.

For the purpose of this lease "hazardous material"

shall mean any pollutant, toxic substance, hazardous waste,

hazardous material, hazardous substance, or oil as defined in or

pursuant to the Resource Conservation and Recovery Act, as

amended, the Comprehensive Environmental Response, Compensation,

and Liability Act, as amended, the Federal Clean Water Act, or

any other federal, state, or local environmenfcal law, regulation,

ordinance, rule, or by-law, whether existing as of the date

hereof, previously enforced, or subsequently enacted.

34. Hawaii law. This lease shall be construed,

interpreted, and governed by the laws of the State of Hawaii.

35. Exhibits - Incorporation in lease. All exhibits

referred to are attached to this lease and hereby are deemed

incorporated by reference.

36. Headings. The article and paragraph headings

herein are inserted only for convenience and reference and shall

in no way define, describe or limit the scope or intent of any

provision of this lease.

37. Partial invalidity. If any term, provision,

covenant or condition of this lease should be held to be invalid,
void or unenforceable, the remainder of this lease shall continue

in full force and effect and shall in no way be affected,
impaired or invalidated thereby.

38. Time is of the essence. Time is of the essence in

all provisions of this lease.

39. Historic preservation. In the event any historic

properties or burial sites, as defined in section 6E-2, Hawaii

Revised Statutes, are found on the premises, the Lessee and the

Lessee's agents, employees and representatives shall immediately

stop all land utilization or work or both and contact the
Historic Preservation Office in compliance with chapter 6E,

Hawaii Revised Statutes.
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SPECIAL CONDITIONS

40. Substantial improvements. The Lessee shall, at

its own cost and expense, within —within thirty-
six -( —(36) years aa of the execution date of thia

agrccmcntmonths from the effective date of the Development

Agreement, complete "substantial improvements" to mean any

renovation, rehabilitation, reconstruction or construction of the

existing improvements, including minimum requirements for of f-

site and on-site improvements, the costs of which equals or

exceeds fifty percent (50%) of the market value of the existing
improvements that the Lessee install, construct, and complete by

the date of completion of the total development, at a cost of not

less than FIVE MILLION EIGHT HUNDRED THIRTY ONE THOUSAND FOUR
HUNDRED FORTY TWO AND N0/100 DOLLARS ($5,831,442.00) ("Building
Requirement"), in accordance with plans and apccificafciona

aubmitfccd by the Lcaacc to and a.pprovcd in writing by the
Cha.irpcraonthe approved development plan set forth in the

Development Agreement and in full compliance with all applicable
laws, ordinances, rules and regulations.

41. Bond, improvement. The Lessee, upon aubmitfcal —and

written approval of the conatruction planfull execution of the

Development Agreement shall within sixty (60) days procure and
deposit with the Lessor a surety bond, acceptable to the
Chairperson, in an amount equal to the cost of construction of

the Building Rcquircmcntproposed improvements-; —bttfe—in no event

ahall the amount be lcaa than FIVE MILLION EIGHT HUNDRED THIRTY
ONE THOUSAND FOUR HUNDRED FORTY TWO AfJD N0/100 DOLLARG
($5,831,442.00), which bond shall name the State as obligee,
conditioned upon the faithful observance and performance of the
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Building Requirement contained in thia lcaacconstruction of the

improvements-; —the completion of —the Building Requirement on or

before the apccificd date of completion _free from all liens and

claims, and that the Lessee shall indemnify, defend, and hold the
State harmless from all liens, suits, actions or damages arising

out of, caused from or attributable to the work performed

purauant to the Building Rcquircmcntsuch construction. Lessee

shall be permitted to reduce the amount of such bond by the value

of any completed work as evidenced by a duly published notice of

completion for the premises, toqether with any supportinq

documentation Lessor may request and the passinq of the

applicable forty-five day statute of limitations without any

person or entity filinq a lien action aqainst the proiect or

Lessee.—

42. Environmental regulations. Lessee shall comply

with all applicable federal, state and county environmental

impact regulations, including but not limited to chapter 343,
Hawaii Revised Statutes, as amended, and regulations governing

historic preservation.

43. Room Revenue set aside. The Lessee shall set

aside three percent (3%) of the total room revenue each year in a

FF&E bank account. This amount will be no less than TWO HUNDRED
THOUSAND AND N0/100 DOLLARS ($200,00.0.00) per year for the length
of the extended term of the lease, and will be spenfc in its
entirety to maintain the hotel during the extended term of the
lease.

44. Phase I environmental site assessment. Prior to

termination or revocation of the subject lease or the assignment

of the leasehold. Lessee shall conduct a Phase I environmental

site assessment and conduct a complete abatement and disposal, if

necessary, satisfactory to the standards required by the Federal

Environmental Protection Agency, the Department of Health, and

the Department of Land and Natural Resources. Failure to comply

with the provisions of this paragraph shall not extend the term
of this lease or automatically prevent termination or revocation

of the lease. The Board, at its sole option, may refuse to

approve termination, revocation, or assignment unless this

evaluation and abatement provision has been performed. In

addition or in the alternative, the Board may, at its sole option

if Lessee does not do so, arrange for performance of the

provisions of this paragraph, all costs and expenses of such

performance to be charged to and paid by Lessee.

45. ADA compliance. The Lessee, at its sole costs and

expense, shall complete any and all improvements to be in full
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compliance with the Americans with Disabilities Act ("ADA"). The
Lessee shall survey the existing improvements and ensure that

said existing improvements are ADA compliant.

46. Asbestos management program. The Lessee agrees to

be in full compliance with any laws regarding asbestos, including
the cost of removal and restoration of the premises thereafter is

the sole responsibility of the Lessee.

47. Special management permit, etc. The Lessee is

responsible for obtaining any federal, state, or county permits,

including but not limited to special management permits that may
be required.

4r8-. — Withdrawal. —The Lcaoor aha.ll have the right to

withdraw the prcmiaca, —or any portion, —at any time during the

term of —this —lcaac upon giving rcaaonablc notice and without

compcnoation, —except a.a othcrwiac provided in the —lcaac, —for

public uaca or purpoaca, —including rcaidcntial, —commercial,

industrial, —or rcaort dcvclopmcnta, —for conatrucfcing new roada or

cxfccnaiona, —or changca in line or grade of cxiating roada, —for

righta—of way and caacmcnta of all kinda, —and ahall be aubjcct —fee

the right of the Board to remove aoil, —rode or gravel aa may be

ncccaaary for the conatruction of roada and righta of way within

or without the prcmiaca; provided, —that upon the withdra.wal, —Q¥-

upon the taking which cauaca any portion of the land originally
lcaacd to become unuaablc for the apccific uac or uaca for which

it waa lcaacd, —fc-hc rent ahall be reduced in proportion to the

value of the land withdrawn or made unuaablc, —and if any

pcrma.ncnt —improvement —conatrucfccd upon the —land by the Lessee —3-&-

dcatroycd or made unuaablc in the proccaa of the withdrawal or

taking, —the proportionate value ahall be paid baaed upon the

uncxpircd term of the lcaoc.

4-94J3. Notices. All notices, requests or other

communications required or permitted to be given or made under

this lease by either party hereto shall be in writing and shall
be deemed to have been duly given or served if delivered

personally to or sent by United States mail, postage prepaid,
addressed to the party intended to receive such notice, at the

addresses set forth below, or at such other addresses as the

parties may designate from time to time by notice given to the
other party in the manner hereinafter set forth, to wit:

To GRANTEE: HILO-HAWAIIAN ASSOCIATES, INC., a Hawaii
corporation

c/o Castle Resorts & Hotels, Inc.

590 Paiea Street, Suite C
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Honolulu, Hawaii 96819

To GRANTOR: STATE OF HAWAII
Board of Land and Natural Resources

1151 Punchbowl Street, Rm. 220

Honolulu, Hawaii 96813
Attn: Chairperson

Fax: (808) 587-0390

All mailed notices are deemed delivered 48 hours after

deposit in a regularly maintained United States post office
mailbox or upon personal delivery. Notices may also be sent via

facsimile or email. All notices sent via facsimile or email will

be deemed delivered upon transmission.

-&0-4_9. Coconut Drive realignment. Upon receipt of

written notice to proceed from the Lessor, the Lessee shall, at

its own cost and expense, in accordance with applicable ordinance

and standards of the County of Hawaii and subject to approval of
the Lessor and of the Planning and Tra.fficcTraffic Commission of

said county, realign Coconut Drive approximately as shown on the

plan attached hereto as Schedule Exhibit "€D" and made a part

hereof, all in accordance with final plans and specifications to
be prepared by the Lessee and approved by the Lessor; and that
said realignment shall be completed within six (6) months
following receipt of written notice to proceed.

-&^-5_0. Trees. The Lessee shall not cut, remove,

replant or in any way alter the location or condition of the
trees existing on the premises at the commencement of this lease

without the prior written permission of the Board.

-5-3-5^L. Survey and boundary stakeout. The Lessee

shall be solely responsible for any survey and boundary stakeout

of the leased premises.

Definitions.

1. The use of any gender shall include all genders,

and if there is more than one lessee, then all words used in the

singular shall extend to and include the plural.

2. As used in this lease, unless clearly repugnant to

the context:

(a) "Chairperson" means the Chairperson of the Board

of Land and Natural Resources of the State of Hawaii or his

successor.
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(b) "Development Aqreement" means the aqreement

relatinq to the improvement of the premises approved at the Board

of Land and Natural Resources' meetinq of July 12, 2013, which

was subsequently executed by Lessor and Lessee effective as of

Auqust 8, 2013, and and set forth the approved development plan

for the premises

{]ec} "Lessee" means and includes the Lessee, its

officers, employees, invitees, successors or permitted assigns.

(ed) "Hotel or resort" means a development that

provides transient accommodations as defined in section 237D,

Hawaii Revised Statutes and related services, which may include a

front desk, housekeeping, food and beverage, room service, and

other services customarily associated with transient

accommodations, provided that no development shall qualify as a

hotel or resort unless at least seventy-five per cent of the

living or sleeping quarters in the development are used solely
for transient accommodations for the term of any lease extension.

(de) "Holder of record of a security interest" means a

person who is the owner or possessor of a security interest in

the land leased and who has filed with the Department of Land and
Natural Resources and with the Bureau of Conveyances of the State

of Hawaii a copy of this interest.

(f) "Premises" means the land leased and all buildings
and improvements now or hereinafter constructed and installed on

the land leased.

(g) "Waste" includes, but is not limited to, (1)
permitting the premises, or any portion, to become unduly eroded

or failure to take proper precautions or make reasonable effort

to prevent or correct the erosion; (2) permitting a substantial

increase in noxious weeds in uncultivated portions of the

premises; and (3) failure to employ all of the usable portions of
the premises.

(h) "Days" shall mean calendar days, unless otherwise

specified.

IN WITNESS WHEREOF, the STATE OF HAWAII, by its Board
of Land and Natural Resources, has caused the seal of the

Department of Land and Natural Resources to be hereunto affixed

and the parties hereto have caused these presents to be executed

the day, month and year first above written.
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STATE OF HAWAII

Approved by the Board By
of Land and Natural WILLIAM J. AILA, JR.SUZANNE D.

Resources at its meetings CASE Chairperson

held on July 12, 2013 Board of Land and
and August 22, 2014. Natural Resources

LESSOR

HILO-HAWAIIAN ASSOCIATES, INC.,
Hawaii corporation

By_

Its

And by

Its

LESSEE

APPROVED AS TO FORM:

JULIE H. CHINA
Deputy Attorney General

Dated:
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STATE OF HAWAI'I
SURVEY DIVISION

DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES
HONOLULU

C.S.F. No. 25.317 September 17, 2013

(REVISED-SEPTEMBER 2013)
HOTEL SITE

Waiakea, South Hilo, Island of Hawaii, Hawaii

Being a portion of the Government (Crown) Land ofWaiakea, including
Government Remnant H.

Beginning at the south comer of this parcel of land, the southeast comer of

Liliuokalani Gardens, Part 1 of Governor's Executive Order 3807 and on the northwest side of

Banyan Drive, the coordinates of said pomt of beginning referred to Government Survey

Triangulation Station "HALAI" being 3828.45 feet North and 10,105.25 feet East, thence running by

azimuths measured clockwise from Tme South:-

1. 107° 24' 30" 28.98 feet along Liliuokalani Gardens, Part I of Governor's

Executive Order 3807;

2. 156° 37' 30" 421.32 feet along Liliuokalani Gardens, Part I of Governor's
Executive Order 3807 to the seaward face ofseawall;

3. Thence along seaward face of seawall, along highwater mark at seashore, the direct azimuth and
distance being;
308° 00' 190.00 feet;

4. Thence along highwater mark at seashore, the direct azimuth and distance being:
222° 00' 121.00 feet;

' EXHIBIT A
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5. 199° 50' 114.00 feettohighwatermarkatseashore;

Thence along highwater mark at seashore for the next two (2) courses, the direct azimuths and
distances between points along said highwater mark at seashore being:

6. 112° .40' 51.00 feet;

7. 261° 00' 49.00 feet;

8. 202° 15' 23.00 feet to highwater mark at seashore;

9. 148° 37' 11.35 feet to highwater mark at seashore;

Thence along highwater mark at seashore for the next four (4) courses, the direct azimuths and
distances between points along said highwater mark at seashore being:

10. 109° 15' 49.00 feet;

11.209° 30' 175.00 feet;

12.230° 00' 50.00 feet;

13.346° 00' 61.00 feet;

14. 308° 28' 447.45 feet along the Government (Crown) Land of Waiakea and
along Lot 2 of Ocean View Lots;

15. 34° 35' 27.90 feet along Lot C of Government Remnant;

16. Thence along Lot C of Government Remnant on a curve to the right with a radius of 269.71
feet, the chord azimuth and distance being:
41° 55' 07.5" 68.87 feet;

17. 319° 15' 15" 0.24 of a foot along Lot C-1 of Government Remnant;

18. 49° 15' 15" 0.56 of a foot along the northwest side of Banyan Drive;

19. Thence along the northwest side of Banyan Drive on a curve to the right with a radius of 250.00
feet, the chord azimuth and distance being:
53° 07' 37.5" 33.77 feet;

20. 57° 00' 428.33 feet along the northwest side of Banyan Drive;
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21. Thence along the northwest side of Banyan Drive on a curve to the left with a radius of
290.00 feet, the chord azimuth and distance being:
47° 00' 16" 100.67 feet to the point

ofbegmning and containing an AREA of 5.00
ACRES, MORE OR LESS.

SUBJECT, HOWEVER, Hilo Sewage System, Waiakea Peninsula, Sewage Easement
covered by Grant of Easement: State of Hawaii to the County of Hawaii dated March 6,1969 and
recorded in Liber 6446, Page 2 (Land Office Deed S-24689) as shown on plan attached hereto and
made a part hereof.

RESERVING to the State of Hawaii, its successors and assigns, an easement for right-
of-way, ten (10.00) feet wide, over and across the above-described Hotel Site, as shown on plan
attached hereto and made a part hereof and more particularly described as follows:

Beginning at the southeast comer of this easement, being the point of beginning

of the above-described Hotel Site, thence running by azimuths measured clockwise from Tme

South:-

1. 107° 24' 30" 28.98 feet along Liliuokalani Gardens, Part I of Governor's

Executive Order 3 S07;

2. 156° 37' 30" 421.32 feet along Liliuokalani Gardens, Part I of Governor's
Executive Order 3807 to the seaward face ofseawall;

3. Thence along seaward face of seawall, along highwater mark at seashore, the direct azimuth and
distance being:
308° 00' 20.87 feet;

4. 336° 37' 30" 398.42 feet;

5. 287° 24' 30" 28.17 feet;

6. Thence along the northwest side of Banyan Drive on a curve to the left with a radius of 290.00
feet, the chord azimuth and distance being:
38° 03' 53" 10.69 feet to the point of

beginning and containing an AREA OF 4383
SQUARE FEET.
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ALSO, RESERVING to the State of Hawaii, its successors and assigns, an easement
for sewer right-of-way, three (3.00) feet wide affecting the above-described Hotel Site, as shown on
plan attached hereto and made a part hereof, together with rights ofingress and egress to and from
said sewer right-of-way for construction, maintenance and repairs of said sewer line.

SURVEY DIVISION
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES

STATE OF HAWAII

By: ^^^Ui^.^

Glenn J. Kodani
Land Surveyor ry

Compiled from CSF 14763 and
other Govt. Survey Records.

-4-



5.00 ACRES, MORE OR LESS
^ Js^-c <-s—

^//^cf ^ ^
^1^.^
/,' /y/y

Hilo Sewage System, Waiakea Peninsula, Sewage Easement ^j
Grant of Easement: State of Hawaii to the County of Hawaii
dated Warch 6, 1969 and recorded in Uber 6446, Pg. 2

(L.O.D. S-24689)

49-15'15" 0.56-^
319-15'15" 0.24-

Remnant C-1
Lot C (C.S.F. 15,585)

Remnant B-1

JOB H-160(13)

C. BK.

(REVISED-SEFTEMBER 2013)
HOTEL STC

Waiakea, South Hilo, Island of Hawaii, Hawaii

Scale: 1 inch = 100 feet

EXHIBIT B
TAX MAP 2-1-03:05 SURVEY DIVISION

DEPARTMENT ^ ^OUNTING. AND_ GENERAL SERVICES
STATE OF HAWAII &JK September 17. 2013



ASSIGNMENT OF LEASE EVALUATION POLICY

1. Enabling Statute.

Act 104, effective May 24, 1989, amended Chapter
171-36(a)(5) to read in part:

"... provided further that prior to the approval of any
assignment of lease, the board shall have the right to review

and approve the consideration to be paid by the assignee and
may condition its consent to the assignment of the lease on

payment by the lessee of a premium based on the amount by which
the consideration for the assignment, whether by cash, credit,

or otherwise, exceeds the depreciated cost of improvements and
trade fixtures being transferred to the assignee;" (revision

underlined)

2. Qualifying Leases.

This policy shall be applicable to the subject lease.

3. Prior Approval.

Prior to giving its consent to an assignment, DLNR must receive

(i) the name, legal composition and address of any proposed
assignee, (ii) a complete copy of the purchase agreement and
the proposed assignment agreement, including the total
consideration to be paid by the assignee for the assignment
whether by cash, credit or otherwise, and (iii) the best
available financial statement or balance sheet no older than 1

year prior to date of purchase agreement of the proposed
assignee or any other such statement, audited or certified as
correct by a financial officer of the proposed assignee.

Assignments of lease shall not be entered into until the
Attorney General has reviewed the proposed assignment and the
Land Board have given their approval. Such assignments shall
be entertained only if they meet the criteria set forth in
Section 171-36(a)(5), HRS.

4. Qualifications of Assignee.

If qualification was required of a lessee as a pre-condition of

the lease, the prospective assignee must also be qualified to

assume the lease.

EXHIBIT
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5. Consideration to be Paid.

Prior to review by the Attorney General and approval by the
Land Board, the lessee (assignor) must present with written
evidence of the consideration to be paid by the assignee and
any other cost data that the state may require.

6. Payment of Premium.

The act permits the state to receive from the lessee
(assignor) a premium based on the amount by which the
consideration for the assignment, whether by cash, credit,
or otherwise, exceeds the depreciated cost of improvements
and trade fixtures being transferred to the assignee. The

value of the inventory of merchandise and any other tangible
assets in the sale of a business shall be deducted from the
consideration paid. The appropriate cost index is then

applied to determine the adjusted depreciated cost.

All lessees shall be required to furnish the state with the
actual costs of construction of all improvements and
renovations within 30 calendar days after its completion as
well as the purchase costs of all trade fixtures acquired
for the lessee's operation on the premises within 30
calendar days after their purchase. Lessees shall be

required to furnish evidence of the actual costs by copy of
the construction contract, receipts or otherwise. Lessees
shall also be required to furnish an inventory of all
personal property placed on the premises. Records of all
costs incurred by the lessee for construction of

improvements or renovations as well as trade fixtures
submitted by the lessee shall be maintained in the lease
file and shall include the Construction Cost Index for
Apartments, Hotels, Office Buildings (CCI) and the Honolulu
Consumer Price Index for All Urban Consumers (CPI) as

published by the U.S. Department of Labor, Bureau of Labor
Statistics for the year construction is completed.

The replacement cost for improvements or renovations is
calculated by using the CCI for the evaluation year divided
by the CCI for the year in which the improvements or
renovations were completed (base year) . The result is then
multiplied by the original cost of the improvements or
renovations. For trade fixtures, the cost is similarly

calculated by using the CPI for the purchase year (base
year) and the evaluation year.

Depreciation of improvements and trade fixtures will be
determined on a straight line basis. Depreciation of
improvements or renovations will be determined in the same

Assignment of Lease Evaluation Policy
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proportion that the expired term of the improvements or
renovations bear to the whole term. The whole term will be

from the date the construction of the improvements or
renovations are completed until the termination date of the
lease. Depreciation of trade fixtures will be determined in
the same manner, except that the whole term will be the
anticipated life of the trade fixture.

The premium will be a maximum of 50% of the excess. The

percentage will decrease by 5% after every 5 years of the
term has elapsed in accordance with Schedule C. The sliding
scale will encourage long term occupancy and prevent

speculation as well as recognize the investment, effort, and
risk of the lessee.

In cases where the lessee is unable to furnish the
Department of Land and Natural Resources with evidence of
the actual cost of construction of improvements because the

lessee has performed the work itself, the State may
determine the cost or the lessee shall have the option of

paying for an appraiser, to be selected by the Department of
Land and Natural Resources, to determine what the

improvements would have cost if the labor had been performed

by a third party rather than the lessee. The lessee shall
exercise its option by giving written notice to the lessor
within thirty (30) calendar days after completion of
construction of the improvements. If the lessee fails to

exercise its option within this period, the lessor shall
have the right to determine the cost of the improvements.

Schedule D attached provides a typical example of the
evaluation calculations using Schedule A to calculate the
replacement cost for improvements or renovations and
depreciation. Schedule B to calculate the cost and

depreciation for trade fixtures, and Schedule C to obtain
the premium percentage.

7. Non-qualifying Deductions.

The statute only recognizes tangible items. Intangibles
such as "goodwill", business name recognition, etc., are not
deductible.

8. Subsequent Assignments.

If the consideration for any subsequent assignment includes
the purchase of existing tenant owned improvements, the
evaluation will be conducted in a similar manner as the

first assignment. An example is shown on Schedule E.

Assignment of Lease Evaluation Policy
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Using Schedule E, the consideration the assignor paid less
included inventory and any premiums will be used to obtain
the adjusted depreciated cost of improvements and trade
fixtures. Also, the Base Year is redefined to be the date

the assignor received the Consent of the Board to occupy the

premises. The holding period (redefined Base Year to
assignment date), or actual occupancy of the assignor, is
used in place of the "expired term" when calculating

depreciation. Depreciation will be calculated by dividing
the holding period by the whole term of the lease (The whole
term will remain unchanged).

The change in the CCI will be reflected by comparing the CCI
for the redefined base year to the most current CCI.

The holding period will be the basis for determining the
appropriate premium percentage. Subtracting the included
inventory and any premiums from the consideration the
assignor paid will result in a reassessment of the market
value of the improvements. If additional improvements were

constructed by the assignor, they will be treated in the
same manner as improvements constructed by an original
lessee.

The excess of subtracting the adjusted depreciated
consideration the assignor paid and the adjusted depreciated
cost of additional improvements, if any, from the
consideration the assignor received will be used against the
appropriate premium percentage to determine the amount
payable to the state.

9. Rights of Holders of Security Interest-Agricultural Leases

only.

In the event of foreclosure or sale, the premium, if any,
shall be assessed only after the encumbrances of record and
any other advances made by the holder of a security interest

are paid.

10. When state-owned improvements are included in the leased

premises, improvement renovation requirements shall be
recognized as being tenant-owned improvements for evaluation

in the policy.

In other words, the total expenditure of the lessee to

fulfill the requirement would be treated as though a new
improvement was constructed.

Assignment of Lease Evaluation Policy
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SCHEDULE A. Adjusted Depreciated Cost of Improvements or
Renovations

1. Adjusted Cost of Improvements or Renovations.

Multiply the actual cost of the improvements or
renovations by the most recent U.S. Construction Cost Index
for Apartments, Hotels, Office Buildings (CCI)* and divide
the result by the CCI of the year construction was completed
(base year) to get the adjusted cost of improvements or
renovations.

2. Depreciation

Determine the depreciation percentage on a
straight-line basis by dividing the expired term of the
improvements or renovations by the whole term of the

improvements or renovations, the whole term beginning on the
date the improvements or renovations are completed to the

expiration date of the lease. Multiply the adjusted cost of
the improvements or renovations by the depreciation
percentage to determine the depreciation.

3. Depreciated Cost of Improvements or Renovations

Subtract the depreciation from the adjusted cost of
improvements or renovations. The balance is the depreciated
cost of improvements or renovations.

*As published by the U.S. Department of Labor, Bureau of Labor
Statistics

Example Actual cost: $500,000
CCI (most recent): 121.1
CCI (base year): 102.3

1. Adjusted Cost of Improve- Expired term: 57 mos.

ments or Renovations Whole term: 408 mos.

Actual Cost X CCI (most recent)
CCI (base year)

$500,000 X 121.1 = $591,887
102.3

2. Depreciation

$591,887 X 57 mos. = $82,690
408 mos.

3. Adjusted Depreciated Cost of Improvements or Renovations

Assignment of Lease Evaluation Policy
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$591,887 - $82,690 = $509,197

SCHEDULE B. Adjusted Depreciated Cost of Trade Fixtures

1. Adjusted Cost of Trade Fixture.

Multiply the actual cost of the trade fixture by the
most recent Honolulu Consumer Price Index for All Urban
Consumers (CPI)* and divide the result by the CPI of the
year in which the purchase was made (base year).

2. Depreciation.

Determine the depreciation percentage on a
straight-line basis by dividing the expired term of the
trade fixture by its anticipated life. Multiply the
adjusted cost of the trade fixture by the depreciation
percentage to determine the depreciation.

3. Depreciated Cost of Trade Fixtures.

Subtract the depreciation from the adjusted cost of the
trade fixture. The balance is the depreciated cost of the
trade fixture.

*As published by the U.S. Department of Labor, Bureau of labor
Statistics

Example

Adjusted Cost of Trade
Fixture

Actual Cost X CPI (most recent)

Refrigerator

Actual cost:
CPI (most recent):
CPI (base year):
Expired term:
Whole term:

(Anticipated life)

$1,510
118.1
104.6
57 mos.

96 mos.

CPI (base year)

$1,510 X 118.1 + $1,705
104.6

2. Depreciation

$1.705 X 57 mos. = $1,012
96 mos.

3. Adjusted Depreciated Cost of Trade Fixture

Assignment of Lease Evaluation Policy
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$1,705 - $1,012 = $ 693

SCHEDULE C. Premium Percentages

1. For the first 5 years, the premium is 50% of the amount by
which the consideration for the assignment, whether by cash,
credit, or otherwise, exceeds the depreciated cost of
improvements and trade fixtures being transferred to the

assignee. The percentage will decrease by 5% after every 5
years of the total term has elapsed.

Years Percentage

50%
45%
40%
35%
30%
25%
20%
15%
10%

5%
0%

As an example, if a 55 year lease was assigned
after 57 months, the premium percentage would be 50%.

If the assignment occurs after 130 months (10+ years),
the percentage would be 40%.

2. The Board of Land and Natural Resources may impose

a ten percent (10%) surcharge if the assignor has
not performed lease covenants to improve or use

the property.

1
6

11
16
21
26
31
36
41
46
51

5
10
15
20
25
30
35
40
45
50

Assignment of Lease Evaluation Policy
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SCHEDULE D. Assignment of Lease Calculations

1. Subtract from the consideration for the assignment that

amount, if any, that is attributable to inventory.

2. Calculate the Adjusted Depreciated Cost of Improvements or
Renovations (see Schedule A).

3. Calculate the Adjusted Depreciated Cost of Trade Fixtures
(see Schedule B) .

4. Calculate the amount by which the consideration for the
assignment, whether by cash, credit, or otherwise, exceeds
the depreciated cost of improvements and trade fixtures

being transferred to the assignee by subtracting the
amounts derived by no. 2 and 3 from the amount in no. 1

above.

5. Determine the appropriate premium percentage (see Schedule
C). Multiply by the excess, if any, derived by no. 4.

Example

A lease is being assigned 57 months after completion of the
improvements at a consideration of $600,000.

The initial cost of the improvements was $500,000 while the
current year CCI and base year CCI were 121.1 and 102.3,
respectively. The whole term for the improvements is 408 months.

For the trade fixtures, the initial cost was $1,510 with
the current year CPI and base year CPI being 118.1 and 104.6,

respectively. The total life expectancy is 96 months.

1. Net Consideration:
2. Adj Cost Imp/Ren:

Depreciation:
Adj Dep Cost Imp/Ren:

3. Adj Cost Trade Fixtures:
Depreciation:

Adj Dep Cost Trade Fixtures :

4. Excess:

5. Premium: Percentage:

$591,887
82,690

1,705
1,012

ge: 50%

$600,

-509,

$ 90,

$ 45,

000

197

693

110

055
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SCHEDULE E. Subsequent Assignment of Lease Calculations

1. Subtract from the consideration the assignor received for

the assignment that amount, if any, that is attributable
to inventory to derive the net consideration received.

2. Subtract from the consideration the assignor previously

paid for the assignment that amount, if any, that was
attributable to inventory. Also, subtract from the

consideration the assignor previously paid for the
assignment that amount, if any, that was attributable to
premiums. The net consideration paid is now defined to be
the value of improvements as of the date of the occupancy

by the assignor.

3. Using the result from no. 2, calculate the Adjusted
Depreciated Value of Improvements or Renovations (see
Schedule A).

4. Subtract the amount derived by no. 3 from the amount in
no. 1 to determine the amount by which the consideration

received for the assignment, whether by cash, credit, or
otherwise, exceeds the adjusted depreciated value of

improvements being transferred to the assignee.

5. Determine the appropriate premium percentage (see Schedule

C). Multiply by the excess, if any, derived by no. 4.

Example

An assignor is assigning a lease 107 months after
receiving the consent of the Board. Occupancy or the holding
period is defined to be 107 months. The consideration received

is $1,000,000.

The consideration paid by the assignor was $600,000 while
the current year CCI and redefined base year CCI were 156.4 and

121.1, respectively. The whole term was 408 months.

Assignment of Lease Evaluation Policy
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No inventory was included in either consideration.

However, a premium of $45,055 was paid to the state by the
previous occupant from the $600,000 consideration.

1. Net Consideration Received: $1,000,000

2. Consideration Paid: $600,000
Premium: - 45,055
Net Consideration Paid: $554,945

3. Adj Value Consideration (improvements):
$554,945 X 156.4 = $716,708

121.1

Depreciation:
$716,708 X 107 mos. = -187,960

408 mos.

Adj Dep Value Consideration:

4. Excess:

5. Premium: Percentage: 45%

$

$_

528,

471,

212,

748

252

063
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