STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
OFFICE OF CONSERVATION AND COASTAL LANDS
Honolulu, Hawaii

April 22, 2016
Board of Land and
Natural Resources
State of Hawaii
Honolulu, Hawaii

REGARDING: Conservation District Enforcement OA 16-127
Alleged Unauthorized Release of Soil into the Honolulu Watershed Forest
Reserve, Tantalus, O‘ahu, Tax Map Key: (1) 2-5-019:008

Alleged Unauthorized Grading and Construction of A Pool Located at
3838 Pu‘u Kakea Place, Tantalus, O‘ahu, Tax Map Key: (1) 2-5-018:032

LANDOWNERS: Michael H. Chan, Co-Trustee, and Stephanie L.Q. Chan, Co-Trustee, of
the Michael H. Chan Trust and the Stephanie L.Q. Chan Trust
3838 Pu‘u Kakea Place

State of Hawai‘i
Honolulu Watershed Forest Reserve

SUBZONE: Resource
DESCRIPTION OF AREA (Exhibit 1,2 & 3)

The location is Tantalus, O‘ahu within the Resource subzone of the Conservation District. The
Chan’s property is located at 3838 Pu‘u Kakea Place on a private cul-de-sac. To the east and
west of the Chan’s parcel are single family residences and to the north and south is the Honolulu
Watershed Forest Reserve with the Moleka trail downhill, approximately 60 to 80-feet from the
property boundary.

ALLEGED UNAUTHORIZED LAND USES:

On February 4, 2016, the Division of Forestry and Wildlife (DOFAW) staff contacted the Office
of Conservation and Coastal Lands (OCCL) inquiring if authorization to conduct land uses were
gained from any private residence in the vicinity of the Moleka Trail as soil material was sliding
down the hillside covering a section of the public trail. OCCL staff recommended that the
Division of Conservation and Resource Enforcement (DOCARE) be contacted immediately to
investigate due to the public safety hazard.

On February 5, 2016, a site inspection was conducted by DOCARE. According to the
information provided regarding this site inspection:

e Landowner, Mr. Chan was present and was having work done in his yard;

o A backhoe was observed actively working and the operator was using the bucket to dig
up and move soil material;
ITEM K-1
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e The Officer walked to the edge of where the work was being done and noted soil
material “went well” into the State Forest Reserve; and

e In addition, the site inspection also revealed an unauthorized pool present on the
property. (Exhibits 4, 5, 6, 7 & 8)

Based upon the photos, there does not appear to be any Best Management Practices in place or
property boundary markers indicating the limits of work. The encroaching soil material from the
Chan’s property slid down the hillside and buried a section of the Moleka Trail. The trail has
been closed since the incident occurred. The trail was cleared at least 4 times manually for a
total of 30-man hours; however soil debris continues to slide down the hillside covering the trail
and according to Na Ala Hele staff, the entire hillside above a section of the trail still contains a
large amount of material that was described as loose, fine coarse gravel dirt and rocks. (Exhibits
9,10,11, 12,13, & 14)

On March 18, 2016, a NOTICE OF ALLEGED VIOLATION AND ORDER was sent to the
Chan Trusts notifying them of the hazardous situation with a recommendation to retain a
geotechnical expert to assess the situation. The notice requested a response within 15-days and
that the matter would be scheduled before the Board of Land and Natural Resources. (Exhibit
15)

On March 31, 2016, Mr. Chan responded to the Notice stating “My landscaper unintentionally
released soil into the state land. Iam currently working with a geotechnical expert to thoroughly
assess the present situation.” (Exhibit 16)

RESOLUTION OF UNAUTHORIZED LAND USES:

Conservation District

The Hawai‘i Revised Statutes (HRS), Chapter 183C, and the Hawai‘i Administrative Rules
(HAR), Chapter 13-5, regulate land uses in the Conservation District by identifying land uses
that may be applied for within the Conservation District. §13-5-2, HAR defines “land use” as:

€)) The placement or erection of any solid material on land if that material remains on the
land more than thirty days, or which causes a permanent change in the land area on
which it occurs;

2) The grading, removing, harvesting, dredging, mining, or extraction of any material or
natural resource on land;

(3)  The subdivision of land; or

4) The construction, reconstruction, demolition, or alteration of any structure, building, or
facility on land.

Photographic evidence illustrates the unauthorized work that took place upon the Chan’s parcel
and the resulting encroachment, slide and damage to the public trail. Photographic evidence of
the residence also revealed an unauthorized pool has been constructed.

HRS, §183C-7 Penalty for violation notes (a) The department shall prescribe administrative
procedures as it deems necessary for the enforcement of this chapter and (b) Any person
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violating this chapter or any rule adopted in accordance with this chapter shall be fined not more
than $15,000 per violation in addition to administrative costs, costs associated with land or
habitat restoration, and damages to public land or natural resources, or any combination thereof.
After written or verbal notification from the department, willful violation of this chapter or any
rule adopted in accordance with this chapter may incur and additional fine of up to $15,000 per
day per violation for each day in which the violation persists.

Based on the Conservation District Violation Penalties Schedule Guidelines and Assessment
of Damages to Public Land or Natural Resources approved by the Board, the unauthorized
grading and encroachment into the Forest Reserve is considered a “Major” unauthorized land use
since there is a significant adverse impact. The recreational public trail has been closed due to
public safety concerns preventing public use and enjoyment. This is a significant adverse impact.
This violation has a recommended penalty range of $10,000 to $15,000. (Exhibit 17)

Penalties to recoup damages to public lands or natural resources for the purpose of enforcement
and remediation may be assessed in addition to Conservation District violation penalties by the
aforementioned Penalties Schedule Guidelines. The board may adjudicate the assessed total
value of the damage or loss (compensatory damages) and the cost of restoration or replacement
of the damaged natural resources (primary restoration cost). This could include a full-scale
damage assessment by the Department for damages for all impacted systems (Forest Reserve and
Trail). The OCCL believes by recommending the Chans to do total remediation, this would
resolve the damage done to public land.

The unauthorized pool is also considered a major land use. Under HAR, §13-5-42 Standard
Conditions (c) Deviation from any of the conditions, standards, or criteria provided in this
chapter may be considered by the board. Failure to secure board approval for a deviation before
the deviation occurs constitutes cause for permit revocation. Failure to obtain Board
authorization has a recommended penalty range of $10,000 to $15,000.

The unauthorized land uses occurred in the Conservation District Resource subzone without
approval and therefore allegedly violated the above referenced chapters and rules.

DISCUSSION

Staff has submitted this matter to the Board of Land and Natural Resources as the public
recreational trail is closed due to the hazardous conditions created by the unauthorized land use.
Staff believes the unauthorized work has contributed to creating a potentially hazardous situation
to the general public and would like the Board to order the landowners, Michael H. Chan, Co-
Trustee, and Stephanie L.Q. Chan, Co-Trustee, of the Michael H. Chan Trust and the Stephanie
L.Q. Chan Trust, to stop conducting land uses within the Conservation District without
authorization from the Department; and direct the landowners, Michael H. Chan, Co-Trustee,
and Stephanie L.Q. Chan, Co-Trustee, of the Michael H. Chan Trust and the Stephanie L.Q.
Chan Trust, to hire an Geotechnical Engineer to evaluate the hillside and remediate the public
land and mitigate any potential hazards the unauthorized work may have caused. The Chans
should also monitor and maintain the remediation/mitigation.

Staff recommends that the alleged obtain a Right of Entry from the Department to mitigate,
monitor and maintain the area of damage for 5-years based upon the Geotechnical Engineer’s
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evaluation and by contracting person(s) that are knowledgeable with watershed restoration,
erosion control and trail stabilization applications to work with the Department.

In regards to the unauthorized pool, OCCL records reveal the OCCL went through 4 reiterations
of the construction plans with the Chans for the residence to insure the residence complies with
HAR, Chapter 13-5, Exhibit 4, Single Family Residential Standards Maximum Developable
Area (MDA). (Exhibit 18)

Based upon County records, the residential development appears to already exceed the MDA.
(Exhibit 19)

In addition to a fine, staff will recommend that the Chans remove the pool as the MDA of the
residence under the current Chapter 13-5, HAR has exceeded 15% that has been defined as the
limits of deviation under HAR, §13-5-41 Single family residences.

FINDINGS

1. That Michael H. Chan, Co-Trustee, and Stephanie L.Q. Chan, Co-Trustee, of the Michael
H. Chan Trust and the Stephanie L.Q. Chan Trust did in fact, authorize, cause or allow:

Unauthorized grading to occur on the property;
e Dirt material to be pushed over a ledge encroaching into the Honolulu Watershed
Forest Reserve;
Damage and closure of the Moleka trail to the public; and
An unauthorized pool/water feature to be constructed on the property.

2. That the unauthorized land uses occurred within the State Land Use Conservation
District, Resource Subzone.

AS SUCH, STAFF RECOMMENDS AS FOLLOWS:

That, pursuant to HRS, §183C-7, the Board finds Michael H. Chan, Co-Trustee, and Stephanie
L.Q. Chan, Co-Trustee, of the Michael H. Chan Trust and the Stephanie L.Q. Chan Trust in
violation of HAR, §13-5-24, and is subject to the following:

1. Michael H. Chan, Co-Trustee, and Stephanie L.Q. Chan, Co-Trustee, of the Michael H.
Chan Trust and the Stephanie L.Q. Chan Trust are fined $15,000.00 for violating the
provisions of HAR, §13-5-24, for an unauthorized land use that encroached upon and
affected the Forest Reserve and damaged a section of the public Moleka Trail, by pushing
dirt over the ledge onto the State Forest Reserve;

2. Michael H. Chan, Co-Trustee, and Stephanie L.Q. Chan, Co-Trustee, of the Michael H.
Chan Trust and the Stephanie L.Q. Chan Trust are fined $2,000.00 for the unauthorized
construction of a pool within the Conservation District, Resource subzone prior to
obtaining the appropriate approval for land uses within the Conservation District;

3. Michael H. Chan, Co-Trustee, and Stephanie L.Q. Chan, Co-Trustee, of the Michael H.
Chan Trust and the Stephanie L.Q. Chan Trust are fined an additional $1,600.00 [30-
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hours DOFAW staff to clear the trail and OCCL staff] for administrative costs associated
with the subject violations;

4. Michael H. Chan, Co-Trustee, and Stephanie L.Q. Chan, Co-Trustee, of the Michael H.
Chan Trust and the Stephanie L.Q. Chan Trust shall pay all designated fines and
administrative costs that totals $18,600.00 within 90-days of the date of the Board’s
action;

5. Michael H. Chan, Co-Trustee, and Stephanie L.Q. Chan, Co-Trustee, of the Michael H.
Chan Trust and the Stephanie L.Q. Chan Trust shall retain an P.E. sealed’ Geotechnical
Engineer to assess the hillside and determine what measures need to be taken to
remediate the affected public land to significantly reduce soil and gravel material from
sliding on to the Moleka trail and its users within 30-days of this Board action;

6. Michael H. Chan, Co-Trustee, and Stephanie L.Q. Chan, Co-Trustee, of the Michael H.
Chan Trust and the Stephanie L.Q. Chan Trust shall apply for a Right of Entry within 30-
days of this Board action to remediate the public hillside based upon the Geotechnical
Engineer’s evaluation and recommendation and the Department’s approval; and shall
contract person(s) that are knowledgeable with watershed restoration, erosion control and
trail stabilization applications to maintain the State Forest Reserve area that was affected
by the unauthorized action for five year;

7. Michael H. Chan, Co-Trustee, and Stephanie L.Q. Chan, Co-Trustee, of the Michael H.
Chan Trust and the Stephanie L.Q. Chan Trust shall provide the Department with a post-
remediation report describing the work that was conducted within 30 days of completion;

8. Plantings that may be utilized for remediation shall be appropriate to the site location and
shall give preference to plant materials that are endemic or indigenous to Hawai‘i. The
introduction of invasive plant species is prohibited;

9. Michael H. Chan, Co-Trustee, and Stephanie L.Q. Chan, Co-Trustee, of the Michael H.
Chan Trust and the Stephanie L.Q. Chan Trust shall remove the pool within one year of
this Board action;

10. Michael H. Chan, Co-Trustee, and Stephanie L.Q. Chan, Co-Trustee, of the Michael H.
Chan Trust and the Stephanie L.Q. Chan Trust shall comply with all applicable statutes,
ordinances, rules, and regulations of the Federal, State and County governments;

11. That in the event of failure of Michael H. Chan, Co-Trustee, and Stephanie L.Q. Chan,
Co-Trustee, of the Michael H. Chan Trust and the Stephanie L.Q. Chan Trust to comply
with any order herein, the landowner shall be fined an additional $15,000 per day until
the order is complied with;

12. That in the event of failure of Michael H. Chan, Co-Trustee, and Stephanie L.Q. Chan,
Co-Trustee, of the Michael H. Chan Trust and the Stephanie L.Q. Chan Trust to comply
with any order herein, this matter shall be turned over to the Attorney General for
disposition, including all administrative costs; and

! The seal of a Professional Engineer (PE) with experience in the area of geotechnical engineering shall be included
with all remediation plans.
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13. The above noted conditions of Enforcement file OA 16-127 shall be recorded with the
deed instrument of 3838 Pu‘u Kakea Place located at Tantalus, O‘ahu, Tax Map Key: (1)
2-5-018:032 pursuant to HAR, §13-5-6(e).

Respectfully submitted,

2

K. Tiger Mills, Staff Planner
Office of Conservation and Coastal Lands

Approved for submittal:

D. Case, Chairperson
Board of Land and Natural Resources
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Exhibit 4-Facing mauka; active work taking place, pool noted.
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G. Villalobos

Exhibit 5-Photo taken on Chan’s property facing the Forest
Reserve.
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Exhibit 6-Facing makai on Chan’s property, Forest Reserve is to
the right.
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G.I Villalobos

Exhibit 7-Edge of Chan’s property looking down into the Forest
Reserve.
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G. Villalobos

Exhibit 8- Edge of Chan’s property looking into the Forest
Reserve.,



K. Parsons

Exhibit 9-In the Forest Reserve looking up at the Chan’s property.



- K. Parsons

Exhibit 10-In the Forest Reserve at the property boundaries.
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K. Parsons

Exhibit 11-Near the Moleka Trail
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K. Parsons

Exhibit 12-Buried Section of Moleka Trail



K. Parsons

Exhibit 13- DOFAW staff preparing to clear the trail.
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Exhibit 14-Moleka Trail after being cleared.

K. Parsons



SUZANNE D. CASE
CHAIRPERSON

DAVID Y. IGE
BOARD OF LAND AND NATURAL RESOURCES

GOVERNOR OF
HAWAL COMMISSION ON WATER RESOURCE MANAGEMUNT
KEKOA KALUHIWA
FIRST DEFUTY

JEFFREY T. PEARSON, P.E.
DEPUTY DIRECTOR - WATER

AQUATIC RESOURCES
BOATING AND OCEAN RECREATION
BUREAU OF CONVEYANCES
COMMISSION ON WATER RESOURCE MANAGEMENT
CONSERVATION AND COASTAL LANDS
CONSERVATION AND RISOURCES ENFORCEMENT
ING

STATE OF HAWAII rorpBGNEENS
DEPARTMENT OF LAND AND NATURAL RESOURCES oo e Shassson
POST OFFICE BOX 621 STATE PARKS

HONOLULU, HAWAII 96809

REF:OCCL:TM ENF: OA 16-127
NOTICE OF ALLEGED VIOLATION AND ORDER MAR 18 2016

CERTIFIED MAIL RETURN RECEIPT
7015 1730 0001 5437 0341

Chan, Michael H. Trust
Chan Stenhanie 1.Q Trust

Honolulu, HI -

SUBJECT:  Alleged Unauthorized Dumping of Material Within the Honolulu Watershed
Forest Reserve Located Within the Conservation District From 3838 Pu‘u Kakea
Place, O‘ahu, TMK: (1) 2-5-018:032

Dear Landowner:

Material of an unknown source originating from your property has encroached upon State land
creating a hazardous situation to the general public.

NOTICE IS HEREBY GIVEN you may be in violation of Hawaii Administrative Rules (HAR)
Title 13, Chapter 5, entitled Conservation District providing for land use within the Conservation
District, enacted pursuant to the Hawaii Revised Statutes (HRS), Chapter 183C.

The Department of Land and Natural Resources (DLNR) has determined that:

1. The location of this alleged unauthorized land use is located in the Conservation District,
Resource Subzone;

2. A site inspection conducted on February 5, 2016, revealed disturbed vegetation, exposed
introduced gravel soil upon State land within the Honolulu Forest Reserve originating
from your property; [EXHIBITS A, B & C]

3. The Moleka Trail has been closed due to the public safety hazard created by the alleged
unauthorized land use;

4. Pursuant to §13-5-2, HAR, "Land use" means:




Chan, Michael H. Trust ENF: OA 16-127
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(1) The placement or erection of any solid material on land if that material remains on
the land more than thirty days, or which causes a permanent change in the land
area on which it occurs;

(2) The grading, removing, harvesting, dredging, mining, or extraction of any
material or natural resource on land;

(3)  The subdivision of land; or

(4)  The construction, reconstruction, demolition, or alteration of any structure,
building, or facility on land.

5. This land use was not authorized by the Department of Land and Natural Resources
under Chapter 13-5, HAR.

Pursuant to 183C-7, HRS, the Board of Land and Natural Resources may subject you to fines of
up to $15,000.00 per violation in addition to administrative costs. Should you fail to immediately
cease such activity after written or verbal notification from the department, willful violation may
incur an additional fine of up to $15,000.00 per day per violation for each day in which the
violation persists.

We recommend that you retain a geotechnical expert to assess if the situation you have created
has resulted in any slope destabilization or rock fall hazard, and what if any measures need to be
taken immediately to reduce such hazards that could have resulted from the unauthorized work.

Please respond to this Notice within 15-days. Please note any information provided may be
used in civil proceedings. The Office of Conservation and Coastal Lands (OCCL) intends to
schedule this matter before the Board of Land and Natural Resources. Should you have any
questions, contact Tiger Mills of the OCCL at (808) 587-0382.

Sincerely,

Suzanne.D? Case, Chairperso

Board of Land and Natural Resources

C: ODLO/DOFAW/NAH
DOCARE-O‘ahu
CCH- DPP



Hill Above Na Ala Hele Moleka Trail Within the Forest Reserve

EXHIBIT A
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Moleka Trail after being cleared on 4 occasions

Hillside Above Trail

EXHIBIT



RECEIVED
3/31/2016 GF:’!CE:V‘(}F COMISLIVATION
AND €CO4ST L L. 108
Department of Land and Natural Resources
State of Hawaii l0ib ¥R 31 A I 00
Office of Conservation and Coastal Lands
Administrator BEFT.Lo /il
HATURAL RESOURCES
Samuel J. Lemmo As'ms OF HAV2H
Subject: Alleged Unauthorized Dumping of Material From 3838 Pu'u
Kakea Place, O’'ahu | TMK: (1)2-5-018:032

Dear Administrator Sam Lemmo,

My landscaper unintentionally released soil into the state land. | am currently
working with a geotechnical expert (Foundation Solution LLC), to thoroughly
assess the present situation. We will keep you posted as soon as we receive
results from the Foundation Solution LLC. In the meantime, we will also be sure

to monitor the trail. Please feel free to email _ . ___yor
calmeat. _ _ with any questions.
Thank you.
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LAURA H. THIELEN
CHAIRPERSON

BOARD OF LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE MANAGEMENT

RUSSELL Y. TSUJN
FIRST DEPUTY

STATE OF HAWAII N
DEPARTMENT OF LAND AND NATURAL RESOURCES ESTORE PRESSRVATIN

KAHOOLAWE ISLAND RESERVE COMMISSION
Orrice oF CONSERVATION AND CoAsTAL LANDS STATR THRKS

POST OFFICE BOX 621
HONOLULU, HAWAII 96809

REF: OCCL:MC CDUP OA-3446

Stephen Nakai MAR 16 2009
Osumi Nakai Maekawa,

700 Bishop St. Suite 228

Honolulu, HI 96813

SumiECT: ConstrucTioN PLaNS FOR ConseErvATION DisTrRICT USE PERMIT OA-3446
Tantalus, Honolulu District, O*ahu
TMK (1) 2-5-18:32

The Office of Conservation and Coastal Lands (OCCL) has reviewed the revised building plans you
submitted as part of Conservation District Use Permit (CDUP) OA-3446.

These plans are not the same as the ones that we reviewed with you in person, and OCCL will not be
signing off on them. Specifically, you have significantly enlarged the carport. The plans thus continue to
exceeded the allowable maximum developed area (MDA).

OCCL also notes that the landscaping plan has changed from the plans that were presented to and
approved by the Board. The landscaping now contains numerous invasive species, which contradicts
Conditions 11 and 18 of the CDUP OA-3446.

The “garden lanai” underneath the Master Bedroom has also changed character from the plans that were
submitted to the Board. In the original design OCCL had been concerned that this “lanai” was actually a
carport. The landowner was notified that the area either had to be redesigned, or counted towards the
MDA. The landowner chose to landscape the area with rocks and trees; this is what was presented to the
Board. The current plans show that the area has reverted back to a 45'5” x 22'6” cement slab structure.
Despite being labeled a “lanai,” it once again has all the appearances of a carport.

This will be the fourth time that OCCL is returning Building Plap eyision. Please review the
conditions of CDUP-3446 and the Design Standards contained in tht i'i A¥ministrative Rules, and

EYXHIBIT 18

cc: County Planning Department,; Chair
Attachments: Staff Report to BLNR; CDUP 0OA4-3446
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Parcel Number. Building Number: 1

250180320000
Owner: CHAN,MICHAEL H Physical Address: 3838

TRUST PUU KAKEA PL

Coloyf Area Type Description. | Square Feet
A MAIN AREA 4071
B  OPEN CARPORT BIT/CONC FLOOR. 1126
C PORCH CEILED SHED ROOF 240
D PORCH CEILED SHED ROOF 25
E PORCH CEILED SHED ROOF 137
F  PORCH CEILED SHED ROOF 451

EXHIBIT 1

http://qpublic9.gpublic.net/cgi-bin/hi_honolulu_sketch.cgi?parcel=250180320000&buildin... 3/28/2016



