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OPINION NO. 545

The Commission received a request for an advisory opinion from the director of an
agency on the question of whether her office's program for providing personnel with certain
items for their personal use followed the guidelines set forth in Advisory Opinion No. 321.

In Advisory Opinion No. 321, the Commission determined that the personnel could
accept the free use of the items if the use of the items were a part of the employees'
compensation as provided by law.  HRS §84-13(2), a part of the fair treatment section of the
ethics code, prohibits a state employee from "[a]ccepting, receiving, or soliciting compensation
or other consideration for the performance of his official duties or responsibilities except as
provided by law."  The Commission also set forth the following guidelines in Advisory Opinion
No. 321:

(1) The director's department would administer the program;

(2) The director's department could elect to have the director administer the program on
its behalf;

(3) The director's department would administer the program in an open and
straightforward manner;

(4) The director's department would treat donors of the items in the same manner as other
donors; and

(5) Personnel could neither solicit companies for the items nor endorse a company or its
products.

In order to assist the Commission in its evaluation of the office's program, the director
appeared before the Commission and in a well-organized and detailed presentation set forth
the various aspects of the program.  After the presentation, the Commission determined that
further measures should be taken to clearly demonstrate that the free use of the items
constituted a part of an employee's legal compensation.  The Commission therefore asked that
the director provide a statement from her department indicating that it (1) officially sanctioned
the program, (2) would recognize the items as gifts to the department and would treat them
in the same manner as other gifts to the department, and (3) would include in new
employment agreements or amend existing employment agreements to include a statement
that the free use of the items constitutes part of an employee's compensation for the
performance of his or her official duties.

Because the Commission received a letter from a high-ranking official in the department
stating that the department recognized and sanctioned the program and would undertake the
other measures the Commission recommended, the Commission concluded that the employees
could accept the free use of the items since the department had clearly established that the
use of the items would constitute part of the employees' compensation as provided by
law.  The Commission cautioned the director, however, that the guidelines outlined in
Advisory Opinion No. 321 had to be strictly adhered to.
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Since advisory opinions are based on the facts presented in the opinion, the
Commission informed the director that she might wish to contact the Commission for another
opinion should the facts of her case change.

The Commission commended the director for seeking its advice in this matter and for
her candor in discussing the facts of the case.

Dated:  Honolulu, Hawaii, October 29, 1984.
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