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ADVISORY OPINION NO. 548

The Commission received a request for an advisory opinion from a department head
concerning a professional vacancy in one of the department's divisions.  Because the father
of an applicant was the chief of the division, the department head wished to know if he would
be permitted to appoint the applicant under the State Ethics Code.  The department head had
noted that the position was a civil service one and that the name of the division chief's
offspring had been referred to the department on a list from the Department of Personnel
Services together with the name of one other eligible applicant.  The other applicant had
declined the position, leaving the offspring of the division chief as the only other interested
eligible candidate.  The department head also had noted that, if appointed, the applicant would
be required to meet all other performance requirements of the division.  The department head
also had commented that the work of all professionals in the program was subject to close
observation by their colleagues in the program.  In addition, the department head had stated
that the assignment of the group of professionals was delegated to a nonprofessional member
of the administrative staff.  Finally, the department head stated that if this applicant were
hired, the applicant would be responsible as an independent agent for performing the required
duties satisfactorily.

The Commission noted that the applicant was a licensed professional and that it had
been represented to the Commission that the applicant was not the dependent child of the
division chief.  As a result, the conflicts-of-interests section of the ethics code, HRS
§84-14(a), was not applicable.  The Commission commented, however, that the fair treatment
section of the ethics code, HRS §84-13, might be applicable to the situation.  This section
states, in part as follows:

No legislator or employee shall use or attempt to use his official position
to secure or grant unwarranted privileges, exemptions, advantages, contracts,
or treatment, for himself or others ....

The Commission affirmed that the fair treatment section, relating to the use of official position,
does not prohibit a public official from hiring a member of his or her immediate family so long
as the family member is capable, well-trained, and the most qualified to apply for the job.  The
Commission noted that, in this case, there appeared to be a bona fide employment situation
and an objective screening conducted by the Department of Personnel Services.  Furthermore,
the Commission also noted that the information it had received did not indicate that the
division chief had participated in the selection procedure, other than to transmit the name of
the sole eligible applicant to the division chief.  Thus, the Commission determined that it
would not find a violation of the fair treatment section.

Nevertheless, the Commission noted that it often had suggested that the appearance
of unethical conduct should be avoided.  The Commission commented that it is charged with
the responsibility of liberally construing the ethics law to promote high standards of ethical
conduct in state government and noted that the legislative history of the ethics law indicated
that a primary objective of this law was to avoid even the appearance of unethical
conduct.  The Commission stated that it recognized that while an appearance of impropriety
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in and of itself was not unethical behavior nor prohibited by the statute, the practice of
"nepotism" should be avoided whenever possible because of its potential effect on public
confidence.

The Commission appreciated the department head's seeking the Commission's advice
and recognized that he desired to exercise his administrative responsibility in a manner
consistent with the ethical standards of the state ethics law.

Dated:  Honolulu, Hawaii, January 9, 1985.

STATE ETHICS COMMISSION 
Allen K. Hoe, Chairperson
Edith K. Kleinjans, Vice Chairperson
Tim S. Farr, Commissioner
Rabbi Arnold J. Magid, Commissioner

Note: There was a vacancy on the Commission.




