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History

I n 1988, the Legislature enacted the
comprehensive Uniform Information
Practice#\ct (Modified) (“UIPA”), to clarify
and consolidate the&e’s then existing laws
relating to public records and individual privacy

and to better address the balance between

the publics interest in disclosure and the
individual's interestin -
privacy. s 9

The UIRA was the re-
sult of the efforts of
many beginning with the

Ty
™

Ensuring open

then Governor Johwaihee to

bring their various perspectives to a commit-
tee that would review existing laws address-
ing government records and privasplicit
public comment, and explore alternatives to
those lawsThe committees work culminated

in the extensive Report of the Goverlsor
Committee on Public Records and Privacy
which would later provide guidance to legis-
lators in crafting the UIR.

In the repors introduction, the Committee
provided the following summary of the un-
derlying democratic principles that guided its
mission, both in terms of the rights we hold as
citizens to participate in our governance as
well as the need to ensure governnment-
sponsible maintenance and use of informa-
tion about us as citizens:

Public access to government
records ... the confidential treatment
of personal information provided to
or maintained by the government ...
access to information about oneself
being kept by the government.
These are issues which have been
the subject of increasing debate
over the yearg\nd well such issues

—

government while
individuals asked in 1987 by Proteding your privacy

should be debated as few go more
to the heart of our democracy

We define our democracy as a gov-
ernment of the peoplénd a gov-
ernment of the people must be ac-
cessible to the people. In a democ-
racy, citizens must be able to
understand what is occur-
ring within their govern-
ment in order to partici-
pate in the process of
governing. Of equal
importance, citizens
must believe their
government to be accessible if they
are to continue to place their faith
in that government whether or not
they choose to actively participate
in its processes.

"ty
J-;--"

And while every government col-
lects and maintains information
about its citizens, a democratic gov-
ernment should collect only neces-
sary information, should not use the
information as a “weapon” against
those citizens, and should correct
any incorrect information. These
have become even more critical
needs with the development of
large-scale data processing systems
capable of handling tremendous vol-
umes of information about the citi-
zens of this democracy

In sum, the laws pertaining to gov-

ernment information and records
are at the core of our democratic
form of government. These laws

are at once a reflection of, and a
foundation of, our way of life. These

are laws which must always be kept
strong through periodic review and
revision.
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Although the UIRA has been amended over (3) Enhance governmental accountability
the years, the statute has remained relatively through a general policy of access to
unchanged. Experience with the law has government records;

shown that the strong efforts of those involved
in the UIFA's creation resulted in a law that
anticipated and addressed most issues of con-
cern to both the public and government.

(4) Make government accountable to
individuals in the collection, use, and
dissemination of information relating to
them; and

Under the UIR, all government records are
open to public inspection and copying unless
an exception in the URPauthorizes an agency
to withhold the records from disclosure.

(5) Balance the individual privacy interest

and the public access interest, allowing
access unless it would constitute a clearly
unwarranted invasion of personal

The Legislature included in the UAPthe privacy.

following statement of its purpose and th

policy of this State: Fn 1988, the Office of Information Practices

(OIP) was created by the WLARo adminis-
In a democracythe people are ter that statute. In
vested with the ultimate decision- 1998, OIP was given
making power Government agen- the additional respon-
cies exist to aid the people in the  sibility of administering
formation and conduct of public Hawaii's open meet-
policy. Opening up the government  ings law part | of chap-
processes to public scrutiny and  ter 92, HRS (the Sun-
participation is the only viable and shine Law), which had
reasonable method of protectingthe  been previously administered by tgorney
public's interest. Therefore the leg-  Generals ofiice since its enactment in 1975.
islature declares that it is the policy
of this State that the formation and
conduct of public policy—the dis-
cussions, deliberations, decisions,
and action of government agen-
cies—shall be conducted as openly
as possible.

Like the UIRA, the Sunshine Law opens up
the governmental processes to public scru-
tiny and participation by requiring state and
county boards to conduct their business as
transparently as possible. Unlesspecific
statutory exception is provided, the Sunshine
Law requires discussions, deliberations, deci-
However the Legislature also recognized thations, and actions of government boards to be
“[t]he policy of conducting government busi-conducted in a meeting open to the public,
ness as openly as possible must be tempeweith public notice and with the opportunity for
by a recognition of the right of the people tthe public to present testimany

privacy, as embodied in section 6 and secti08
7 of Article | of the Constitution of thet&te

of Hawaii.”

IP provides legal guidance and assistance
under both the UWR and Sunshine Law to
the public as well as all state and county boards

Accordingly, the Legislature instructed that thand agencieAmong other duties, OlRlso

UIPA be applied and construed to: provides guidance and recommendations on

. . legislation that affects access to government

é%s)clzggg_me the public interest "Mrecords or bqard meeting_s. The executive

: summary provides an overview of GdRvork
(2) Provide for accurate, relevant, timelyduring the past fiscal year
and complete government records;
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Executive Summary :

IISE

he Office of Information Practicesand readily available to all members of the
(OIP) administers Hawai$' open public, and not just to government employees
government laws: the Uniform Informationor board members.
Practiceg\ct (Modified), Chapter 92Hawaii
Revised &tutes (“UIR"), requiring open Mainly through e-mails and website postings,
access to government records, and th@IP has also more than quadrupled its
Sunshine LawPart | of Chapter 92, Hawaii communications in order to reach out to the
Revised Statutes, requiring open meetings.agencies and the public with timely information
regarding OIP and open government news.
OIP serves the general public and the stagglditionally, OIP conducted its first on-line
and county government entities by providingurvey of users to learn how it could improve
assistance and legal guidance in the applicatiig services and was honored to discover that
of both laws. OIP also provides education antgiore than 95% (48 of 51) respondents
training in both laws, primarily to governmentreported being satisfied (30) or very satisfied
boards and agencie$o resolve UIR and (9) with OIP’s services overall.
Sunshine Law disputes, OIP provides a free
and informal process that is not a contestéithe emphasis on training and communication
case or judicial proceeding. has resulted in greater agency and public
awareness of the open government
In light of the states recent budgetary requirements and a 31% increase in requests
challenges, and with only 7.5 total positiongpr OIP’s assistance, including a 39% increase
OIP has sought to cost-effectively providén attorney of the day calls. Despite this
services to the greatest number of people aimtreased workload, OIP was still able to issue
to increase compliance by more governme@é opinions, obtain successful passage of two
agencies by placing greater emphasis degislative proposals, and reduce its case
education and the prevention of problem$acklog by 7% in FY 2012.
Thus, in FY 2012, OIP increased by 50% the
number of training materials that are freelyhis annual report details OFPActivities for
available on its website 24/With the basic fiscal year 2012, which began on July 1,201
training on the UIR and Sunshine Law and ended on June 30, 2012. SiApeil 1,
readily available on-line, OIP was able t@011, Cheryl Kakazu Park has been GIP’
double the number of in-person trainingjirector
sessions to provide more specialized courses.
For the first time, OIP partnered with other
public and private organizations to provid&udget and Personnel
continuing legal education to over 26

attorneys so that they can properly counsel _

their clients on open government laws ankik€ other government agencies, GiBud-
procedures. OIR education éfrts and use 98t in recent years has been drastically re-
of technology have efficiently leveraged thduced, which necessitated job vacancies and
time and knowledge of its four staff attorney¥/0rk hour reductions, and other cost savings.
and have made Ol®training more widely While the reduction in resources has ham-
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pered OIPS ability to reduce its backlog ofand boards under the LARNd the Sunshine
opinion requests and other cases, OIP contihaw; and requests for training under both
ues to provide assistance in an increasing nukaws.
ber of requests from agency personnel and
members of the general public. The vast majority (87%) of the informal re-
quests for assistance are fulfilled by QIP’
Fortunately OlPreceived a slight increase in*Attorney of the Day” (AOD) service. Over
its allocated budget in FY 2012 and, for théhe past 13 years, OIP has received a total of
first time in years, OIP was able to fill all10,147 requests through A©D service, an
positions in October 2Qiwith the addition of average of 780 per yedn FY 2012, OIP
a fourth attorneywhich helped OIRo keep received 94@\OD requests, which was 264,
up with the substantial increase in requests 39%, more than the 676 requests it re-
for assistance. In recognition of their hard workeived the prior yeaSeeFigure 4on page
and willingness to embrace change, ©kaf  13.
was named as an honoree for the stdEam
of the Year Award for FY 2012: Saff TheAOD service allows the public, agencies,
Attorneys CarlottéAmerino, LornaAratani, and boards to receive general legal advice
Jennifer Brooks, and Linden Joesting; Legdfom an OlPstaf attorney usually within the
Assistant Dawn Shimabukusgdministrative same day of the requebtembers of the pub-
Assistant CindyYee; and Records Reportic frequently use the service to determine
Specialist Michael Little. whether agencies are properly responding to
record requests or if government boards are fol-
lowing the procedures required by the Sunshine
Legal Assistance Law. Agencies often use the service to assist
and Guidance them in properly responding to record re-
quests. Boards also frequently use the ser-

_ vice to assist them in navigating Sunshine Law
Each yearOlPreceives hundreds of requeSt?equirements.

for assistance from members of the public,

government employees, and board membeé%sides informaAOD requests, OlReceived

and staff. a total of 135 formal requests for assistance
_ in FY 2012, as compared to 146 the previous

In FY 2012, OIP received 1,075 requests fQf,5 ojpended FY2012 with 78 open cases

assistance, a 31% increase over B0, (qyc|yding litigation tracking, training, rules, and

which OIP attributes to its increased trainingpecia| projects), a 7% decrease from the 84
and outreach efforts. This number includes, e backlog in F901L.

both formal and informal requests from the

public and from government boards and

agencies for general guidance regarding t ..

application of and compliance with the BIP thm'O”S

and Sunshine Law; requests from the public

for assistance in obtaining records fronP!P resolves complaints made under the
government agencies; requests from the pubfnshine Law or the U2 When a complaint
for investigations of actions and policies ofs filed, OIP will generally investigate the
agencies and boards for violations of theomplaintand may issue a formal or informal
Sunshine Law the UIR, or OIP's (memorandum) opinion. For FY 2012, OIP
administrative rules; requests for advisor{gsued two formal opinions and 23 informal
opinions regarding the rights of individuals oPPinions, for a total of 25 opinions, as
the functions and responsibilities of agencieg®mpared to 33 in F2011. Because OIP
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already has a considerable body of precedemtew training materials, to conduct specialized
setting formal opinions that have resolveavorkshops, to work on cases, and to do other
many legal questions, OIP has been issuirduties. In FY 2012, OIP added or updated 12
more informal opinions that are based on pridraining videos and educational materials on
precedent. Informal opinions are also issueits websiteAs of FY 2012, OlPdoubled the
when the legal conclusion is based upototal number of training materials on its
specific facts that limit the opinianusefulness website to 18, as compared to 9 in EYI1.

for general guidance purposes.

In addition to in-person and online training, OIP
The full text of OIPS formal opinions, sum- pegan development in F3012 of the UIR
maries of OIS memorandum opinions, andRecord Request Log, a new tool to help
a searchable subject matter index of opinionggencies comply with their open records
may be found on OIR’ website at responsibilities. Beginning in January 2013,
www.hawaii.gov/oip. summaries of agencies’ logs will be uploaded

onto OIP5S Master Log on the new state

website at data.hawaii.gov
Education

By effectively using technology and efficiently
OIP provides education to the public and t@veraging its attorneys’ time and knowledge,
government agencies and boards regarding thgp has been able to increase its training
UIPA and the Sunshine Law materials and presentaions to provide greater

awareness of and compliance with Haveaii’
Each year OIP presents numerous liveopen government laws.

training sessions throughout the state to

government agencies and boards. In FY 2012,

olIP c_:onduct_ed 25 Iiye training Workshops _a”¢ommunications

seminars, including courses providing

continuing legal education (CLE) credits tdn FY 2012, OIP more than quadrupled its

over 265 state, countynd private sector communications and outreach to government

attorneys, to help them properly advis@gencies, general public, and the media,

government agencies and clients. primarily throughWhats Newarticles that
provide timely news about OIP and open

Besides doubling the number of live traininggovernment issues in Hawaii and elsewhere.

sessions over the previous year (12 sessiof§hough OIP also printed thre®penLine

in FY 2011), OIP has also increased thenewsletters in FY 2012, these have largely

number of training courses and materials obeen replaced by more timeWhats New

its website. In FY 2012, OIP added three onlinarticles that are e-mailed and posted on ©IP’

videos with accompanying written materialgvebsite.

to provide basic training on the WPand

Sunshine Lawwhich are now available to theAs compared to fiveOpenLinenewsletters

government agencies, volunteer boardnd severWhats Newe-mails in FY2011,

members, and the general public 24 hours@IPe-mailed and posted online Whats New

day, 7 days a week. In addition to providingarticles, printed thre®penLineissues, and

greater access to training at times convenieparticipated in two Hawaii Public Radio

for the userthese online courses and trainingnterviews in FY2012. Including thénnual

materials have freed OPlegal stdffrom Report published each yedIP increased

having to conduct the same presentations the number of communications from 13 in FY

person and gave them more time to cread1l to 53 in FY2012, or 423%.
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In FY 2012, OIP conducted its first-ever surAdditionally, OIP monitors litigation in the

vey of its users to find out how it could im-courts that raise issues under theAJt? the

prove its services. In an on-line survey corSunshine Law or that challenge CGdRleci-

ducted over a two-month period in the fall o§ions, and may intervene in those cases. In

2011, over 32% of the 53 respondents reportédl’ 2012, OIP tracked four lawsuits.

using OIPs services at least monthB9.6%

use OIPS services two to four times a year

fand 28.4% use OIP’services once a yearRecords Report System

infrequently or never OIPwas honored to

learn that 94.1% (48 of 51) of the respor®IP is directed by statute to receive and make

dents reported being satisfied (39) or vempublicly available reports of records that are

satisfied (9) with OIS services overall, andmaintained by state and county agencies.

only three persons (5.9%) were dissatisfiedhese reports are maintained on the Records

Moreover eight (89%) of the nine people whdReport System (RRS), an online database

had requested Ol&’assistance in obtainingwhich contains the titles of 29,597 government

government records or concerning a potentigdcords that may be accessed by the public.

Sunshine Law violation were satisfied wittOIP continually assists agencies in filing and

the help they received from OIP updating their records reports. OIP has
created a guide for the public to locate records,

For the full survey and response summarip retrieve information, and to generate reports

Whats Newarticles, theDpenLire archive, and from the RRS, which the public can access

a wealth of free educational resources, incluthrough OIPS website atvww.hawaii.gov/

ing OIP’s opinions, guides, and training, pleaseip.

go to OIPS website avww.hawail.govioiR  \vith the fall 2012 launch of the stase’

data.hawaii.gov website, the RRS will play a
) ) o greater role in ensuring that confidential data
Legislation and Litigation is not inadvertently posted onto the website.
In FY 2012, OIP worked closely with the Of-
OIP serves as a resource for governme

o L . f'i%e of Information Managemeitechnology
agencies in reviewing their procedures und

the UIM and the Sunshine LavdIP also ) develop processes and training materials

. . for government agencies to use and post data
continually receives comment on both IawF

regarding their implementation and makes data.hawail.gav
recommendations for legislative changes to
clarify areas that have created confusion in
application, or to amend provisions that work PE
counter to the legislative mandate of open
government or that hinder government

efficiency without advancing openness.

During the 2012 legislative session, OIP
reviewed and monitored 267 bills and
resolutions affecting government information
practices, and testified on 39 of these
measures. In particula®IP proposed and
successfully obtained passage of two bills,
which clarify the process for judicial appeals
of OIP’s decisions and modernize the
Sunshine Law
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Budget and
Personnel

OIP’S budget allocation is the amount thatn FY 2012, OIP operated with a total staff
It was authorized to use of theof 7.5 full-time equivalent (FTE) positions.
legislatively appropriated OIP’s fourth stafattorney position was filled
amount minus administratively in October 201, so that all of OIR' positions
imposed budget restrictions. Inwere staffed for the first time since 2007.
\ FY 2012, OIPs total allocation

3 was $382,282, up from

$357,158 in FY2011. OIPs

allocation for personnel costs

in FY 2012 was $352,085 and for operational

costs was $30,197. SEgure 2on page 1.

y e

S
. . . .1
Office of Information Practices BUDGET
Budget Allocations
FY89-FY 12
Adjusted for Inflation
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Figure 1
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S
a &R
Office of Information Practices L
Budget FY 1989 to FY 2012 BUDGEA
Operational Allocations

Fiscal Expense Personnel Total Adjusted for Approved
Year Allocation Allocation Allocation Inflation Positions
Fy 12 30,197 352,085 382,282 382,282 7.5

FY 11 42,704 314,454 357,158 367,427 7.5

FY 10 19,208 353,742 372,950 395,784 7.5

FY 09 27,443 379,117 406,560 438,529 7.5

FY 08 45,220 377,487 422,707 454,234 7.5

FY 07 32,686 374,008 406,694 453,896 7.5

FY 06 52,592 342,894 395,486 453,959 7

FY 05 40,966 309,249 350,215 414,962 7

FY 04 39,039 308,664 347,703 425,944 7

FY 03 38,179 323,823 362,002 455,270 8

FY 02 38,179 320,278 358,457 461,086 8

FY 01 38,179 302,735 340,914 445,453 8

FY 00 37,991 308,736 346,727 465,941 8

FY 99 45,768 308,736 354,504 492,405 8

FY 98 119,214 446,856 566,070 803,635 8

FY 97 154,424 458,882 613,306 884,257 11

FY 96 171,524 492,882 664,406 979,912 12

FY 95 171,524 520,020 692,544 1,051,571 15

FY 94 249,024 578,513 827,537 1,292,530 15

FY 93 248,934 510,060 758,994 1,215,477 15

FY 92 167,964 385,338 553,302 912,601 10

Fy ol 169,685 302,080 471,765 801,539 10

FY 90 417,057 226,575 643,632 1,139,563 10

kFY 89 70,000 86,000 156,000 291,124 4 J
Figure 2
by
g3 ¥
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Legal Assistance,
Guidance, and Rulings

AII branches and levels of Hawaiistate Requests for
and county governments seek dP’Assistance
assistance. Each ye@lPreceives hundreds

of requests for assistance from members @fP may be asked B
the public, government employees anf@y the public for as- §
officials, and volunteer board members wh¥Stance in obtaining

come from the executive, legislative, an@ 'éSponse from an agency to a record request,
judicial branches of the state and counties.In FY 2012, OIP received 47 such requests for

assistance.
InFY 2012, OIP received a total of 1,075 forma, these cases, OIP staff attorneys will gen-

and informal requests for assistance, which iggy|ly contact the agency to determine the sta-
cludes 94@ttorney of the Day (AOD) reCIUGStsguidanC(a as to the proper response required,

regarding the application of, and compliance Withinq in appropriate instances, will attempt to
the UIRA and Sunshine LavBeerigure 4 OF  f4ijitate disclosure of the records.

the 1,074 total requests, 718 related to thé&\UIP -
and 356 related to the Sunshine Law Requests for Legal Opinions

Upon request, OIP provides written advisory
Formal Requests opinions on UIR issues in cases that are not
pending or may not yet have occurred. In FY

Of the total 1,075 UWR and Sunshine Law 2012, OlReceived 8 requests for WRdvisory
requests, 940 were considered informapinions.

requests and 135 were considered formal
requests. Formal requests are categorized4EAAPpeals

follows. SeeFigure 3. OIP provides written opinions on appeals by
requesters who have been denied access to all

( N\ or part of a record by an agendy FY 2012,
Formal Requests OIP received 19 UIR appeals.
FY 2012 _ o
Sunshine Law Investigations/
Type Number Requests for Opinions
of Request of Requests ) ] o
Sunshine Law requests for investigations and
Request for Assistance 47 opinions concerning open meeting issues are
Request for Advisory Opinion 8 separately tabulated. In FY 2012, OIP received
UIPA Appeals 19 23 Sunshine Law complaints and requests. See
Sunshine Law Investigations/ page 19 for details on these.
Requests for Opinion 23
Correspondence 20 Correspondence and UIR Requests
UIPARequests 18 OIP may respond to general inquiries, which
Qotal Formal Request s 135 ) often include simple legal questions,_by
correspondence. In , receive
\ J pond In FY 2012, OIP d

20 such inquiries by correspondence, along

Figure 3 X
with 18 UIFA requests.

12
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Types of Opinions
and Rulings Issued
In responding to requests for advisory opinion ( AOD Inquiries
Sunshine Law complaints, and BBppeals, , -
OIP issues opinions that it designates as eit] FiSca . Government
formal or informal opinions. Year Total Public Agencies
Formal opinions address issues that are noy FY 12 940 298 642
or controversial, that require complex legg FY 11 676 187 489
analysis, or that involve specific recordq FY 10 719 207 512
Formal opinions are used by OIP as precedd FY 09 798 186 612
for its later opinions and are “published” by FY 08 779 255 524
distributing to government agencies and oth g 8; ;;g ggé i;;
persons or entities requesting copies, such FY 05 711 269 442
@ State and county agencies and boards; | FY 04 824 320 504
@ WestLaw; FY 03 808 371 437
@ Michie, for annotation of the Hawaii FY 02 696 306 390
Revised Statutes; FY 01 830 469 361
@ Persons or entities on Otfthailing list. ~ \ 7Y 00 874 424 450

The full text of formal opinions are also avail-
able on OIRs website atvww.hawaii.gov/
oip. Summaries of the formal opinions aréformal Requests
posted on OIR website and are also foun%\ttorney of the Day Service
here on pages 20-21. The website also con-
tains a searchable subject-matter index for thee vast majority (87%) of the requests for as-
formal opinions. sistance are informally handled through GIP’

Informal opinions, also known as memoran?\Ltorney of the Day” (AOD) serviceThe
D service allows the public, agencies, and

dum opinions, are public records that are seéh?

to the parties involved but are not publishd}P@rds to receive general legal advice from

for distribution. Summaries of informal opin@" OlPstaf attorney usually within that same

ions, howeverare available on OIB'website 92 OVer the past 13 years, OiBs received a

and found in this report beginning on page 22!°@! 0f 10,147 inquiries through #€OD ser
vice, an average of 780 requests per.ya&Y

Because informal opinions address issues thal 5 o received 946.0D inquiries, exceed-

have already been more fully analyzed ii'ﬂg the average by over 20% and B91l's
formal opinions, or because their factual basiﬁquiries by 39%. SeBigure 4.

limits their general applicabilitghe informal ) _
opinions generally provide less detailed IegMemberS of the public use the service frequently

discussion and are not considered to be agemlgieter_mme whether agencies are properly
precedents. reSponding to record requests or to determine if

_ _ government boards are following the procedures
!n an effort to provide more tlmgly responseﬁgquired by the Sunshine Law
in FY 2010, OIP began issuing summar i i i i
dispositions, with abbreviated legal discussion3€M¢!€S often use the service to assist them in

in those cases where it believes appropriaf§SPonding to record requests. This may include
guestions on the proper method to respond to

reguests or on specific information that may be
redacted from records under the BW
exceptions. Boards also frequently use the
service to assist them in navigating Sunshine
Law requirements.

Figure 4
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Of the 940AOD inquiries in FY2012, roughly

seven out of ten inquiries came fron(AOD Requests from the Public

government boards and agencies seeki
guidance to comply with the laBome 642
(68%) of theAOD requests came from
government boards and agencies, and 2
requests (32%) came from the public. Sd
Figure 5.

Of the 298 public requests, 214 (72%) can
from private individuals, 41 (14%) from

media, 19 (6%) from private attorneys, 1
(5%) from public interest groups, and 10 (3%
from businesses. Sddégures 6-7

4 )
Telephone Requests

Fiscal Year 2012

Figure 5

FY 2012

Types
of Callers

Private Individual
Media

Private Attorney
Public Interest Group
Business

TOTAL

Number of
Inquiries

214
41
19
14
10

298 )

Figure 6

Private
Attorney
6%

News
Media
14%

B

Business
3%

Telephone Requests
from the Public - FY 2012

Public
Interest
Group

5%

Private
Individual
2%

Figure 7
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UIPA Request inquiries about state agencidsout 47% of these
) requests concerned four state agencies: the
UIPA AOD Requests Department of Land and Natural Resources (69),

: the Department of Health (34), the Department of
In FY Zplzt’hOI:l:s (_:r(i:ved 489?)OD ref?u?StS" Commerce and Consumgffairs (33), and the
concerning the Lik. hese numbers refiect ca SDepartment of Education (33)s shown below

both from the public and from the agencieg out 44% of the requests were made by the
themselves. For a summary of the numbers aggencies themselves seeking guidance on

types oAOD calls concerning the Sunshine Law " ith the UIR
please see the charts that follvgampling of the complance wit the L

AOD advice given starts on page 33. OIP also received 7 inquiries concerning the
, legislative branch and 9 inquiries concerning the
StateAgencies and Branches judiicial branch. Seigure 8

In FY 2012, OlPreceived a total of 3580D  below

@ Calls to OIP About
State Government Agencies
FY 2012
Requests Request s Total
Executive Branch Department by Agency by Public Requests
Land and Natural Resources 20 49 69
Health 16 18 34
Commerce and Consumer Affairs 23 10 33
Education (including Public Libraries) 14 19 33
Human Services 11 9 20
Lieutenant Governor (including OIP) 0 19 19
Labor and Industrial Relations 8 10 18
Transportation 5 12 17
Agriculture n 3 14
Governor 6 7 13
Attorney General 3 7 10
Accounting and General Services 6 3 9
Tax 5 2 7
Business, Econ Development, & Tourism 3 3 6
Hawaiian Home Lands 2 2 4
Human Resources Development 2 2 4
Budget and Finance 3 0 3
Public Safety 2 0 2
Defense 0 0 0
TOTAL EXECUTIVE 140 175 315
TOTAL LEGISLATURE 2 5 7
TOTAL JUDICIARY 5 4 9
University of Hawaii System 5 10 15
Office of Hawaiian Affairs 2 0 2
Unnamed Agency 3 5 8
TOTAL STATE AGENCIES 157 199 356
\\ J
Figure 8
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County Agencies Requests regarding the Honolulu Police

In FY 2012, OlPreceived 73A0D inquiries Department totaled 14, up one from the

. . evious two years, including 5 requests from
regarding county agencies and boards. @f y g a

these, 52 inquiries (71%) came from th%i(tahat%eenapsxeekmg guidance on compliance
public. '

. . . .. OIP received 39 inquiries regarding neighbor
Of the 73A0D ihquinies, 3.4 'NQUITIES o1 and county agencies and boards: Hawaii
concerned agencies in the City and Counbfounty (19), Kauai County (14), and Maui
of Honolulu, down from 40 in the preViOUSCounty (6) ,SeeFigures 10-12

year SeeFigure 9 As shown belowabout '

one-third of the requests were made by the

agencies themselves seeking guidance on

compliance with the UK.

',ﬂ Calls to OIP About

City and County of Honolulu
Government Agencies - FY 2012

Requests Requests Total
Department by Agency by Public Requests
Police 5 9 14
Board of Water Supply 1 3 4
Planning and Permitting 1 3 4
Parks and Recreation 0 2 2
Transportation Services 0 2 2
Budget and Fiscal Services 0 1 1
City Council 1 0 1
City Ethics Commission 1 0 1
Design and Construction 0 1 1
Environmental Services 0 1 1
Fire 0 1 1
Neighborhood Commission/ 1 0 1
Neighborhood Boards

Unnamed Agency 0 1 1
TOTAL 10 24 34

\ J

Figure 9
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N
Calls to OIP About
Hawaii County
Government Agencies - FY 2012
Requests Requests Total
Department by Agency by Public Requests
County Councll 3 3 6
Corporation Counsel 2 1 3
Mayor 0 3 3
Police 1 2 3
County Physicians 0 1 1
Fire 0 1 1
Housing & Community Devt. 0 1 1
Public Works 0 1 1
Water Supply 0 1 1
Unnamed Agency 0 2 2
TOTAL 6 13 19
\ J
Figure 10
@ Calls to OIP About A -
Kauai County o
Government Agencies - FY 2012
Requests Requests Total
Department by Agency by Public Requests
Prosecuting Attorney 2 4 6
County Attorney 0 3 3
County Council 0 2 2
Planning 0 1 1
Water 1 0 1
Unnamed Agency 0 1 1
TOTAL 3 n 14
\ J
Figure11
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Calls to OIP About PR 0
Maui County
Government Agencies - FY 2011
Requests Request s Total
Department by Agency by Public Requests
Police 1 2 3
Corporation Counsel 0 1 1
County Councll 1 0 1
Finance 0 1 1
TOTAL 2 4 6
\ J
Figure 12
sk,
P
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Sunshine Law Requests V _ — A\
i Sunshine Law Inquiries

IP was given responsibility for || Fiscal AOD Formal

administration of the Sunshine Law in}| Year e[ IS Requests Total
1998. OIP averages more thgn 240 requeql 5445 356 23 379
a year concerning the Sunshine LawFY
2012, Sunshine Law requests more thaj] 2011 166 13 179
doubled. The 379 requests received in FY| 2010 235 21 256
2012 represents a nearly2B6 increase (200 SiRE S ” T
more) over the 179 requests received in FYl g0 322 30 352
2011, and a nearly 60% increase (139 more
over the average 240 requests received eafj 2007 281 51 332
year SeeFigure 13 UL 27t 2 e
Of the 1,074Attorney of the Day (AOD) re- 2005 185 38 223
quests made in FY 2012, 356 (33%) involveq| 2004 209 17 226
the Sunshine Law gnd its application. OIP alsf A A 25 (=
opened 23 case files for formal requests fq( 50> 84 8 92
assistance, consisting of 5 written reques§
for opinions and 18 written requests for in{| 2001 61 15 76
vestigations regarding the Sunshine Laae |\ 29%° 2 10 7 )
Figure 14.

Figure 14

Of the 356A0D requests involving the Sun-
shine Law289 were requests for general advideo training materials that are available on
vice, and 52 were complaintalso, 150 of the OIP website. These free on-line materi-
the AOD requests involved the requesser als include a PowerPoint presentation with a
own agency voice-over and written examples that O§’
. . . attorneys formerly presented in person. The
:)nnFt\h(eZgii’sailrl?eplic;\\//:/dteo dblc)Gatrﬁgn;r:]%S;)sr?;?%_ideos and' on'-Iine training hgve enabled OIP
sions, as well as other agencies and grou;;Qto _reduce 1ts In-person training on the_ _Sun-
See p’)age 47 for a list of the sessions pross-hlne Law bg5|ps, and_tc_) develop_ additional
vided in FY 2012 or more specialized training ma'Fe'rlaIs or ses-
' sions, such as workshops to critique partici-

InFY 2012, OIP also produced Sunshine Laypants’ own agencies and minutes.

Sunshine Law Inquiries
400 3

352
350 6/46,37/\ //
300 >3
/ N 256 /

250 226 4415 \ /
200 177 _ 79

// ~
150
N A

50

Q.
=4

FY 00 FYO01 FYO02 FYO03 FYO04 FYO5 FYO06 FYO7 FYO08 FYO09 FY10 FY11 FY 12

Figure 13
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Formal Opinions

I nFY 2012, OIP issued two formal opinionsHawalii County

both related to the UR which are Fire Department Records
summarized as follows.
on Persons Rescued

The Hawaii Tribune-Heraldasked whether

UIPA Formal Opinions the Hawaii County Fire Department (HCFD)
must disclose the name, gendage, and
Mailing Addresses and hometown of persons rescued (i.e., persons

Social S itv N b who received HCFD assistance pursuant to
oclal security Numbers fire, medical, rescue, and motor vehicle

of Real Property Owners accident calls).

Requester asked OIP whether the Honolullhe UIRA allows agencies to withhold
Real PropertAssessment Division properly records that are protected from public
withheld all mailing addresses and sociadlisclosure by federal lawo the extent that
security numbers when responding ttHCFD is subject to the federal Health
Requesteis request for the 210ahu Insurance Portability amdiccountabilityAct
Assessment Notices under part Il of thgHIPAA), and the DHHS rules, 45 CH.
UIPA. Parts 160 and 164 (Privacy Rule)
promulgated under HWA, it must
OIP found that the mailing address of recordetermine on a case by case basis whether
for a property owner is “real property tax in-HIPAA or the Privacy Rule allow or prohibit
formation” and as such is subject to mandatisclosure of a persamidentity
tory disclosure under the UNPHRS § 92F-
12(a)(5). While HCFD did not object to disclosure of
gender and ages of persons rescued, HCFD
OIP also found that a property owngiso- must determine on a case by case basis
cial security number is not “real property taxwvhether disclosure of hometowns of persons
information” subject to mandatory disclosurerescued, especially along with other
and falls within the UIR's exception for in- information such as gender and age, could
formation whose disclosure would constitutéead to discovery of the identity of an
a clearly unwarranted invasion of personahdividual whose identity is protected under
privacy. HRS § 92F-12(a)(5) and -13(1). Dis-HIPAA. If so, as in the case of an extremely
closure of only the last four digits of a prop-small town with few residents of the rescued
erty ownefs social security number wouldpersons gender and age, disclosure of the
resultin a likelihood of actual identification of hometown is prohibited under the Privacy
the full social security numbeso the Divi- Rule. If not, then hometown disclosure is not
sion properly denied access to the last foyrohibited by the Privacy Rule, and, as the
digits of property owners’ social security num-UIPA's privacy exception does not apply to
bers.[OIP Op. Ltr No. 1-1]
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de-identified information, HCFD would have
no basis to withhold the hometown under the
UIPA.

Not all of HCFD5 records are subject to
HIPAA. For HCFD’s functions that are not
subject to HIRA or the Privacy Rule, the
UIPA's privacy exception applieShe UIRA
requires that, when the names of persons
rescued by HCFD carry a significant privacy
interest, the privacy interest must be balanced
against the public interest in disclosure on a
case by case basis to determine whether
disclosure of that persos’identity is
appropriate.

Under the UIR, an individual does not have
an inherent privacy interest in his or her
hometown. When there is no basis under the
UIPA's privacy exception to withhold the
name of a rescued person, there is likewise
no basis to withhold the name of the person’
hometown. In instances when HCFD may
withhold the name of a rescued person under
the UIRA's privacy exception, the issue of
whether disclosure of the persshometown,
without the persos’name, would amount to

a clearly unwarranted invasion of personal
privacy must be determined on a case by case
basis. When disclosure of a hometown could
lead to actual identification of an individual
whose identity is protected under the N§P
privacy exception, HCFD may also withhold
the persom hometown to protect the
individual's identity [OIP Op. Ltr No. 12-1]
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Informal Opinions

I n response to requests made for advisoMortgage

opinions on Sunshine Law investigations P

OIP in FY 2012 issued 7 informal opinioanan Originator
opinions under the U and 16 informal LICENSUre Records

opinions under the Sunshine LaWwhe

following are summaries of these informaRequester asked whether the Division of Fi-
opinions. nancial Institutions, Department of Com-

merce and Consuméffairs (DFI), prop-
erly denied Requestarrequest under Part
Il of the UIPA for information about mort-

UIPA Informal Opinions: gage loan originator license applicants to
whom DFI had denied licensure (denied ap-
Reasonableness of plicants) during a specified time period, in-

cluding the number of denied applicants, the
number of them denied due to their high num-

bers of credit delinquencies, and a list of their
Requester asked whether the requested c@sines and identifying numbers.
for copies of executive session minutes from

the State Ethics Commission was reasonab@p found that DFI has no obligation under

) ~_ the UIRA to disclose the requested informa-
OIP found that the State Ethics Commissiofjgn about denied applicants because DFI

had alr_eao_ly performed the yvork of searchingges not maintain any “government record”
for, reviewing, and segregating the documentg 5 s responsive to this records request, and
requested. The fees and costs for the WOk ot required to create the requested records
were based on t_he actual work performed a'"tﬂ/ paying for the preparation by the national
were not an estimate. OIP found that the (Ggcords administrator of a report containing

tal charges were reasonable, given the volp e requested informatiofUIPA Memo
ume of records and work performed. 12-2]

Fees and Costs

OIP noted that the agency did not provide a
good faith estimate to the requesbafore ' :

doing the work. If the requester wanted tOMayors Public Schedule
narrow his request nglwe may pay the lesser
amount for the fewer records. If he did nog
narrow his request, and the fees are not pai
the request is deemed abandonjgdPA
Memo 12-1]

equester asked whether the City and
ounty of Honolulu (City) properly denied her
requests (1) for a copy of the May®Public
Schedule, and (2) to be placed on a list of
news media persons who are regularly
emailed updates of the MaysrPublic

Schedule.

OIPfound that the Mayds Public Schedule
does not fall within an exception to disclosure
under the UIR, and the City must disclose
it upon request.
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The UIR does not require agencies t&Jniform Information Practicesct (UIPA)
respond to “standing requests” for records te@quires the disclosure of the NMLS numbers
be created in the future, and it likewise doder those individuals who are not currently
not require agencies to create or maintain emiglensed as MLOs and whose numbers will
lists for recipients of government records toot be disclosed by DFI.
be created in the future. The fact that the City
chose to create such a list for routin®IPfound that the UIR does not require DFI
distribution of the Mayds Public Schedule to disclose the NMLS numbers of applicants
to a limited number of outside recipients is awhose applications were denied, withdrawn,
undertaking outside the scope of the AJIP or are undegoing DFI's review DFI is not
and does not have the effect of creatingraquired to disclose lists of NMLS numbers
UIPA obligation for the City to expand theof either withdrawn or denied applicants
distribution list to any member of the publidecause DFI does not maintain either of these
wishing to be included. The City is therefor@pplicant lists, and the numbers are thus not
not required under the UtRo add Requester government records subject to the NIPRS
to its list of news media persons who arg 92F-1L. DFI does administratively maintain
regularly emailed updates of the Majgor lists of applicants whose applications are
Public Schedule [UIPA Memo 12-3] currently undegoing DFI's review but those
applicants’ NMLS numbers could reasonably
lead to actual identification of the applicants
Identifying Numbers Assigned and may be withheld under the BIB“clearly
O unwarranted invasion of personal privacy”
to Individuals on the exception.[UIPA Memo 12-4]
Nationwide Mortgage Licensing

System & Registry (NMLS)
Providing Records in the

Requester asked whether the Departmentlebrmat Requested;

Commerce & Consuméiffairs, Division of Waiver of Copying Fees
Financial Institutions (DFI) properly denied

RquGStés r_eque:i fc_)rda_l I'jt Olf |dﬁnt|fy|nlg Iéequester posed three questions to OIP: (1)
NUMDErS assighed to Individuals Who appli&, oo 1he Department dfransportation,
for licensure as Mortgage Loan Originator

. ) Plarbors Divisions (DOT) response to
(MIb_O_). '?]” MLO zil_ppll_cant_s muit reglsteg and(fequestés request for an electronic copy of
DF is mandated by federal law to ue tSCCTIS WS PrOPE2) whether Requesier i
NMLS information):‘or MLO licensure in ntitlec! to an electron_ic copy of a mitigation
Hawaii plan with all fees waived, and (3) whether
' Requester is entitled to an electronic copy of

DFI informed Requester that it will disclosean e-mail. OIP concluded the following:

the NMLS numbers of active MLO licensee ) DOT advised Requester that it does not

but that it ;]S unabll_e éofd'SCIOS& liﬁlcolr\/ldlfc? aintain any records other than what had al-
persons who appiied Tor an [ ready been provided, thus OIP found that DOT

license] with _thg DFI and whose applicationg . properly responded to this portion of the
are still pending; withdrew their appllcatlonsrequest
I .

or were denied licensure.” Therefore, thi
opinion is limited to addressing whether the
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(2) OIP found that Requester is entitled to ahis information reveals the unit prices that
electronic copy of the mitigation plan. DOTDOT will be paying for all equipment compo-
advised Requester that he would be providegénts and, therefore, constitutes “government
with an electronic copy of the mitigation plarpurchasing information” required to be pub-
after payment of copying fees. Because coplie. HRS § 92F-12(a)(3)[UIPA Memo
ing fees are not set by the BiPr the rules 12-6]

implementing it, OIP does not have jurisdic-

tion to opine whether DOT may deny

Requestes request for a waiver of copyin tha. -
foes, 9%0n-the-Job Training Records

(3) Requester is entitled to a copy of the &eduester asked whethemder Part II of
mail in electronic format, as DOT has not pret-he UIFA, WorkHawaii, Department of

sented facts to support a finding that it is urfzommunity Services, City & County of
able to provide the e-mail in that formatonolulu (WorkHawaii), may redact
[UIPA Memo 12-5] information from an On-the-Jobraining

(OJT) Contract betweeWorkHawaii and a
private employerregarding the employer
employment and training of an individual

Denial of Request for Records, (trainee).

Equipment Pricing Lists for
Contract to Provide Airpor t OIP found thatWorkHawaii may redact the

Passenger Information Systems trainees name and social security number
because this information identifies the indi-

\{)ifiual who is the trainee, and reveals finan-
clal and employment information about this
individual that falls within the UIR s “clearly

Requester asked whether the Department
TransportationAirports Division (DOT),

roperly denied Requestsrrequest under . . .
properly g d unwarranted invasion of personal privacy”

Part Il of the UIR for the equipment price exception. Howeverafter WorkHawaii re-
list sheet submitted to DOT by the Compan%ﬂactspthe t.raineeideentifyin information, the
awarded the contract to provide and insta ency must oublicl discglose the rem’ainin
new passenger information systems fqg gency pUbIICly dis . . 9
o JT Contract information, including the
KahuluiAirport. . .
employets salary and education requirements

OIP found that from the\wardees equip- flozr_t;l]e trainee that will be hirefUIPAMemo

ment price sheet, DOT may withhold infor-
mation specifically identifying the manufac-
turers and models because this information is
confidential commercial and financial infor-
mation that is exempt from disclosure under
the UIFA's “frustration of a legitimate gov-
ernment function” exception. Howey&OT
must disclose the general equipment descrip-
tions, quantity and unit, and total costs because
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Sunshine Law Written Testimony

Informal Opinions: Submitted by E-mail

_ _ o ~ Requester asked for an investigation into
Sunshine Law informal opinions are writteRynether the Kauai County Council (Council)
to resolve investigations and requests for agig|ated the Sunshine Law by its alleged
visory opinions. OlRpened 1investigations refysal to accept written testimony that
into the actions of government agencies in Fikaquester submitted by e-mail concerning an

2012, due to complaints made by members gém on the Councit agenda for its upcoming
the public (up from 10 investigations openegeeting.

in FY 2011). The investigations were com-
pleted in FY 2012 and resulted in the followp|p found that Requestés e-mail

ing 11 informal opinionsAdditionally, five in- correspondence to the Council served as
formal opinions were written in response tQyritten testimony for an upcoming meeting.
requests for advisory opinions. Overall, OlRf the Council had failed to distribute the
wrote 16 informal opinions concerning thgestimony this would have violated the
Sunshine Law in FY 2012, as summarizednshine Lave requirement that a board
below accept written testimony submitted by the
public. The Councils apparent omission of
Requestes transmittal e-mail as testimgny
Closed Meeting of was mitigated, howevgbecause with respect
Board of Ethics to the four documents attached to Requé&ster
testimony the Council had considered and
Requester asked for an investigation intmade public redacted versions of two of the
whether the Kauai Board of Ethics (Boardyame documents that had been provided as
violated the Sunshine Law by holding an extestimony by another person and the other two
ecutive session to investigate and hear allattached documents were not required to be
gations of ethical violations by the Chief ofdisclosed in order to protect the privacy of
Police. the government employee named therein.
[Sunshine Memo 12-4]
OIP found that the Board properly held an
executive session because the Sunshine Law

provides exceptions to its open meeting rgé\dequacy ongendas;

quirements when the board considers Chafgﬁ%rmitted Interaction Group
against an officer or employee and also when

the board consults with its attornefiRS 8 A requester asked whether the Reapportion-

92-5(a)(2) and (4) (Supp. 2010). ment Commission violated the Sunshine Law

[Sunshine Memo 12-3] by (1) discussing items that were insufficiently
noticed on its agendas for July 12 and 191201
(2) adding an item to its agenda by vote of
2/3 of its members at its June 28 meeting; and
(3) participation of board members inTech-
nical Committee.

OIP found that the July 12 agenda included
several item descriptions that were too vague
to notify the public of what, if anything, would

be discussed under that heading. However
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fell within the scope of an already noticed
agenda item.

OIP further found that the minutes from tha
meeting show that the only topic actually dis

cussed under those vague headings—inclu- _
sion of the military in the permanent residenP!P further found that th@echnical Com-

population and the permanent resident popl[irjittee was formepl as a permitted interaction
lation generally—was listed elsewhere on th@"oup under section 92-2.5(b)(1), HRS. The
agenda as an executive session agenda itdgpmmission voted to allow substitution of other
Thus, although the vague agenda items Bpembers for the origindlechnical Commit-

themselves did not give sufficient notice t§¢€ Membership, and the status offiaehni--
allow the Commissios’ discussion of any cal Committees work was listed as a topic

topic, the public had notice from the execu®n Multiple agendas over a two-month span.

tive session agenda item that this topic wadoWwever theTechnical Committee’gather
coming before the Commission for its consid!N9s did notresultin any substitution of mem-
eration at the meeting, so OIP concluded that€"S nor did the Committee make multiple re-
in this specific instance, the discussion did ndtC"ts back to the Commission; only the mem-
violate the Sunshine LaIPalso found that P€rs originally appointed to the group partici-
the July 19 agenda item, although less info22t€d in the group and tiiechnical Commit-
mative than it might have been, was Iegall§ee did not present a substantive report to the

adequate as notice to the public to allow thg@mmission until the last meeting reviewed
boards discussion of the item. by OIR OIP concluded that despite the con-

fusion created by the Commissisragenda
OIP also found that the issue of whicHiStingS and vote to allow substitutions, the man-

categories of persons should be included f€" IN which thefechnical Committee actu-
the permanent resident population was boffllY ©Perated was consistent with the require-
of reasonably major importance and affectina‘ents_"f the p_ermltted mter_actlon and thusin
a significant number of persons, and thu§°mpliance with the Sunshine Law

would not have been a suitable item to bEoUnshine Memo 12-6]

added to an agenda by a 2/3 vote of all

members to which the Commission was

entitled. The filed agenda, howevehad Amendment of Agendas

described the topic as the subject of a report, _
and the Commissiosvote to add it once again® "eduester asked whether a Neighborhood

to the agenda was apparently made under tﬁé’ard violated th_e Sunshine Law by amendlng
belief that the agenda should have specifidP Regular Meetinggenda (Agenda) during
that the Commission would take action on thdtS Meeting held on October 25, 2010 add
topic. Because a boasdtonsideration of an Bill 94 proposed by the Honolulu City Council
item implicitly includes the possibility of board fOr discussion and action.

action on the item, the Commissiewote to ) ) .
add the permanent resident population issUd1€ Sunshine Law requires that boards give

to the agenda was not necessary to allow t|}{\g_ritten public notice of m_eetings_which shall

Commission to consider and take action off'¢/ude an agenda listing all items to be
the issue. Therefore, OIP concluded that tHgPnsSidered. HRS § 92-7(a). The Sunshine
Commissions vote on the issue did not violate-2W @lSo provides that a filed agenda may be
the Sunshine Law because the action takénended to add an item by a two-thirds
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recorded vote of all members to which th%dequacy ongenda
board is entitled, “provided that no item shall

be added to the agenda if it is of reasonab'}%l

S , equester asked for an investigation into
major importance and action thereon by the
J P y whether the Department of Land and Natu-

board will affect a significant number of | Resources Commission Water Resource
persons.” HRS § 92-7(d) (emphasis addec{gl‘anagement (CWRM) violated the Sunshine
Law by discussing items that were alleged to

OIP found that the Neighborhood Boasd ri)e insufficiently described on the agenda for

Agenda amendment violated the Sunshi .

ng because Bill 54 was an item of reasonab 56 CWRM meeting of November 16, 201
major importance and action upon it affecteg
a significant number of persons.
[Sunshine Memo 12-7]

IP found that Item F on the agenda for the
CWRM'’s meeting, which stated “ADMIN-
ISTRATIVE OTHER BUSINESS,” was a
“catch-all” agenda item that did not meet the

. . notice and agenda requirements in the Sun-
Council Selection of shine Law because it did not indicate that there
Successor Councilmember would be a discussion on hiring staff. Under

. ~__ the specific facts of this case, howevany
A requester asked for an investigation intgypjic harm resulting from this deficiency was

whether the Kauai County Council violategninimal, because commissioners did not dis-
the Sunshine Law with regards to its selectiqf,ss hiring, and no action was taken.

of KipuKai Kualii as the successor

councilmember when former Councilmembefp recommended that, in order to avoid fu-
Derek Kawakami was appointed by thg,re Sunshine Law complaints, the CWRM
Governor to the State House 0{1) not use “catch-alls” in agendas without
Representatives. providing more detailed descriptions in sub-
_ headings, and (2) instruct its commissioners
Because OIP was not presented with aRy jgentify, in advance of filing an agenda,
specific facts indicating that councilmembergatters of “official business” that they wish
dlscus_s’ed the successor selection before {3einquire about and possibly discuss at the
Council's meeting, and because @ietieved meeting. OIP also noted that boards may

there is a plausible alternative explanation fgfmend filed agendas in accordance with sec-
the Councils apparent assumption that.Mrjon 92-7(b), HRS.

Kualii was likely to be selected, OIP couldsynshine Memo 1211

not conclude that the Counsilselection of

Mr. Kualii was the result of improper

discussions, including possible serial one-on-

one communications.

[Sunshine Memo 12-8]
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Board Member's E-mail at the time of the meetings that form the bases
Correspondence to Other for the complaints.
Members Given the changes in NB membership, the

_ o _ Neighborhood Commissiosi’Decision and
The Neighborhood Commission Office (NCOrder relating to these and similar issues, and
asked whether a Neighborhood Board (Boarghe ENB5 subsequent commitment to ame-
violated the Sunshine Law Wh(?n a Boarflorate the issues raised, OIP found detailed
member sent messages by e-mail to the othgttual findings unnecessary to address the
Board members regarding various matters thééncerns raised by Requesterstead, OIP
were, or anticipated to be, on the Board'offered this general guidance regarding the
agenda for upcoming meetings. issues raised by the Requester

OIPfound that because the Board men®er(1) A board must allow any interested person
e-mail messages sent to all Board membexs testify on any agenda item at every meet-
concerned matters within the Boaduthor ing. Hawaii Revised Statutes (HRS) § 92-3
ity that were anticipated to appear on thgr993) (“boards shall also afford interested
Boards agenda in the foreseeable futurgyersons an opportunity to present oral testi-
these e-mail messages improperly constitutgdlony on any agenda item”). While a board
Board discussion of official business in violamember may testify as a member of the pub-
tion of the Sunshine Las’'open meeting re- lic, the Sunshine Law does not regulate how
quirement. board members conduct their own discussion
and deliberation of agenda items or whether
OIP recommended that the NCO work withhe public may question other testifiers during
the Board to enforce the Sunshine Lewfo- the meeting. OI®p. Ltt No. 06-01.
hibition against Board members’ discussion of
official business outside a meeting, which if2) Reasonable time limits on testimony by
this case took the form of e-mail corresponthe public may be imposed if a rule or policy
dence from one Board member to the othersetting such limits has been previously adopted
[Sunshine Memo 12-12] by a board at a meeting, but time limits must
be fairly applied. OIFOp. Ltr. No. 02-02A
mere notice of time limits placed at the top of

Sunshine Law ComplaintsAbout the meeting agenda does not substitute for a

Testimony, Minutes, andAgenda pogrds adoption of a rule or policy setting time
limits, so a board should not seek to enforce

) ~_ time limits that are not based on a written rule
Requester asked for an investigation intg; olicy adopted by the board at a previous
whether a Neighborhood Board (NB) V'Olate‘ijneetingAnd where a board has previously

the Sunshine Law by 1) refusing to allow tessgiapjished time limits, those time limits must
timony at two meetings; 2) limiting the pubh_cbe applied in an evenhanded manAeply-
to only one question of persons presenting time limits only to some testifiers and not

reports, limiting testimony to only one minut&,hers is an improper restriction of testimony
for some testifiers while allowing others tq,nqer the Sunshine Law

testify for longer and in some cases, inter
rupting _testifiers before one minute was URB) A request by a board member to add other
3) refusing to add a board memisaequested j¢ormation. such as ¥ouTube video refer

reference into the minutes; and 4) refusing {9,ce into the minutes must be accommo-

place a board membaritem on the NB 45ted. HRS § 92-9(a)(4)(1993). However
agenda. The Requester was an NB member
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OIP has interpreted this to apply only to a remless it has begun hearing testimony or oth-
quest made during the same meeting in whielwise begins considering an item. Once the
the information is sought to be included in thdioard begins considering an item, it must hear
meetings minutesWhen the request is maddestimony from all interested persons prior to
at a meeting and the information was includeatljourning the meeting. The Sunshine Law is
in the minutes of that meeting, there is no Susilent on the question of who has the authority
shine Law violation. to adjourn a board meeting. In the absence of
any allegation that the meetisggarly adjourn-
(4) And lastly, the Sunshine Law requires amment prevented members of the public from
agenda to provide adequate notice but doestifying on an issue the board considered
not address the boasdrocess in determiningduring the meeting, OIP could not find that
matters to be placed on an agenda. Since the adjournment violated the Sunshine Law
Sunshine Law is not implicated in this case,
Requestés complaint about the agenda’(2) The Sunshine Law provides a public right
composition is outside of Olfjurisdiction. to make an audio recording of a meeting, but
The requester may instead address thdses not provide a similar right to make a video
complaint to the Neighborhood Commissionecording, so while OIP recommends that a
Office. board allow video recording, the law does not
[Sunshine Memo 12-13] require a board to do so. Howeyim board
wishes to ban video cameras at its meetings,
it must inform members of the public in a rea-

. sonable manneihreatening physical vio-
Early Adjournment, Threats, lence and damage to personal property is not

and Adequacy ofAgenda a reasonable way to ask a member of the
public to stop video recording a meeting. Such
Requester asked for an investigation intihreats are a deterrent to members of the pub-
whether a Neighborhood Board (NB) violatedic seeking to attend the meeting, and thus vio-
the Sunshine Law at its meeting held olate the Sunshine Law'requirement that
December 10, 2009 (Meeting), by (1) theneetings be open to the public.
Chair's unilateral adjournment of the Meeting,
(2) an NB membés threats of physical (3) The Sunshine Law’ open meeting re-
violence and property damage to a membguirement is concerned primarily with the
of the public who sought to videotape @ublic’s right to attend board meetings. Since
meeting, (3) the Chds action in shoving a board member does not have a lesser right
Requesteran NB memberand (4) a to attend a meeting than the general public,
presentation on “Conduct of Board Meeting.physical aggression directed against a fellow
board member at a public meeting is likewise
OIP noted that in the time since the Meetingnconsistent with the Sunshine Lanopen
the NB has had considerable turnover in itaeeting requirement; howey&lPcould not
membership. This opinion is therefore intenddithd from the evidence presented here that
primarily as guidance for the current boarthe former NB Chais act of elbowing a
members in their efforts to comply with thanember in the back constituted an indepen-
Sunshine Law dent Sunshine Law violation.

OIP found the following: (4) The Sunshine Law does not specify who
sets a board’agenda, nor does it require that

(1) A board may adjourn a meeting withouagenda items be non-defamatofs the

considering all items on the boasdigenda, “Conduct of Board Meetings” issue was on
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the agenda, and as the presentation app@) The Sunshine Law does not address the

ently did address the conduct of board meejuestion of whether a board is required to

ings, OIP concluded that the agenda gave regnsider an issue when requested; it only pro-

sonable notice of what the board would convides that issues a board chooses to consider

sider under that item. The question of whethek its meeting must be properly listed on its

the presentation was defamatory is outsidgienda. See HRS § 92-7 (Supp.B0The

OIP’s jurisdiction. HCBE, therefore, did not violate the Sunshine
Law by declining to place on its agenda or

Finally, OIPnoted that the criminal laws are &onsider the matters raised in Requéster

more appropriate means than the Sunshifgter to the Chair

Law to pursue complaints of threats or physjSunshine Memo 12-15]

cal altercations directed to either board mem-

bers or members of the public.

[Sunshine Memo 12-14] Executive Session on

Adding Item to Agenda

Sufficiency of and . o
. Requester asked for an investigation into
Omission from Agenda whether the Kauai County Council (Council)
violated the Sunshine Law by holding an ex-
Requester asked for an investigation intecutive session to discuss a motion to add an
whether the Hawaii County Board of Ethicstem to the agenda for its meeting held on June
(HCBE) violated the Sunshine Law by (13, 2009 (the Meeting).
listing public testimony before new business
on the September 23, 2009 meeting agenddiP found that in appropriate circumstances,
(2) failing to name the petitioner and the County board may go into an unanticipated execu-
employee who was the subject of the petitiative session with its attorney to discuss its
on the same agenda; and (3) failing to includghility to add an item to its agenda, so long as
letters sent to the HCBE Chair on an agendae board does not discuss the underlying item

as correspondence. proposed to be added. See HRS § 92-5(a)(4)
(Supp. 201). However given the length of
OIP found the following: the executive session and the fact that the

CountyAttorney publicly announced his ad-
(1) Public testimony may be taken on aNice on whether the proposed item could be
agenda items at the beginning of a meetingdded to the agenda by vote, OIP infers that
OIP Op. Ltr. No. 06-01. the discussion was not limited to advice on

that legal question. Because the Council failed
(2) The two agenda items, Petition No. 2009e rebut that inference by explaining what dis-
6 and Petition No. 2009-07, were describeglission occurred during the executive session
with sufficient detail to allow the public toand why it properly fell within an executive
understand what the HCBE intended to cosession purpose, and failed to provide any
sider at the meeting and to decide whether evidence or arguments to meet its burden to
not to participate in the meeting. justify the executive session, OIP could not

find that the executive session was allowed

under the Sunshine Law

[Sunshine Memo 12-16]

30



Annual Report 2012

The following five informal opinions were Determination Whether

written in FY 2012 in response to WasteSream Kohala Is a Board
requests for advisory opinions under the

Sunshine Law Subject to the Sunshine Law

Requester sought an opinion as to whether
o _ Waste&eam Kohala (“Viste&ream”) is a
Application of Sunshine Law board subject to the Sunshine Law

to 2011 Reappotionment OIP found thatasteSream Kohala isiof
. ound thatWaste®&eam Kohala isiota
Commission board subject to the requirements of Hawaii’

Requester Sought an advisory Opinion o%UnShine Law because it was not created by

whether the 20lLReapportionment Commis-constitution, statute, rule, or executive order;

sion is subject to the Sunshine Law was not delegated any duties by the North
Kohala Community Development Plantion

OIP found that the 2L Reapportionment Committee; and none of the members of the

Commission is a “board” as defined in thé\ction Committee are a part@fastedream.

Sunshine Law and that no exemption to tHeunshine Memo 12-5]

Sunshine Law applies to it, and thus concluded

that the 201 Reapportionment Commission

is subject to the Sunshine Law Whether the Maui Master
[Sunshine Memo 12-1] Gardener Advisory Board
Is a Board Subject to the

Application of Sunshine Law Sunshine Law
to Hawaii Forest Sewardship A requester asked whether the Maui Master
Advisory Committee GardeneAdvisory Board is a board subject

to the Sunshine Law
Requester sought an advisory opinion on
whether the Hawaii Forest Stewardshi@IP found that the Maui Master Gardener
Advisory Committee (Committee) is subjecAdvisory Board is not a board subject to
to the Sunshine Law Hawaii’s Sunshine Law because it was not
created by constitution, statute, rule or execu-
Even though there are federal laws that wetige order
the impetus for the Committee, OIP found that
because the Committee was created by stdige Sunshine Law governs the interactions
rule and meets the Sunshine Lawsther of boards and board members in order to open
requirements for a board, the Committee ig governmental processes to public scrutiny
subject to the Sunshine Law and participation. HawRev Sat. § 92-1. In
[Sunshine Memo 12-2] order to be a “board” under the Sunshine Law
a body must have five elements: (1) be an
agency board, commission, authorjtpr
committee of the State or its political
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subdivisions; (2) created by constitutionghapter 414D, the Hawaii nonprofit corpora-
statute, rule, or executive order; (3) havions act.” HRS § 435H 2(a). The Connector
supervision, control, jurisdiction or advisoryis a honprofit entity governed by a board of
power over specific matters; (4) be requiredirectors. Before the board commenced on
to conduct meetings; and (5) be required ttuly 1, 2012Act 205 provided for establish-
take oficial actions. HawRev Sat. 8§ 92- ment of a separate Interim Board, which was
2(1); OIP Op. Ltrs. No. 08-02 at 3-4; 05-010 “sunset” on June 30, 2012.

at4; 01-01 atlL

[Sunshine Memo 12-9] It is clear fromAct 205 that the Connector
and its board of directors are not State enti-
ties. The temporary Interim Board operated

Applicability of Sunshine Law the Connectgra nonprofit corporation, until
the Interim Board sunset date when the

to Interim Board of Directors

board of directors was scheduled to take.over

of the Hawaii Health Connector The Interim Board was not an “an agency
board, commission, authorjtyr committee of

The Interim Board of Directors of the Hawaithe Sate or its political subdivisions.” Rather

Health Connector (Interim Board) was not # is a governing board for a nonprofit corpo-

board as defined by the Sunshine Law ardtion. Thus, the Interim Board, having failed

was not subject to the requirements of tHe meet the first prong of the definition of a

Sunshine Law “board,” was not subject to the Sunshine Law
[Sunshine Memo 12-10]

The federal Patient Protection aAéford-
able Caré\ct of 2010 provides for the estab-
lishment by the federal government of health
insurance exchanges in every state if the state
does not establish its own exchange by Janu-
ary 1, 2014. In 201, Hawaii enactedct 205,
which established a Hawaii health insurance
exchange known as the Hawaii Health Con-
nector (Connector).

Act 205 expressly states that the Connector
“shall not be an agency of the State. . .. The
connector shall be a Hawaii nonprofit corpo-

ration organized and governed pursuant to
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General LegalAssistance
and Guidance

he following summaries are a samplingf licensed individuals who
of the types of general legal guidancevere the subject of
provided by OIRhrough theéAttorney of the administrative review
Day service, beginning with guidance relateBome licensees had incurred penalties and
to the UIRA. fines. Some files contained handwritten staff
notes indicating whether fines were paid. PVL
asked whether the UAPs privacy exception,
UIPA Guidance at HRS section 92F-13(1), HRS, protects staff
notes from disclosure on the basis that they

. contain information about an individual’
Mailing Addresses of Small finances.

BusinessVendors

The Human Resources Office at th&nder section 92F-14(b)(6), HRS, informa-
University of Hawaii (UH) informed OIP that tion describing an individual's finances car-
it makes purchases from small busined#es a significant privacy interest. Privacy in-
vendors and sends its check payments to tfFests must always be weighed against the
vendors at their mailing addresses. UH ask@yblic interest in disclosure under section 92F-
whether it would be required to disclose thesk#(@), HRS, to determine whether disclosure
vendors’ mailing addresses when this appropriate. The fact that someone has or

addresses often are the vendors’ honf&s not paid a penalty or fine is information
addresses. about an individual's finances. HoweveiP

advised that it is questionable whether any

OIP advised that, because the vendors’ mailiijivacy interestin this information outweighs
addresses include home addresses, tH public interest in disclosure, because the
malhng addresses would not be required @Ct that the indiVidual was inVOIVed in an a.d'
be disclosed under the “privacy” exceptioninistrative action, and the judgment in the

unless the addresses are clearly busing@@se, are already publidlso, the level of
addresses only detail regarding the individual's finances ap-

pears to be minimal.

Note: unlike the following licensee example,

there is no specific requirement that Zurthersection 92F-14(b)(7), HRS, states that
vendots address be public. information relating to an individual's fitness
to be granted a license carries a significant
privacy interest, except for the record of any
proceeding resulting in discipline. OIP advised
that this section appears to make the staff

notes on fines public.
The Department of Commerce and Consumer

Affairs Professional &ocational Licensing py/| |ater asked whether the following
Division (PVL) received a request for filesinformation about licensees is public: (1) the

Information about Licensees
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mailing address for a licensee who is an entifpeath Certificates
(not an individual); (2) a mailing address

provided by a licensee that appears 10 ber@e son of a deceased woman asked the
residence address; and (3) the addreggpartment of Health (DOH) for a copy of
provided for a business that appears to be,& mothets original death certificate. DOH
residence address when no other address WRSvided to the son a document setting forth
provided. the death certificate information but not a copy

. _ of the actual death certificate. The son asked

specifically requires a licensesebusiness ipe copy of the death certificate that he
address to be public. Thus, if the mai“ngequested.

address is the only address given for the

licensed entityit will be public regardless of o|p explained that the disclosure of vital sta-
whether it appears to be a residential addregstics records like death certificates are gov-
If separate business and mailing addressged by a specific statute (HRS chapter 338)
were provided, then the fact that the licenseg,q that this specific statuseprovisions su-

is an entity by itself, will not automatically persede the UMs general records disclo-
make the mailing address public. The publigyre provisions. Therefore, this statute, and
interest is satisfied by ensuring that the listgeh; the UIR, instructs the DOH when it must
business address is public. provide a copy of a death certificate or other-

o o wise verify information about a death.
OIP noted that there are individuals in licensed

professions who operate professionally as one-
person corporations with a contractual relg- .
tionship to the business entity at their actulqjentlty of Records Requester
workplace. Thus, it should not be assumed

that the fact that the mailing address is for & agency received a request to disclose pro-
entity means there is no privacy interest fgtosals received in response to its solicitation,
the individual who makes up that entifjor and was also asked to disclose the identity of
example, a dentist or cosmetologist works otlteé person who made this records request.
of an office that is the listed business addresshe agencys deputy attorney general asked
but prefers to get licensing-related mail &1P if the agency must disclose this
home. In such cases, when a mailing addré€§luestes identity

of alicensed entity is provided in addition to a

business address (which is public), and ti&/P responded &fmatively, citing its three
mailing address appears to be a residentRfinions, OIFOp. Lt Nos. 90-37, 93-23, and

address, the privacy exception allows with26-4, concluding that an agency must disclose
holding the mailing address. identities of persons requesting public disclo-

sure of government records under Part Il of

NOTE: OIP generally advises agencies dedf1® UIA. Notably depending on the descrip-
ing with a request involving numerous adtion of the personal record set forth in an
dresses that are not clearly residential, thaifdividual's personal record request made un-
is reasonable for the agency to err on the siflér Part Il of the UIR, the identity of the

of privacy and assume the address is residdpdividual requesting access to the described
tial in redacting it. Howeveif the redactions Personal record may be protected from pub-
are appealed, the agency will still have tpiie disclosure under the “privacy” exception.
burden to establish that the redacted addresses

are, in fact, residential.
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Confidential Business need to reveal a unique idea that competitors
Information had not figured out, not just one of various
' likely approaches. Similarlya client list re-

Post-Procurement sulting from years of work at building rela-
tionships and tracking contacts might be con-

An agency received a request for documerfigential business information, where a client

submitted in response to a Request For Pt consisting of the same top five companies

posals.At the time of the request, the prowhose business all competitors bid for would

curement process was complete, the awandt qualify

had been made, and the contract had already

been signed. The agency asked what could

generally be withheld from the proposalgqow to Redact anAudiotape

OIP advised that the likely issue would be thR
extent to which information within the pro-
posals was confidential business informati

n agency received a request for a copy of
ogn audiotape of a closed meeting. Because
: - ortions of the recording can be withheld, the
that could be withheld under the WRB frus- agency planned to provide a redacted copy of

tration .s_‘)_(ceptionAssuming that f[here_ Was dpe audiotape, and had already determined
competitive market for the services in que yased on written minutes which portions of

tion, which the existence of multiple Proposy, meeting would need to be redacted. The

als would indicate, and assuming that th ency asked how the redaction should be
proposers themselves had not already ma %ne and whether it could send the job out to
the information public, the question would b% thir’d party and pass on the cost to the re-
whether the information would cause substaa-

: " e uester
tial competitive harm if disclosed.

Some portion of the financial information subSDIP advised that the_ agency could have athird
arty do the redaction and pass on the cost,

mitted by a business typically qualifies as co .
fidential business information. In particular so long as the agency did not pass on an hourly

is appropriate to withhold information tha{ate higher than the $20. per hour that ©|.P1
rules allowed for redaction and segregation

would reveal the profit margin from a con- me. Passing the cost of making a copy of

tract, which would include overhead figureﬁ; ¢ Id be f q : i
that could be combined with the contract pric € tape would be fin€, and passing on ime

. . - . Spent by a third party in review and segrega-
(which is public) to calculate anticipated proflttion would be fine. but the time would have to

afe charged to the requester at the rate al-

For non-financial information, a business c
owed by rule.

potentially withhold the information, but mus

be able to factually support the claim that dis- .
closure would cause substantial competiti\i%S far as the mechanics of how to redact an

harm. The fact that employees of a busineggdmtape’ the usual way would be to first

spent time writing up the narrative portions oqnake a copy of the fuII original tape to re-
Ffqact. The person doing the redaction would
[

a proposal, which a competitor might adap
for its own use, is not siidient. A description sten to that copy and mark the number shown

of business processes might meet the test, B
the description would have to be specific an i
the processes described would have to be pl;es\;[i :]%r :Q?hin::{]%ggf’r;z(:k?:riﬁz \gguilgntir;]en
prietary and not a standard practice in the in- . 9 9 9
of the first segment to be redacted, press

dustry Narrative descriptions of how the ecord, record the silence (without talking in
proposer intended to fulfill the contract would : 9

the tape recorder at the beginning and end
each segment to be redactédter doing
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the background) until reaching the number faf confidential information within an agency
the end of the segment, and then press stemuld be considered an internal disclosure so
The person would then fast forward to thong as it was for work purposes, involving
beginning of the next segment and repeat teenployees with a need to know the informa-
process, until all segments had been redactédn. A manager passing information about a
All the time spent in that process can bmanaged employee's job performance on to
charged to the requester as review and sdhe next level of supervisor would generally
regation time. be a disclosure for work purposes to some-
one with a need to know the information.

Using a Deceased Employee’ Disclosure of the same information to DHRD

Address Information to Send in the course of responding to the emplogee’
complaint would be considered interagency

a Sympathy Card sharing. Section 92F-19, HRS, allows
interagency sharing of otherwise protected
An agency wanted to send a sympathy cajisformation if the receiving agency needs the
to the family of an employee who had recentlinformation, and the disclosure is reasonably
died. This would require looking up theconsistent with expected use of the
employees home address in personnehformation. This section appears to apply
records.Would this be allowed under thehere to allow disclosure of the performance
UIPA? information at issue in responding to the
complaint about disclosure of the performance
OIP advised that such a use would be famformation.
agency purposes, as the sympathy card was
being sent on behalf of the agensy there

was ho problem with using a home addres;sersonm Contact Information
taken from personnel records.
of Board Members

. A member of the public sought to contact
Sharlng Employee Performance members of thalien Species Recovery Com-

Information with Supervisor mittee “in their personal capacity” and asked
the Committees staf for each membés

A state manager shared information aboutcantact information. Three members are state

managed employee with the mandageswn employees set by statute, one is a federal

supervisor The managed employee comemployee, and two are private citizens ap-

plained about the managsraction to the pointed by the Governor

Department of Human Resources Develop-

ment (DHRD). The manager asked whethén a separate inquina member of the public

the UIRA placed limits on his ability to sharerequested home or private work e-mail ad-

employee performance information with hislresses for each member of the Commission

own supervisgrand whether he could disclos®n Water Resource Management.

that performance information to DHRD in the

course of defending himself against thBoth boards were advised that personal con-

employees complaint. tact information is protected under the “pri-
vacy” exception, section 92F-13(1), HRS, so

OIP advised that the UMPs exceptions to both boards were advised not to disclose per-

disclosure are applicable to record requestenal telephone numbers or e-mail addresses

from outside the agencgnd that a disclosureabsent written consent.
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Although business contact information is novould not be responsible for a record
protected under the “privacy” exception, théequester's illegal manipulation of a document.
“frustration” exception at section 92F-13(3),
HRS, allows withholding of direct work NOTE: Metadata is loosely defined as “data
telephone lines and e-mail addresses for theoviding information about one or more
government employees who are boaraspects of the data,” or “data about data.”
members. Business contact information fdror example, a webpage may include
non-governmental members of boards mayetadata specifying what language it is written
also be withheld. The basis for this is than, what tools were used to create it, and where
board members would be less likely to provid® go for more on the subject. Metadata in
direct contact information if it was madeNord documents includes information that is
public, which would interfere with the agengy’ intended for the writer to use to view and edit,
ability to perform its functions more efficientlyand is in addition to the portion of the document
(i.e., it can contact board members quicklgontaining the text intended for the reader
and directly via their personal or privatéAgencies that receive requests for records in
business contact information). a particular format may be able to assert the
privacy and frustration exceptions to
Instead of direct work or personal telephondisclosure of documents in formats that contain
and e-mail information, the office contact inmetadata. This issue was not raised by BOA
formation may be provided as the contact ifiegarding the request for its minutes, and must
formation for board members. be looked at on a case-by-case basis.

Providing Records in Request for Swap Meet Lease

Requested Format
A person requested a copy of a lease between

Requester asked for copies of several setsgf Maui College anq a private party w.here
minutes of meetings of the BoardAgjricul- & SWap meet was being held. UH Maui was

ture (BOA) in Microsoftword (Word) for- willing to provide the record but had concerns

mat. BOA was unable to produce a copy &bout confidential commercial information
the final approved minutes signed by the Chai?€iNd released. UH Maui also asked if the

person inWord format, but was able to proJdentity of the requestawho might be a com-

vide Portable Document Eormat, or “pdf,petitorto the lesspcould have any impact on
copies. Requester only wantetivard ver (HeIl response to the request.

sion of the minutes. ) )
Under the UIR, the identity of the requester

OIP advised BOA that if unsigned versiond0€S not make any éence for the agency’
of the minutes are available Word which TésSPonse. Howevethe agency must with-
are essentially “final” except that they do ndﬂ‘)'d a_ny cqnfldentlal commercial mformanon
include the Chairpersamsignature, and Re_contalneo'l |r_1 the quse, such as confidential
quester seeks access to unsigned versiofi@mmercialinformation.

then BOAshould provide them &%ord docu-

ments if it has the capability to do so. BOA

was concerned that providing minute$\iard

would allow a requester to manipulate the

document. OIP explained that any document

provided in response to a record request has

the potential to be manipulated, and the agency
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Multiple Requests tion” is an example of information in which
for 911 R rdin an individual has a significant privacy inter-
or 9 ecording est. HRS § 92F-14(b)(5).

A high-profile series of criminal eventsIn this case, OIP advised that for successful

generated multiple icalls leading to requestsPplicants, information irrelevant to the Board
for the 91 recordings by various news media?0sition would carry a significant privacy in-
The cost to provide the recording to the firderest and should be redacted. Howettee
requester was much higher than for th@oard applicant could choose to disclose any
subsequent news media requesters. The figéthe same information that had a significant
response would require listening to the varioldivacy interest. Some examples of résumeé
radio transmissions, which took place offormation with a significant privacy interest
multiple channels, to segregate out informatioould be personal contact information, mari-
protected by privacy or other exceptiondal status, childres’names, and hobbies.

Some of the calls were between districts arbr unsuccessful applicants, who would have
would take additional time to find, revieand 3 privacy interest in the fact that they applied
segregate, which would take hours. to the board, the board should generally deny

The police asked if the costs could be shar@§cess to the résumes to avoid identifying the
among all the requesters since the requedg@plicants.
were made fairly close in time and splitting

the costs seemed fairer _ _
Because it is not possible to predict how marﬁlrItten Materials Used at a

requesters will seek the same records withiRoard Meeting Need Not Be
the time period for an agensyfesponse, the Provided to the Public

first requester must bear all the costs asso;d;imunaneousw EvenWhen
ated with a request. Subsequent request

S .
would pay the costs to copy the material bl%equeSted at the Meeting

would not pay the initial cost to search, re-
view, and segregate. The Board of Education members used writ-

ten materials during their deliberations at a
meeting but did not supply copies to the audi-
Request for Board Er&ce. The mater?als were t_he Depa_rtment of
i S ; ucation$ special education policies. Re-
Applicants’ Résumés quester asked fpbut was not provided, the
same special education policy materials at the
A staff person who received applications fomeeting.

board positions was asked for copies of a"Opll"he requester asked if this was a violation of

cants’ resumé. The staffer wondered ho\%e law because the public could not easily

much of the résume w_as requweq to be dlTs"llow the discussion without the same writ-
closed and whether privacy required any ?%n materials used by the Board
the information to be redacted. '

- . : A request for records is governed by theAJIP
A UIPA provision on privacy gives example_%vhich permits an agency ten business days

of certain material considered to have a S'g/(/ithin which to respond. Therefore, the Board

DIfIfC&I’l'[ p;_rlvacyl |rt]_tereist. The;!a_v(\j/ setﬂa}tes tha&id not have to supply a copy of their policies
information relating to an individua'non- _, . meeting.

governmental employment history except as
necessary to demonstrate compliance with re-
guirements for a particular government posi-
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Sunshine Law Guidance an executive session so that the recording of
the meeting can be disclosed in its entirety

Board’s Discussion on a NOTE:A request for the meetirgpudio tape

Matter after Board’s Vote must be distinguished from a request for draft

minutes made while the minutes are in draft
A neighborhood board voted on making a re¢arm during the 30 days after the meeting. In
ommendation to the City Council about a langhe |atter case, the board could deny the
use matterAfter the boards vote and while raqyest based on the deliberative process
the land use matter was pending at the City; 1006 form of frustration. Once 30 days
Council, one of the neighborhood board me i

bers asked OIP if he could discuss this matt ?Ve passed, though, minutes must be

freely with other neighborhood board mem-'Sdosed’ evenifthey rem_aln in draft form.
bers. The board may want to disclose the draft

minutes with a notation that they are

OIP advised that once the neighborhood boardRAFT” or “UNAPPROVED.”
took its vote on the matter and this matter
was not likely to be further considered by the

board in the foreseeable future, the matter wBpard Members’ Comments

no longer official board business of the boar, . . .
for which the board must comply with the Sunﬁ&(agardlng Draftlng of Minutes

shine Laws open meeting requirements. ) _ _
Therefore, the neighborhood board membeY¥hile drafting minutes for the Election

may freely discuss this matter after the baardeOmmissions meetings, the Commissisn’
vote. staff frequently receive comments and sug-

gestions from Commission members about the
content and wording of the minutes. The Com-
. . . . . mission staff asked OIP for advice about ac-
Time Limit fO!’ D|SCIOSIngA_Ud|O commodating comments and suggestions
Tape Recording of a Meeting made by Commission members about the
drafting of the minutes.
After a meeting, the board received a request
for a copy the audio tape recording of thEirst, OlIPnoted that the Sunshine Lawm
meeting. The boards staf contacted OIRo HRS 8 92-9, requires that minutes should con-
find out the time limit for providing a copy oftain information that is requested by a board
the required audio tape recording, upon réember to be included or reflected therein,
quest, when the Sunshine LawHRS § 92- and that OIP has interpreted this requirement
9, mandates that minutes of the meeting shéglapply only when the board member makes
be made available within thirty days. this request at a meeting and not afterwards.
While drafting the minutes, the staff may cir-
As OIP advised, the time limit for respondingulate subsequent drafts to Commission mem-
to a request for an audio tape copy is the tingers to indicate that changes were made with-
limit set forth in OIPS administrative rules for out indicating which comments or suggestions
responding to government records requestere made by Commission members. The
under the UIR. Thus, under OIR rules, potential pitfall to avoid is circulating com-
the board has ten business days, not includiftgnts or suggestions of Commission mem-
the day of the request, to provide the audkers as a “discussion” that runs afoul of the
tape copy In this case, the board did not hol@unshine Lavg open meeting requirements.
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NOTE: The Sunshine Law does not require gffect of Act 202 on
board to vote on approving its minutes. If ”%oard’sAbility to
approval is required, then the minutes are n

“board business” that cannot be discuss old a Teleconfeence

outside a meeting.
A board asked how S.B. 2737, which became

Act 202, SLH 2012, #cts a board’ ability
Keeping Information to hold meetings with members attending from
. . . a distance. OlResponded thaAct 202 al-
DISCL!SSGd In _Exec_utlve lows boards to hold meetings with members
Session Confidential participating via audio-conference, and does
not require video-conference as was previ-

In an executive session, a county council ask@4Sly the case. The requirement that the
a staff member to look into an issue and r@9ards members attend from a public loca-
port back on what she had found at a subgin Ilsted_ in the board’notice as a meeting
quent meeting. The staff member asked Oft€ remains the same, except theltsabled

to what degree she could talk about the issqmMbPer now has the option to attend from an
to people not present during the eXecuti\}énd|sclosec|br|\_/ateIocanon, such as a hospi-
session in the course of looking into it, withod@! or home, with an announcement of where

violating the confidentiality of the executive® Or she is and who else is present in the
session. room.

OIP advised that an executive session does ]
not create an independent requirement of cohhird Party Lobbying
fidentiality, but instead is a tool that allows af Board Members
board to protect the confidentiality of infor-

mation it discusses when there is a good régyerson with an interest in an issue the board
son for that confidentiality as recognized b}é considering wants to lobby the boamfiem-
the Sunshine Law'list of purposes for hold- o« ingividually about the issue. The board

ing an executive session. So when talking i) o4 oI if that would violate the Sunshine
others about an issue that was dlscussedl_lg

executive session, the focus should be onrec-

ognizing the underlying reason for confidentibIP advised that the Sunshine Law does not
ality that the executive session was intend

. eg%nerally prohibit a third party from talking to
to protect, and trying not to frustrate that. all the board members individually about the

same thing, even though the third party might

If the purpose of the ex_ecutlv_e Session W%Sass on board members’ comments on the is-
to protect the attorney-client privilege, for in-

stance, then the focus would be on ensurir§ue to the other memb_ers: The Sunshine Law
T : : >Utocused on communications between board
that any discussions about the issue being e mbers. not board members’ communica-
ve_s_tigated would not resultin a waiver of thﬁons With,members of the public, so unless it
privilege. appeared that the third party was being delib-
rately tasked with carrying a message be-

If the purpose was to protect the privacy Yveen board members (for instance, if a

an employee with respect to possible dlscl!)'oards chair asked a sfafmember to poll

plinary action, then the focus would be on ©50ard members on their thoughts and report

suring that details of the alleged miscondu tack) OIP would not consider such an inter-
were shared only W'.th those_employees W}%(\)ction to be a serial communication between
needed to know the information.

board members.
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Ex Officio Board Members’ Changing the Date and
Participation in Executive Time of a Meeting
Session

A board asked how to handle a change of

A board asked whether ex officio nonvotinglate and time for a noticed meeting, and how

members of the board could be a part of it8 cancel a meeting under the Sunshine.Law

executive sessions. ) _
OIP advised that the way to change a meeting

OIP advised that ex officio members coullP @ different date and time is to cancel the
participate in executive sessions. OIP h&4i9inal meeting and file a new notice for the
opined (in OIFOp. Ltr. No. 03-12) that non- N€W date and timeA board is not legally
members need a reason to be included in §fivired to file a notice of cancellation—if

executive session, such as the person takifigtning was filed and the board simply failed
notes for the minutes or a boaraixecutive 1© SNOW up at the scheduled time and place,

director Ex oficio members, even thoughf[he meeting would be automatically canceled

nonvoting, would generally need to be preselft @Y CaseAs a courtesy to the public,
to participate in the boarsI'discussions, howeveritis _bestto notlfylntere_sted members
including regular board meetings or executiv®l e Public that the meeting has been
sessions, as that is a part of their role as ggneelled.

officio members. Thus, as a general principle,

it would be fair to say that ex officio members

can routinely be part of executive sessionsNotifying the Public of a

Continued Meeting

Sunshine Law Notice Does Not A board continued its discussion of an execu-

Require Newspaper Publication tive session item until a date and time just prior
to its next regular meeting. The board asked

A board asked whether the Legislature had'P What sort of notice it was required to

fixed the potential conflict between the genPrOVide:

eral statutory notice requirement, section 1- _ )

28. HRS. and the Sunshine Lawiotice re- OIP advised that the Sunshine Law allows

quirement, section 92-7, HRS, during the 201¥Ms not finished at a meeting to be contin-

session. ued to a reasonable date and time. Continu-
ing a meeting means the continued discussion

OIP advised that S.B. 2859, which becania Still part of the same meeting, taken back
Act 177, SLH 2012, clarified that section 924P Where the board left off. If the board was
7 sets out the only method of notice requir€dP"€ With testimony on the item, then it does
by the Sunshine Lawlewspaper publication not need to hear testimony again before pick-

of meeting notices is not required by the Suff!9 UP th_e discussion, _and Fhe b.°‘f’“d does not
shine Law have to file a fresh notice since it is not hold-

ing a new meeting. The public notification of
when and where the meeting will continue is
done by announcing it to whoever is in atten-
dance at the meeting when it breaks off. This
is the same provision that allows a board to
recess a meeting that has run late and con-
tinue it the next morning or two days later
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The continuation in this case is two weekﬂeﬂecting Irrelevant Public

which is on the long side, but_there iS no haréommemS in Board Minutes
and fast rule as to how long is too long. The

primary concern with a lengthy continuation _ _ )
is that a board should not seek to get arou oard asked how its meeting minutes should

the Sunshine Law's testimony requirement §POrt public comments that are irrelevant to
repeatedly "continuing” the meeting that firsgnYthing on the boars'agendaThe boards
raised a controversial issue, rather than listirfgg€nda routinely ’|,n(_:ludes a “community and
the controversial issue on the agenda for ea@HPlic comments™ time during which mem-
new meeting and hearing testimor§o the _bers of t_he publlc can speak about whatever
question would be whether the "continuatiort® ©N their minds. Gften the comments are not
has gone on so long from the original meetidgMOtelY rélated to anything within the board

that the issue may have evolved, which is proBUthority At other times the comiment_s do
ably not the case here. relate to an issue within the boadiuthority

that is not on the current agenda but is ex-
Assuming the board returned from its exeCLE)-eCt?d 0 come on a future age_nda, oris a
tive session to the public meeting to announ£§W issue butis one the board s interested in
the continuation and recess, then there is aoklng up.

further obligation for the board to file any sort
of notice since the continuation is not actuall

a new meeting.

IP noted that for public testimony given on
actual agenda items, OIP has previously opined
that the minutes’ intended focus is on the

While the board could create a separate n22rds discussion, so an adequate bare mini-
tice clearly informing the public that the priof"um 1evel of detail for public testimony would

meetings decision-making portion has beeHasmalIy be the testifies name, what t_he tes-

continued and no additional testimony will LAMONY was on, and whether the testifier sup-
heard, the board should be careful not to plaP8't€d it, opposed it, or offered comments.
a notice of the continued business on the safa@' Public comments on issues that are not
agenda for the new meeting since that woufyen On the agenda, the law certainly would
effectively make the continued business pa?Pt reduire more detail than that, although it

of the new meeting and require the board yould be best for the minutes to mplude a
hear any additional testimony short summary about the comments since they

were made as part of a meeting. For instance,

For example, if the board were to take a coff€ Minutes could sayX commented on his
tinued item from Meeting 1, and put it on thggnealo_gy’,or Y commented on U.S. fer
notice and agenda for Meeting 2, it woul§'dn Policy” to cover what might have been 5
certainly be able to discuss the item, but woufyf 10 minutes’ worth of remarks and inciden-
also have to hear testimony again. Instea@l €xchanges with board members.

the board could consider posting somethin _ o
outside the meeting room informing the publil,gor comments on issues that are within the
about the continued meeting, separate frofpards authority and expected to be on a fu-
the notice for the new meeting, to preempt"e agenda, or are new but are of interest to
complaints from members of the public whéh€ board, OlFsuggested that the boasd’
are not aware of the continuation announcégémbers be cautioned not to engage the
two weeks previously and who would otherSP€aker once they realize that the issue is one
wise wonder why the board was in an appatthey would be interested in considering as a

ently unannounced closed session prior to tR@ard. The minutes could then reflect the pub-
start of its regular meeting. lic comments with more detailed statements

42



Annual Report 2012

such as, “Z commented on a proposal to hotbuncil members, particularly since the of-
a Mango Festival in the neighborhood parkice is primarily communicating to the Coun-
Board membeA asked for details and notectil members its own legal advice.

that the board might be willing to act as a spon-

sor. Chair B then recommended that the Board

place the issue on the next meetsmgenda.” County Council Members'’
Participation in Student

County Attorney Opinions County Council

CIrCUIated to County A county asked whether and how the County
Council Members Council's members could participate in a mock
county council in which students acted as
A County asked whether the Sunshine Lamock council members. Council members
permits the Countpttorney’s office to send expressed an interest in having the real Coun-
alegal opinion to all County Council members;il introduce the measures proposed by the
and if so, whether a Council member can th&udent council. Some Council members also
ask a follow-up question that the Countgxpressed an interest in coming to speak to
Attorney’s office responds to in athe student council, possibly as testifiers on
communication sent to all County Councihgenda issues during the student council meet-
members. ing, or possibly as speakers during a recess of
the student council meeting.
OIP advised that the Sunshine Law allows
the CountyAttorney’s office to send a legal OIP noted that given the Council's intent to
opinion to all County Council members, and iintroduce items from the student agenda for
the event a Council member asks a follow-ugpnsideration by the real Council, it was likely
question, to answer the follow-up question ithat at least some of the student council's
a communication sent to all County Councigenda items would be considered 'board busi-
members. The Sunshine Law regulates Coumess' of the real Council, so Council mem-
cil members' communications with one arbers' participation in the student council's
other not their communications with Counciimeeting would raise Sunshine Law issues.
staff or other County employees, members of
the general public, or anyone else who is nfiterested Council members could potentially
a Council member attend as part of an investigative task force
(a.k.a. ad hoc committee) set up under sec-
While there might be a factual scenario ifion 92-2.5(b), HRS, but only if less than a
which Council members were found to bguorum of members planned to attend and the
using a nonmember as a go-between to av@i$uncil set up the task force ahead of time.
the Sunshine Law's requirements, that WOUt¢\fter this advice was given, a new permit-
be an unusual situation. The situation wheggd interaction was added Bgt 177 which,
the CountyAttorney's ofice gives a legal ifit had been available at the time, would have
opinion and then responds with supplemegjlowed less than a quorum of the Council to
tary legal advice in response to a Councgtend the student council and then report back
member's follow-up question does not entafithout having to set up a task force at a prior
any direct communication between Counciheeting.) The advantage of this approach
members, and there is no reason to belieyguld be that the members attending would
the office is being used as a mere go-bpe free to testify to the student council or oth-
tween to facilitate communication amongrwise participate in discussion of student
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council agenda items that are also real Cou(l;—a|cu|ating Time for
cil business. Filing Meeting Notice

If more than a quorum of Council members

wanted to participate, they could still go an§ection 1-29, HRS, states "[tlhe time in which
speak to the students during a recess of thay act provided by law is to be done is com-
student council meeting, so long as their réuted by excluding the first day and including
marks did not touch on the Council's boar€ last, unless the last day is a Sunday or
business. Remarks about how great it is fi9liday and then itis also excluded. When so
see the students' enthusiasm for governmepfovided by the rules of court, the last day
the importance of civic participation, and hovi2lso shall be excluded if it is a Saturdayhe
youth are the future of the countyould be Office of Elections asked about application
fine from any number of Council membersof section 1-29, HRS, to the Sunshine Law’
as such remarks would not involve Councfeduirementin section 92-7, HRS, that boards
business and thus would not be restricted [yovide written notice of meetings at least six
the Sunshine Law no matter how many Cougalendar days before the meeting.

cil members were there.
OIP advised that, to avoid SL complaints, a

board should file notice with the Lt. Governor
. . . or county clerk at least six calendar days
Private Me_etmgs with before the meeting, as required by section 92-
Board Chair and 7, HRS. See OI@p. Ltr No. 06-06. If the
Employment Applicants sixth calendar day before a meeting falls on a
weekend or holiday and the board is unable to
The Honolulu Police Commission was interfile 0n the sixth day because the filing office
viewing persons to fill its executive directofS €losed, the board should file notice on a
position. The Chair scheduled private appoinf/eekday prior to the weekend or holiday
ments between himself and applicants for if2therwise, a board would open itself up to
terviews. Requester asked OIP whether tik@allenges for insticient notice.Also,
appointments raise any issues under the Si¢ecutive Memorandum No1411 requires
shine Law OIP advised that the Chair doesState boards to electronically file notices and
not appear to have violated the SL by sche@9endas on thet&e Online Calendatt is
uling private appointments with candidates fdP!P's understanding that theage Online
a position because the SL does not contdirlendar will not allow someone to file a notice
any language that would prohibit the Chaifith less time than six calendar days.

from doing so. OIP noted that the Chair should - o
follow the Commission's own applicable proNOTE: HawaiiAttorney General Opinion 92-

are laws on the same subject matied must

be read togethefhis opinion noted that,
where an act is required to be done a specific
number of days before an event, the required
number of days is to be computed by exclud-
ing the day on which the act is done and in-
cluding the day on which the event is to oc-
cur” The opinion concluded with this example
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of how to calculate the time required for posbe provided to a staimembey such as the

ing notice: “ifa ... board or commission meetouncil clerk, who would then include all fac-

ing is scheduled for any hour on July 20, theal material submitted in a distribution to

board or commission must file its meeting nanembers, typically as part of the Couril’

tice at least six calendar days before the mesteeting packet, without any further written

ing, or on July 14.” or oral discussions between members on those
board matters.

Providing Councilmembers

with Factual Information Reorganization of
Prior to Meeting Board Membership

The Kauai County Council was in the midsA Board Chair was resigning because of
of budget hearings, and was considering thealth reasons and the Board was planning to
budget for the Qice of the Prosecutingt- reorganize after his resignation. He asked for
torney (OR). A Councilmember and sfaf an executive session to explain the health rea-
did research via public records from the Pesons in private to the other Board members.
sonnel Department on the number of deputy
prosecutor turnovers in the past ten years afgecutive sessions, where discussion and de-
the length of time positions were vacant. THéerations are held out of the public vieave
Member intended to pass out copies of tHigited since the purpose of the Sunshine Law
information to other Members at the ®Pis to conduct public policy decisions in the
budget hearing, but time allotted for the agendaen. While the Sunshine Law permits delib-
item ran short and he was only able to meeration on decisions to be made in Executive
tion that he had the information. He later ask&kssion where information must be kept con-
staff to distribute the information to othefidential, a membes resignation does not re-
Members, and a concern was raised becagsgre deliberation or a decision by the Board.
the Sunshine Law generally prohibits boartiherefore, explanation of the personal medi-
members from engaging in serial commungal situation which is causing a resignation is
cations outside of a properly noticed meetingot a subject permitted for executive sessions.
See OIPOp. Ltr. No. 05-15.

OIP advised the Board staff that the Board
OIP advised that if the information is purelyas not permitted to go into executive ses-
factual {.e., does not contain the Memt®er sjon to discuss the membemedical condi-
position on a matter that is Council businessjon in private. The resigning Board member
it may be shared outside of a meeting, pref@suld discuss his condition in general terms in
ably through the council clerko avoid hav- public.
ing such information sharing challenged as an
inappropriate serial communication, a safer ap-
proach would be to distribute the information PE i
at the beginning of the next meeting at which
the ORA budget will be discussed, and note
that it is for that agenda iterAlternatively,
factual information that any board member
wishes to be shared before a meeting could
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Education and
Communications

Questions? | Yes, | have

Training one!

Each yearOIP makes presentations
and provides training on the AP
and the Sunshine La®IPconducts this
outreach effort as part of its mission to
inform the public of its rights and to assist
government agencies and boards in Tl
understanding and complying with th—
UIPA and the Sunshine LawDIP also
provides educational materials to participantshanging cast of board members throughout
the state and counties. The following is a listing
Because basic training on the WRNd of the 25 workshops and training sessions OIP
Sunshine Law are now convenientlyonducted during FY 2012, as opposed to 12
accessible online, OIP has been able {aFY 2011.
produce more specialized training workshops.
Thus, OIP created its first accredite S
continuing legal education (CLE) seminaEU":)A-I-ramIng

The CLE seminars are specifically geared 19p provided training sessions on the BIP
government attorneyS who advise the marfbr the fo“owing agencies and groups:

state and county agencies, boards, a%19/28/]1 ALL: “GovernmentAttorneys’
commissions on Sunshine Law issues. By Obliéations Regarding Open

training these key legal advisors, OIP can .
. . Records Requirements of the
leverage its small staff and be assisted by many p
: UIPA” course
other attorneys to help OIP to obtain _ i - _
government agencies’ voluntary complianc&9/30/1L  University of Hawaii at Hilo:

with the laws that OIP administers. “Governmenttorneys’
Obligations Regarding Open

OIP also produced, for the first time, online Records Requirements of the

video training on the UWand Sunshine Law UIPA™ course

which is accessible 24/7 by all people, includd11/10/11 Maui County Corporation

ing members of the publi@verall, in FY 2012, Counsel: “Government

OIP produced 12 new training videos, guides, Attorneys’ Obligations

and other materials, guides, and other materi- Regarding Open Records

als, which are freely available on O$Rteb- Requirements of the UNP

site. course

Additi Iv. OIP doubled th b i @#1/10/12 Charter School Board
itionally, oubled the number of its . o
live training sessions for the general publid®2/2/12  Legislature, Senate Majority

various state agencies, and the constantly ?UT;ZUZ S(alnpsrg?r:/srl\_/fv\\;\;
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@2/23/12

@3/7/12

@4/6/12

26/21/12

Hawaii Public Radio

“Town Square” radio program:
UIPA & Sunshine Law
InformationSession

Legislature, House Majority
Caucus: “OIP Overview”
(UIPA & Sunshine Law)

Hawaii Public Radio
“Conversation” radio program:
UIPA & Sunshine Law
Legislation

University of Hawaii:
UIPA & Records Report
System training

SunshineTraining

@10/21/1

@11/10/1n

@11/30/11

@12/6/11

@12/7/1

OIP provided training sessions on the Sunshine

Law for the following agencies and groups:

@7/19/1

@9/28/1

@9/28/1

@9/30/11

@9/30/11

@9/30/11

@10/1/1

Board of Education: “Sunshine
Law Overview”

ALL: “GovernmentAttorneys’
Obligations Regarding Open
Meetings Requirements of the
Sunshine Law” CLE course

ALL: “Ethical Considerations”
CLE course

University of Hawaii at Hilo,
Media Symposium: Sunshine
Law Basics and an Overview
of OIP (Sunshine Law & UIR);
Legislation and Other Issues
Relating to the Sunshine Law

Hawaii County Corporation
Counsel: Meeting Notices and
Agenda Requirements

University of Hawaii at Hilo:
“Governmenittorneys’
Obligations Regarding Open
Meetings Requirements of the
Sunshine Law” CLE course

University of Hawaii at Hilo:
OIP MCPE Course: “Ethical

@12/14/1

@12/15/1

@12/21/1

@1/20/12

Considerations for Counsel When

Advising Sunshine Law Boards”

West Hawaii BaAssociation
(Kona): “Ethical Consider-
ations” CLE course

Maui County Corporation
Counsel: “Ethical
Considerations” CLE course

OIPWorkshopAll Boards
andCommissions: “Meeting
Notices andAgenda
Requirements”

Department of Commerce &
ConsumeAffairs; Professional
andVocational Licensing
Boards and Commissions:
Sunshine Law and U
Training

OIP WorkshopAll Boards
andCommissions: “Meeting
Notices andAgenda
Requirements”

OIPWorkshopAll Boards
andCommissions: “Meeting
Notices andAgenda
Requirements”

Department of Business,
Economic Development and
Tourism; HawaiiTourism
Authority: Sunshine Law and
UIPA Overview

OIPWorkshopAll Boards
andCommissions: “Meeting
Notices andAgenda
Requirements”

Department of Land and
Natural Resources; Forest
StewardshipAdvisory
Commission: Sunshine Law
Overview
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Publications

F al Infarmsatinn P sl R
— - g

IP’s publications and website play

a vital role in the agency’ongoing
efforts to inform the public and government
agencies about the UAPthe Sunshine Law )
and the work of OIP ALt

In FY 2012, OIP published i&nnual Report Sunshine Law Guides

2011. OlPalso updated its online guides tha .

are intended primarily to give the non-lawye nd Videos

agency official an overall understanding of th&he Open MeetingsGuide to the Sunshine
UIPA and Sunshine Law and a step-by-stejpaw for $ate and County Bodsis intended
application of the laws. OIBforms and pub- primarily to assist board members in under-
lications are available on the OIP website a&tanding and navigating the Sunshine Law

www.hawaii.gov/oip The guide, which was updated in June201

uses a question and answer format to provide
general information about the law and covers

OpenLine Replaced such topics as meeting requirements, permit-
by What's New ted interactions, no-

tice and agenda re A 8
The OpenLinenewsletter which originated quirements, minutes by

in March 1989, has played a major role iand the role of OLP
OIP’s educational &rts. The newsletter was
mailed to all state and county agencie
including boards and
commissions, and libraries

OPFEN MEETINGS
OIP also produced g i

HrewOpen Meetings| =~ ==~
guide specifically for P —
neighborhood i

r-\-.n-.-!---—|—u.~:-[llcllll E throughout the state, aSpoards in June 201
i i P well as all other persons| "ty 5012 O|p

e

&G requesting the newsletter produced two videos

OIP  printed three of its Sunshine Law
OpenLinenewsletters in training: one is a one-
FY 2012, as compared tohour overviewwhile the second video is 1.5
five in FY 2011. Pastissues hours long and provides basic training utilizing
of OpenLine are also the same PowerPoint presentation and train-
available on OIR website. ing materials that OIP formerly presented in
To conserve resources, angerson. These videos make the Sunshine Law
to provide more timely training conveniently available 24/7 to board
information, OIP has largely members and staff as well as the general pub-
replaced theOpenLinewith more frequent lic, and has freed OIBstaf to do many other
Whats Newatrticles distributed primarily by e- duties.

mail and posted on Olgivebsite. A new training guide that OIP created in FY
2012 is the “Agenda Guidance for Sunshine
Law Boards,” which is posted on OF>’
website.
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UIPA Guides andVideo more, can be found on OHPWebsite under

_ . _ Openline/Guidancef&ining.
Open Recats: Guide to Hawai§ Uniform

Information Practices Acfupdated in June
2011) is a guide to Hawaii public record Ia\/\MOdeI Forms

and OIP$ administrative rules. OIP has created model forms for use by agen-
The guide navigates agencies through the pgies and the public.

cess of responding to a record request, ify assist members of the public in making a
cluding determining whether the record fallgcorg request to an agency that provides all
under the UIR, providing the required re-of the basic information the agency requires
sponse to the request, analyzing whether agyrespond to the request, OIP provides a
of the exceptions to«Request to Access a Government
OPEN RECORDS disclosure apply Record” form. To follow the procedures set
ey and suggesting howsorth in OIPS rules for responding to record
Al S the agency may re-requests, agencies may use ®lbdel form
' view and segregate«Notice to Requester” or, where extenu-
the record. The ating circumstances are present, the-

guide also includesykpowledgment  to

answers to a NUmM-Requester” form. T e s
ber of frequently .
;ﬁw asked questions. Members of the public : “\5
N may use théRequest —— = -0( :
o B In addition to the de- for Assistance to the | =i 66\ ? me

tailed guide, ¢hree- (Office of Information \‘\0

_ —__ fold pamphlet pro- practices” form when
vides the public with basic information aboueijr request for govern

the UIFA. The pamphlet, “Accessing GoVent records has bee
ernment Records Under HawaiOpen genjed by an agency ¢
Records Law explains how to make arecorqq request other assis
request, the amount of time an agency has@ce from OIP

respond to that request, what types of records , . , _

or information can be withheld and any feel® @SSiSt agencies in complying with the
that can be chged for search, revievand >unshine LawOIP proyld?s a‘'Public
segregation. The pamphlet also discusg¥§eting Notice Checklist.

what options are available for appeal if a@IP has created ‘®Request for OIP’s Con-
agency should deny a request. currence for a Limited Meeting” form for

As it did for the Sunshine LawDIP also pro- the convenience of boards seeking ®6dn-

duced a 1.5 hour long video of its basic trainir%’rrenCe to hold a limited meeting, Whi_Ch is
on the UIR. Additionally, OlPbegan in F2012 ¢1osed to the public because the meeting lo-

to develop the UIR Records Request I_og,cation is dangerous to health or safetyfor

which will be a useful tool to help agencies conf! 0N-Site |'nsi>)<|ect|on V\(/jhere Euﬁjl'c at';]endance
oly with the UIRA'S requirements. is not practicable. In order to hold such a meet-

L ing, a board must, among other things, obtain
In FY 2012, OIP updated its "Guidelines ofhe concurrence of Ol'director that it is

also posted a letter providing guidance on thgere public attendance is not practicable.
waiver of record request fess in the public

interest. MoreoverOIP created an informal Al Of these forms may be obtained online at

guide to processing lge or complex UIR Www.hawaii.gov/oip
record requestdll of these materials, and i,
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Communications

IP’'s website atvww.hawaii.gov/oip,

and theWhats Newatrticles that are e-
mailed and posted on the website, have
become important means of disseminating
information. In FY 2012, OIP more than
guadrupled its communications to the public,
mainly throughwhats Newarticles that are
e-mailed and posted on its website.

Visitors to the site can access, among other
things, the following information and materials:

n The UIRA and the Sunshine
Law statutes

n OIP’s administrative rules

link to the State home
page: State government
agencies and information

OIP’s recent annual reports
Model forms created by OIP
OIP’s formal opinion letters

Formal opinion letter
summaries

Formal opinion letter
subject index

Informal opinion letter
summaries

General guidance for
commonly asked questions

What's New at OlRand in
open government news

find out when
the site was

about Hawaii last updated
— )
munul‘ﬁmr
S
Lmi wpdeicd
damani |3 30
J':.-\m- ulcars i s e swoeils of e 0Fce ol
s Do Tl
Raiptosl Links CEF AR Tah . GASTRTE Lok
Ao ®apori 18] e Lrleeyy Deee et Prach ol
Fryndiars FHEI S5 Choptgr 51T, whch rpgescy oo eoixm e I I
‘ izl ?‘:l:l"-i-i Ig“:‘a‘.ﬂ.nbl-:l 1ol HHE T s 1, g‘.‘wmq u lvrhl';El
i rtimeres apen bl e e profecting your privacy
R L e P L CEEY O S PETET
O L L Pl SOTRRA Yy IED PR “IJII..'
s iy gaerrr o fnd B
B g rapa vy by g ok, bk e
sernwasd priveny g pEsssrad §
= | e o, ‘t
Throam b @ drex o ik Y
arovices pedeTe iy v
i an s o | Cipitnl Diskeank Aol ieg
s =0 5wtk fatal Steeel. Sully (07
ama ok, Fosewd b 1
:f-.?. ; .'“”.-'E\.‘\.‘:.':-:‘:.‘..".'-::'9':-.'-'”L - T EAam 1
Tl analss s ERE AT NIJ < el GRS e
ST, S 0 [ wl
cprily grlpdry o l'r\.r\.r'rll- n-.@-gnrln
sy o g dey | v, reentan @ e
DR T Gl |"-""I-“" s can cell i |
|l'| |rj||€ A WUl ul Hbe Jl"-H.-n'i iy - A '||'\.|r'\.-|'\.-l
S o Tl
rrfrayrabie by e cowls, TIPS
mohing @ bjeci Mt DEgE. e Smd
N \ 7
main menu: link to laws, _ contact
rules, opinions, forms, overview of OIP information
guidance, reports and the website
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OIP’s website also serves as a gateway t@penLine/ Guidance”
Internet sites on public records, privaeand
informational practices in Hawaii, other state
and the international community

OIP printed 30penLinenewsletters in FY
s2012, as compared to 5 in 2011. While the
OpenLineprinted newsletter has been largely
replaced by more timelhats Newarticles
Website Featues that are e-mailed and posted to GIRebsite,
past issues oOpenLinedating back to
OIP’s website features the following sections\ovember 1997 are archived here and easily
which may be accessed through a menu lgccessed. Online guidance includes answers

cated on the left margin. to frequently asked questions from
o government agencies and boards and from
“Laws/ Rules/ Opinions” members of the publi@dditionally, links to

OIP’s training materials can be found here

This section features four parts: :
and under most of the other main menu pages.

@ Laws the complete text of the UAPand

the Sunshine Laywith quick links to each ~Reports”

section.With an Internet browsem user QIP’s annual reports are available here for

can perform a key word search of the.law viewing and printing, beginning with the annual
report for FY2000 Also available are reports

@ Rulesthe full text of OIPS administra- to the Legislature on the commercial use of

tive rules (“Agency Procedures and Fees f@fersonal information and on medical privacy

Processing Government Record Requests)iewers may also read about, and link to, the
along with a quick guide to the rules and GIP'Records Report System.

impact statement for the rules.

- o “Related Links”
@ Formal Opinionsa chronological list of

all OIP opinion letters, an updated subjectC €xpandyour search, visit the growing page

index, a summary of each lettamnd the full of links to related sites concerning freedom
text (;f each letter of information and privacy protection.

@ Informal Opinions summaries of OIR’" “Records Report System (RRS)”
informal opinion letters, in three categoriesThis is a shortcut link to the Records Report
Sunshine Law opinions, URPopinions, and Sysem online database and information.
UIPA decisions on appeal.

“What's New”

“Forms” OlPhas increased the frequency ofithats

Visitors can view and print the model formdVewarticles, and e-mailed and posted on its
created by OIP to facilitate access under aifgebsite 48 articles in FY 2012, as compared
compliance with the UK and the Sunshine to 7 in FY2011. These articles provide help-

Law. This section also has links to O$P’ ful tips and current news regarding OIP and
training materials. open government issuek be included on

OIP’s Whats Newe-mail list, please e-mail
oip@hawaii.gov
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Other Communications: The survey was conducted from September
Media Interviews 21 to November 21, 201 before OlPpro-

posed legislation, which ultimately passed and

, - _ _ . was enacted in 2012, to clarify agencies’ right
OIP’s participated in two public radio inter ;. judicially appeal from OIP decisions. In

views regarding the UAPand Sunshine Law . survey twenty-seven (58.7%) of 46 re-

in FY 2012. spondents did not believe that OIP needed any
new powers, while 19 (41%) thought that OIP
) should have one or more of the following pow-
OIP Services Survey ers, without having to seek a coanprior ap-
proval: subpoena powers (16 respondents);
Through the website, in FY 2012, OIP coneontempt power (14 respondents); injunctive
ducted its first on-line survey to find out howpower (12 respondents); final authority in
it could improve its services. Fifty-three peopl&1PA and Sunshine Law cases, with no right
responded to the survey and identified thento judicial appeals by government agencies,
selves as follows: 33 government attorneys;ifit retaining the publis’right to appeal at any
government officials; 2 board members or votime (10 respondents). Forty-one (80.4%) of
unteers; 2 private individuals; 2 media repré>1 respondents believed that agencies should
sentatives; and 1 public interest group reprée allowed under the UMand Sunshine Law
sentative. to challenge OIP decisions in appeals to the
courts, while ten (19.6%) disagreed.
Most of the respondents have used the fol-
lowing OIP services: opinions, index, laws/f OIP is given additional responsibilities, but
rules, and other legal resources on ®IPho additional resources or staff, then twenty-
website; OpenLine newslettéttorney of the two (51.1%) of 43 respondents were willing
Day telephone/e-mail service for general ade do one or more of the following: wait longer
vice; on-line open government guides; QGIPfor OIP to resolve disputes (14 respondents);
continuing legal education courses; and oo through more formal procedures, such as
line forms. Over 32% of the 53 respondentontested case and administrative procedures
use OIPS services at least monthlg9.6% under HRS Chapter 91 (7 respondents); pay
use OIPS services two to four times a yearfees to receive OIP services (5 respondents);
and 28.4% use OIB’services once a yearor pay for their own attorney to represent
infrequently or never them in OIP proceedings (2 respondents).
Twenty-one (48.8%) of the respondents did
More than 94% (48 of 51) of the respondentsot want to do any of the above.
reported being satisfied (39) or very satisfied
(9) with OIPS services overall, and only thre@ he full survey and a “Response Sumnjiary
persons (5.9%) were dissatisfied. Moregveslong with the comments received from re-
eight (89%) of the nine people who had respondents, can be found on GiRebsite at
guested OIR assistance in obtaining governhawaii.gov/oip undewhat's New
ment records or concerning a potential Sun-
shine Law violation were satisfied with the
help they received from QIP P
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Legislation
Report

e of OIPS functions is to make recom-to uphold
mendations for legislative change to th®IP deci-
UIPA and Sunshine LavDIPmay draft pro- sions un-
posed bills and monitor or testify on legislatess they
tion to clarify areas that have created confware “palpa-
sion in application, to amend provisions thdsly erroneous.” This strong standard of judi-
work counter to the legislative mandate ofial review gives OIR decisions more clout
open government, or to provide for more effiand discourages agencies from frivolously ap-
cient government as balanced against goveqealing. Moreoveragencies can no longer
ment opennes3o provide for uniform legis- simply ignore OlPas an OlRlecision man-
lation in the area of government informatiomlating disclosure of a record under the AJIP
practices, OIP also monitors and testifies onill be binding unless the agency takes a timely
proposed legislation that may impact theAJIPappeal, based on the record presented to OIP
or Sunshine Law; the governmengractices While OIP or the requester may choose to
in the collection, use, maintenance, and diftervene in an agencyappeal, they are not
semination of information; and governmentequired to participate in costly and time-con-
boards’ open meetings practices. suming appeals. These changes take effect
on January 1, 2013.
During the 2012 Legislative session, OIP re-
viewed and monitored 267 bills and resolwd Act 177 was also signed into law on
tions affecting government information pracJdune 28, 2012, by Governdibercrombie, and
tices, and testified on 39 of these measure#.enactsS.B. 2859, S.D. 1, H.D.,2awhich
creates two new permitted interactions under
OIP introduced two open government bills athe Sunshine Law
part of the Governds legislative package.
Both of these bills passed during the 2012 seSne new permitted interaction would allow
sion and were signed into law by Governdpoard members to receive testimony and ask
Neil Abercrombie agé\ct 176 andAct 177.  questions at public meetings that must be can-
celled due to a lack of quorum, provided that
u Act 176, signed on June 28, 2012, enactéiey make no decisions and thereafter report
S.B. 2858, S.D. 1, H.D. 2, C.D..1The tothe full board.
new law was needed to eliminate the confu-
sion and potential litigation arising fromThe second new permitted interaction is similar
County of Kauai vOIP, 120 Haw 34, 200 to an existing provision that previously applied
P.3d 403 (HawApp. 2009), which allowed only to neighborhood boards. Less than a
an agency to judicially appeal an OIP decigquorum of any Sunshine Law boasd’
sion. To avoid continued uncertainty andnembers can now attend and discuss board
costly litigation over questions of OBau- business at seminars, conferences,
thority, Act 176 creates a simple and uniforninformational meetings, legislative hearings,
process for agencies to obtain judicial reviewnd other meetings, again provided that they
of OIP decisions relating to the (UNpand make no decisions and thereafter report to the
the Sunshine Laywvhile directing the courts full board.
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Both of these new permitted interactions went
into effect on July 1, 2012, and will help to
promote greater public participation in
government, better communication between
the public and board members, and a fuller
understanding of the issues and various
perspectives by board members.

u OnJuly 3, 2012, Governébercrombie
signed into lawS.B. 2737, S.D. 1, H.D. 2,
C.D. 1, asAct 202 which allows boards to
conduct meetings by “interactive conference
technology’ including teleconferences that
have no video component. This bill amends
the Sunshine Law to allow teleconferences
and eliminates the need for video coverage.
The law also creates a new exception to make
it easier for disabled members to attend a
board meeting from a private location not open
to the public, such as a hospital or personal
residence. This bill took effect on July 1, 2012.
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Litigation
Report

I[P monitors litigation that raises issuesharacterized as putting
under the UIR or the Sunshine Law inappropriate ex parte pressure
or involves challenges to OBtulings. on him regarding his
recommended decision.
Under the UIR, a person may bring an action
for relief in the circuit courts if an agencyln March 2012, Plaintiff submitted a request
denies access to records or fails to comptg UH for: (1) all e-mails and correspondence
with the provisions of the U governing between UH and Senator Inouye and (2) all
personal record®\ person filing suit must e-mails and correspondence between UH and
notify OIP at the time of filing. OIP hasGovernorAbercrombie, regarding the
standing to appear in an action in which thproposed telescope construction.
provisions of the UIR have been called into
guestion. InApril 2012, UH notified Plaintifthat it was
denying access to the requested documents
The four cases that OIP monitored in FY 201Because of the ongoing contested case
are summarized below hearing. SpecificallyUH asserted that it is
not required to disclose the requested
correspondence records because the

Denial of Access documents are protected by the BIP
to R q exception, in section 92F-13(2), HRS, for
0 Records records pertaining to a quasi-judicial action to

which the State is a party “to the extent that
Kilakila O Haleakala (Plaintiff) filed & com- g,ch records would not be discoverable.” UH
plaint against the University of Hawaii (UH), 3150 asserted applicability of three otherAJIP
alleging that UH violated the UMDy im-  exceptions as well as the attorney-client and
properly denying access to records requestgglorney work product privileges. The case

by the Plaintiff concerning the proposed coemains pending in the First Circuit Court.
struction of an advanced technology solar

telescope on the summit of Haleakala.

In February 2010, UH filed a conservation

district use application to construct thiertified Copy of
telescope and the Plaintiff requested thgjrth Certificate
Board of Land and Natural Resources

(BLNR) to conduct a contested case heari
on the applicationAfter the first hearings
officer (appointed by BLNR) filed a

"Buncan Sunahara (Plaintiff) requested that
the Department of Health (DOH) provide a
recommended decision with BLNR in th cgrt|f|ed copy of th'e (')n.gmal certificate of live
irth for his sisteNirginia Sunahara, who was
contested case, he asked Hitgal counsel .
. ) . born onAugust 4, 1961 (the same birth date
in e-mail correspondence to disclose whether . )
. ) .. asthat of President Barack Obama), and died
counsel had been involved in communlcanonos August 5, 1961). DOH provided a
he received from United States Senator Danig| ~*"'9 ’ ' P

Inouye and Hawaii State Governor Nei]:omputer ge'ne'ra'ted abstract of th_e t.)'rth
record forVirginia Sunahara. Plainfif

Abercrombie that the hearings officer
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thereafter filed a lawsuit in the First CircuitJydicial Nominee List

Court against DOH, claiming that DOH did

not respond to his request. Plaintiff allegeg August 201, Oahu Publications, Inc., dba
violations of section 338-18, HRS, of the Publi¢yonolulu Sar-Advetiser (Plaintiff), filed a
Health SatisticsAct, which requires that complaint against Governor N&bercrombie
certain individuals be provided with certified(Governor), alleging that the Governor violated
copies of vital records; the UNPand chapter the UIR by his denial of access to the lists

91, HRS, the HawaiiAdministrative of judicial candidates provided to him by the

Court to order DOH to provide a certified copy

of the original paper birth certificate, to allowrhe Governor argued that based on the Hawaii
him or his representative to be present at t@hpreme Cours' decision irPray v Judicial
copying of his sistes original birth certificate, ge|ection Committedt was within his
and to be awarded fees, costs, and other legg@dcretion to decide whether to disclose the
and equitable relief. candidate lists provided to him. Nonetheless,
in November 201, the Circuit Court granted
DOH filed a Motion to Dismiss Complaint, pjaintiff’s motion for summary judgment and
which the Court treated as a Motion fogrdered disclosure of the requested ligtso
Summary Judgment. DOBI'Motion and  days laterthe Judicial Selection Commission
accompanying documents argued that it dighnounced that it was changing its policy and
respond to Plaintifs request when it providedyould, in the future, make public the lists of
a computer generated abstract of his s&stefydicial candidates it sends to the Governor
birth certificate and informed him that he was
only entitled to an abstract. DOH cited tQafter some months'delay the Court
section 338-13, HRS, which, itargued, allowgypsequently granted Plaifit§ motion for

DOH’s director to choose the process byitorneys fees and costs and entered final
which copies of vital records are made. DOk{;,dgment in June 2012.

also cited its administrative rules, which allow

abbreviated copies of v_ital records to b&he Governor did not appeal the ruling re-
prepared by computer printout, or any othejuiring disclosure of the candidate lists. The
process approved by the directtius, DOH  Governots appeal of the fee award, filed in

argued that by providing a computer generateglly 2012, remains pending.
abstract ofVirginia Sunahar&' birth

certificate, it is in compliance with the law

DOH also agued that the UWR does not .

entitle Plaintiff to obtain a certified copy ofSUIt for 91 Calls

his sistets original birth certificate or allow Partially Granted

him to be present for the copying. DOH further

asserted it did not violate HAPwhen it A series of widely publicized shooting inci-

adopted its administrative rules in 1975. dents in June 2Qitriggered several requests
for the Honolulu Police Departmesi{HPD)

The Circuit Court found there to be no genug11 recordings and tapes on the same day and

ine issue of material fact, and granted D®H'shortly after the incidents. The HPD denied

Motion for Summary Judgment. Plaintiff therethe requests, stating that the recordings were

after filed an appeal with the Intermediat@vidence and part of an ongoing investigation

Court ofAppealsThe appeal is pending.  and would not be released. No statutory bases
for the denial were provided.
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TheSar-Advetiserfiled suit in Circuit Court,
asking the court to find HPD failed to make a
timely response, did not specify the legal
authority to withhold the records, and violated
the Uniform Information PracticeAct
(UIPA). The newspaper asked the court to
order HPD to provide access to all of the
records in addition to paying attorneys fees
and costs. The Office of the Public Defender
(OPD) intervened on behalf of the person
accused of the shootings. OPD argued the
defendant would not have an impartial trial,
as guaranteed by the U.S. and Hawaii
Constitutions, if all of the records were
releasedThe National CrimeVictim Law
Institute also filed an amicus brief asserting
the crime victims and their families had a
constitutional right to privacy

The Sar-Advetisers motion for summary
judgment was granted in part and denied in
part. The court ordered three victim record-
ings to be withheld based on the privacy ex-
ception of the UIR. The court also ordered
another recording withheld based on the frus-
tration of a legitimate government function
exception of the UIR. The HPD had no
objection to release of five other gunshot re-
cordings and the court granted the motion as
to those five recording#. stipulation was en-
tered which dismissed all claims and each side
paid its own costs.

57



Office of Information Practices

Records Report
System

he UIFA requires each state and countiublic reports

agency to compile a public repormustbe updatec
describing the records it routinely uses annually by the
maintains and to file these reports with OlRgencies. OIP makes these reports available
Haw Rev Sat. § 92F-18(b). for public inspection through the RRS data-

OIP developed the Records Report SystefSe: Which may be accessed by the public
(RRS), a computer database, to facilitaffrough OIPs website.

collection of this information from agenciesto date, state and county agencies have
and to serve as a repository for all agenggported 29,597 records. SEigure 15.

public reports.

N
Records Report System
Status of Records
Reported by Agencies:
2012 Update
Number of
Jurisdiction Records
State Executive Agencies 20,688
Legislature 836
Judiciary 1,645
City and County of Honolulu 3,909
County of Hawaii 947
County of Kauai 930
County of Maui 642
Total Records 29,597
\ J

Figure 15
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RRS on the Internet

Since October 2004, the RRS has beegfe=

= [ meoons oioarocrtaro e ilx

accessible on the Internet through GIP" || @ m me e e

£ Gt @ ote o Hamoi- e nrmatinpracices || B - 5 - 8~ hpom - @ Took -

website. Agencies may access the systeniz. - s | i | g % W B
directly to enter and update their records dat Office of Information Practices

Agencies and the public may access thg &
system to view the data and to create variot
reportsA guide on how to retrieve information
and how to create reports is also available gy :
OIP’s website atvww.hawaii.gov/oip. :

Records Report System (RRS)

Key Information: What's Public

The RRS requires agencies to enganong
other things, public access classifications fo
their records and to designate the agenCyless o |puemus |oums (oo

official having control over each record. When

a government agency receives a request fmenfidential data from records that are
arecord, it can use the RRS to make an initiglassified in the RRS as being public or
determination as to public access to the recofdonfidential/conditional.”

State executive agencies have reported 519ote that the RRS only lists government
of their records as accessible to the public iecords and information and describes their
their entirety; 18% as unconditionallyaccessibilityThe system does not contain the
confidential, with no public access permittedactual records, as these remain with the
and 26% in the category “confidentiallagencyAccordingly the record reports on the

conditional access&nother 5% are reportedRRS contain no confidential information and
as undetermined. Séggure 16. OIP is not are public in their entirety

required to and in most cases has not reviewed
the access classifications. i

Records in the category “confidential/

conditional access” are (1) accessibl
after the segregation of confidentia Access Classifications
information, or (2) accessible only to of Records on the
those persons, or under thos Records Report System
conditions, described by specifig
statutes.

With the fall 2012 launch of the state’ Confidential Undetegmined
new website at data.hawaii.gohe 18% \ \ 5%
RRS access classification will play arj — _

important role in determing whether / _
actual records held by agencies shou J\ng(%?
be posted onto the Intern&a prevent Confidential/

the inadvertent posting of confidentia Conggf;”a'

information onto data.hawaii.gpv °

agencies may not post records that a

classified as being confidential, and .
they must take special care to avoid posting Figure 16
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