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Overview

Who‘s involved

Types of Taxes

Background on assessments and 
appeals

Explanation of Business Model Used

Discussion of applicable Hawaii law

Summary of court proceedings and 
current status
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Background—The Players

– The Expedia Group

 Expedia.com

Hotwire.com

Hotels.com

– The Orbitz Group

Orbitz.com

Cheaptickets.com

 Lodging.com

– The Travelocity 
Group

 Travelocity.com

 Site59.com

– The Priceline Group

 Priceline.com

 Travelweb.com

 Lowestfare.com
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Background

The case started in 2007 when the 
AG and Department of Taxation 
engaged a special deputy attorney 
general

Document requests went out in 2008 
but the case was ―mothballed‖ at the 
direction of Hawaii‘s former Governor

Case regained its ―legs‖ in 2010 with 
new Governor
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Background

Two Tax Types Involved

–General Excise (―GET‖)(a business & 
occupations tax in some states)

–Hotel room tax (Transient 
Accommodations Tax or ―TAT‖)

–Unlike elsewhere TAT is collected by the 
State and Hawaii‘s counties share in the 
revenue stream
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The Hawaii Assessments

 On or about January 31, 2011, the 
Director assessed the OTCs for TAT and 
GET for the period from January 1, 2000 
through December 31, 2010 (the ―2011 
Assessments‖). 

 The OTC‘s booked $2.7 billion from the 
sale of Hawaii hotel rooms

 The 10 year ―look back‖ period resulted 
from the OTC‘s failure to file tax returns in 
Hawaii
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The Hawaii Assessments

After obtaining actual data from the 
OTC‘s the Department issued 

superseding assessments in 2012 
that were appealed and consolidated 

with the pending appeals.
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The Hawaii Assessments

After discovery the amount of TAT 
and GET owed was calculated  to be:

–TAT: $429.8 Million (with penalties and 
interest)

–GET: $246.9 Million (with penalties and 
interest)

–The TAT and GET tax rates are 9.25% 
and 4% respectively
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The OTC’s Appeals

The OTCs appealed to Hawaii‘s Tax 
Appeal Court

The cases were consolidated for 
discovery and trial.

The parties entered into a discovery 
sharing agreement—meaning 
discovery taken in mainland cases 
could be used in Hawaii
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OTC’s Business Models

The OTCs have two models:

–The Merchant Model

–The Agency Model

The bulk of OTCs‘ income comes 
from the Merchant Model

The Hawaii Assessments involve 
ONLY the OTCs‘ Merchant Model
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Merchant Model

Merchant transactions can best be 
described as OTC controlled sales. 
The way these work is the OTCs 
enter into contracts with Hawaii 
hotels. These contracts grant the 
OTC the right to offer rooms to the 
public out of the hotel‘s inventory 
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Merchant Model

In these sales, the OTC – and not the 
hotel – controls virtually every 
aspect of the commercial relationship 
with the hotel guest. These 
transactions are called ―merchant 
model‖ in the industry because the 
OTC (not the hotel) is the ―merchant 
of record‖ on the credit card 
transaction.
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Merchant Model

• Once an OTC has a contract with a hotel, 
the OTC uses its website, call centers and 
other means to market the hotel rooms to 
the public.

• The consumer books a room with the OTC, 
the OTC provides the consumer with the 
room confirmation, the consumer pays the 
OTC (and not the hotel), the OTC provides 
the consumer with a receipt for the 
consumer‘s payment, and the OTC – again, 
not the hotel – provides ―24-7‖ customer 
support. 
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Merchant Model

 Aside from handing over the room key and 
making the bed, the OTC – not the hotel –
controls the relationship with the guest 
when the OTCs do business using the 
Merchant Model. The OTC sets the retail 
price for the room. The hotel is removed 
from the reservation process.

 The hotel receives its room revenue from 
the OTC per its contract with the OTC.  
There is no contract between the 
hotel and the guest.
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Online Transaction

Customer Pays OTC

$200

15%

$30.00  

Wholesale
OTC Pays Hotel

$150

15%

$22.50 

Retail

$7.50

Tax Collected Tax Remitted

Tax Rate

Price customer 
pays OTC for 

room

Price OTC pays 
hotel for room

but Unremitted

Tax Collected
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$670.00 x 12.962% = $86.85

(Tax Rate)
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$670.00 x 12.962% = $86.85 Tax 
Collected

$515.00 x 12.962% = $66.75 Tax 
Remitted

(Assume 30% Markup)

Tax Collected/
Unremitted

Loss to Government

$103.72
Tax Collected

Taxes & Fee

Fee (2.5% of $670)

$20.10

-$ 86.85

$ 16.87
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Hawaii TAT/GET 

A. Who Must Collect The Tax?

B. What Is Tax Applied To? 

C. Duty to Register, Report, and Remit

D. Penalty for Nonpayment

E. Statute of Limitations
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Who must collect the TAT?
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Who must collect the TAT?

“. . . any service business which 
involves the actual furnishing of 
transient accommodation.”
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What is Tax Applied To?
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Gross Rental Proceds
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OTCs Collect But Don’t Remit TAT

Interactive [Expedia] 2003 10-K
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General Excise Tax (GET)

1. Who must collect the GET?

Those engaging in any service business

 Service businesses: ―Upon every person engaging or continuing 
within the State in any service business or calling including 
professional services not otherwise specifically taxed under this 
chapter, there is likewise hereby levied and shall be 
assessed and collected a tax equal to four per cent of the 
gross income of the business. . .”  Section 237-13(6)(A).  

 All other businesses: ―Upon every person engaging or continuing 
within the State in any business, trade, activity, occupation, or 
calling not included in the preceding paragraphs or any other 
provisions of this chapter, there is likewise hereby levied and 
shall be assessed and collected, a tax equal to four per 
cent of the gross income thereof.‖   Section 237-13(9).
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General Excise Tax (GET)

2. What is the GET collected on?

– ―‗Gross income‘ means the gross receipts, cash or 
accrued, of the taxpayer received as compensation for 
personal services and the gross receipts of the 
taxpayer derived from trade, business, commerce, or 
sales and the value proceeding or accruing from the 
sale of tangible personal property, or service, or both, 
and all receipts, actual or accrued as hereinafter 
provided...‗Gross proceeds of sale‘ means the value 
actually proceeding from the sale of tangible personal 
property without any deduction on account of the 
cost of property sold or expenses of any kind.‖  
Section 237-3(a).
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Duty to Register, Report, and Remit
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Penalty for Nonpayment/Non-Filing 
and Interest
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Statute of Limitations
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Top 40 Reasons Why OTCs 

Control the Rooms
1. Each OTC negotiates contracts with hotels for the purchase of hotel 

rooms at discounted wholesale prices.

2. Each OTC determines a mark-up to be applied to the wholesale room 
price.

3. Each OTC determines the retail room price at which the room will be 
offered to its customers.

4. Each OTC determines whether to add a service fee to the price of the 
hotel room and, if so, the amount of the service fee.

5. Each OTC determines whether to impose a penalty for cancelling or 
changing a hotel reservation, as well as determining the amount of 
the cancellation penalty.

6. Each OTC establishes additional terms and conditions of its 
cancellation policy.

7. In the event of a cancellation or change to a reservation, the cancellation
or change is handled by the OTC and not the hotel.

8. Each OTC provides a toll-free number that its customers can use to 
book hotel  reservations over the phone.

9. Each OTC operates or controls call centers that its customers can use to 
book hotel reservations.

10. Each OTC operates or controls customer service centers, which allow 
customers to contact the OTC regarding questions they may have or 
problems they may be experiencing.
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Top 40 Reasons Why the OTCs 

Control the Rooms
11. Each OTC owns and operates a website that its customers use to book 

hotel  reservations through the internet.
12. Each OTC determines which hotels or hotel chains will have the right to 

list rooms on the OTC’s website.
13. Each OTC determines the ―affiliates‖ with whom it will have a contractual 

relationship allowing those affiliates to offer OTC‘s hotel bookings on the 
affiliates‘ websites.

14. Each OTC determines the contractual and financial terms of its affiliate 
program.

15. Each OTC determines whether to offer merchant hotel bookings and/or 
agency hotel bookings.

16. Each OTC establishes the ―look and feel‖ of its website that it uses to offer 
rooms for sale to the public. 

17. Each OTC determines the manner in which it will market the hotel rooms 
on its website, such as determining the star ratings it will assign to each 
hotel and the manner and order in which the hotel content will be 
displayed on the website.

18. Each OTC gives priority to listing rooms that it offers pursuant to the 
merchant model compared to the agency model.

19. Each OTC provides its customers an ability to input a search request for a 
hotel booking through its website.

20. Each OTC processes the customer‘s search request using certain search 
criteria and algorithms relating to that OTC‘s business.
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Top 40 Reasons Why the OTCs 

Control the Rooms
21. Each OTC calculates the mark-up, the taxes, and any service fees 

that will be charged to its customers.
22. Each OTC determines the amount of the tax that it collects that it will, 

in turn, remit to the hotel.
23. Each OTC presents the cost of a merchant model transaction to the 

consumer using three line items: (i) the retail room price, (ii) a combined 
―taxes and fees‖ line, and (iii) the total cost, which is the sum of the first 
two line items.

24. Each OTC determines whether to calculate the mark-up on the wholesale 
room price or the retail room price.

25. Each OTC collects the tax from its customers.
26. No OTC ever informs the hotel of the retail rate for which it has sold 

the hotel room to its customers.
27. No OTC ever informs its customers of the wholesale rate for which the 

OTC has purchased the room from the hotel.
28. No OTC ever informs its customers of the amount of tax that it has 

collected from them.
29. Each OTC prohibits the hotel from disclosing the wholesale rate to the 

OTC‘s customers.
30. As between the OTC, the hotel, and the customer, only the OTC knows all 

the financial aspects of any given transaction, including the wholesale 
room price, the mark-up, the retail room price, the taxes, and the service 
fees.
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States with Furnishing Statutes

 Court decisions in Alabama, South Carolina, District of 
Columbia and have found that the OTCs liable for lodging 
tax because they are a person ―engaging . . . in the 
business of renting or furnishing any room . . . in any 
hotel‖
–

City of Charleston v. Hotels.com, 520 F. Supp.2d 757, 767-78 
(D.S.C. 2007)(denial of OTCs‘ motion to dismiss) and 586 
F.Supp.2d 538, 543-45 (denial of motion for reconsideration).

– Travelscape v. Dep‘t of Revenue, 705 S.E.2d 28, 33-35 (S.C. 
2011)(affirming judgment in favor of state against OTCs). 

– District of Columbia v. Expedia, 2011 CA 002117 B at 11-17 
(D.C. Super., Oct. 11, 2011) (D.C. Super., Sept. 24, 2012) 
(granting District‘s summary judgment) 

– 20090128 Ind. Reg. 045090026NRA at 2-3.
– City of Birmingham v. Orbitz, 93 So. 3d 932, 936-37(Ala. 

2012). 
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OTCs Have Lost 4 of 5 “Furnishing 

Cases”

 With the single exception of City of 
Birmingham, the OTCs have lost each 
―furnishing‖ case. 

 The Alabama court was constrained by an 
existing Alabama Department of Revenue 
ruling that the OTCs were not engaged in 
the business of renting or furnishing 
accommodations, upon which ruling the 
court placed significant reliance.  
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Hawaii Admin Rules Support 

State’s Position

 HAR §18-237D-1-03(b) states that 
―[c]ommissions paid to travel agents‖ are 
included in ―gross rental proceeds.‖

 The TAT Rules then list a number of items 
for which deductions are ―disallowed‖ 
including labor cost; commissions; taxes; 
royalties; interest; and ―[a]ny other 
expenses whatsoever, such as costs of 
furnishing the service or overhead.‖  HAR 
§18-237D-1-03(e)(2).  
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State’s General Excise Tax Case

Hawaii‘s Tax Appeal Court granted 
the State‘s motion for summary 
judgment upholding tax 
assessments, interest and penalties 
totaling almost $249 Million

The GET is a ―business privilege‖ tax 
on the privilege of doing business

Generally 4 percent (.5 percent 
surcharge on Oahu)
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Hawaii’s GET is Broard Based

• ―In enacting Chapter 237, the legislature cast a 
wide and tight net.‖  In re Island Holidays, Ltd., 
59 Haw. 307, 316, 582 P.2d 703, 708 (1978) . 

• Read as a whole, HRS 237-13 subjects to the 
general excise tax virtually every economic 
activity imaginable.‖  Pratt v. Kondo, 53 Haw. 
435, 436, 496 P.2d 1, 2 (1972).   

• The plain and unmistakable language in section 
237-13, HRS, ―evidences the intention of the 
legislature to tax every form of business, subject 
to the taxing jurisdiction, not specifically 
exempted from its provisions‖ (emphasis added.)  
In re Grayco Land Escrow, Ltd., 57 Haw. 436, 
443, 559 P.2d 264, 270 (1977).  
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OTCs are not Travel Agents

 The OTCs denied in admissions that they 
were acting as agents in ―merchant 
model‖ transactions

 The OTCs‘ expert witness testified in 
deposition not acting as travel agents in 
merchant model transactions

 In their SEC filings, the OTCs distinguish 
their role in agency transactions where the 
OTC ―acts an agent‖ as compared to their 
role in merchant transactions where the 
OTC is ―[a]cting as a merchant.‖ 
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40 Ex. 1666A

OTC’s SEC Filings
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Penalty for Nonpayment/Non Filing
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Penalties and Interest

The OTCs were actively considering 
their potential TAT exposure to 
Hawai‘i as far back as September 
2001; yet, they submitted no 
contemporaneous evidence to 
support their ―good faith‖ defense.  
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Hawaii Prevails on GET 

Assessments

On January 11, 2013, the Tax Appeal 
Court orally ruled, upholding the GET 
Assessments

Further hearings were conducted on 
penalties and interest that the Court 
also upheld the interest and 
penalties (and interest on penalties)

The OTC‘s have had to pay $246.9 
Million to file further appeals.
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Court’s Oral Ruling
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Court’s Oral Ruling
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Status of the Tax Appeals

The State has appealed from the 
adverse ruling on TAT and the OTCs 
have cross appealed on the general 
excise tax ruling

The record on appeal is almost 
docketed
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Status of the Tax Appeals

The appeals could be fully briefed by 
the end of they year if the appeal is 
expedited

Supreme Court‘s decision will affect 
the OTCs‘ subsequent tax years and 
other business activities in Hawaii.
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Thank You!
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Questions?

 Hugh R. Jones

 Supervising Deputy Attorney General
Tax & Charities Division

 (808) 586-1473

 Hugh.R.Jones@hawaii.gov


