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Overview

¢ \Who's involved
¢ [ypes ol Taxes

¢ Background on assessments and
appeals

¢ Explanation off Business Model Used
¢ Discussion off applicable Hawali law

¢ SUmmary. off Court proceEEdings and
cUrFERLE status
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Background—The Players

— TThe Expedia Group — The Travelocity
¢ Expedia.com Group
& Hotwire.com ¢ lravelocity.com
+ Hotels.com ¢ Site59.com
— Jihe Orbitz Group — [Ihe Priceline Group
+» Orbitz.com ¢ Priceline.com
& Cheaptickets.com ¢ ravelweb.com

¢ Lodging.com ¢ Lowestfare.com
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Background

¢ [he case started in 2007 when the
AG and Department of Taxation
endaded a special deputy attorney.
general

¢ Document reqguests went out in 2008
but the case was "mothballed™ at the
direction off Hawali's former GoVEernor

¢ Case regained its Hlegs™ ink 2010 with
REW GOVEFNOK
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General 4



Background

¢ [wo Tax Types Involved

— General Excise ("GET™)(a business &
Occupations tax In some states)

— Hotel room tax ((lrransient
Accommodations liax or = TAT)

— Unlike elsewhere AL s collected by, the
State and Hawall’'s coUnties shakeé In the
Fevenue stheam
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The Hawall Assessments

¢ On or about January 31, 2011, the
Director assessed the OTCs for TAT and
GET for the period from January. 1, 2000
through December 31, 2010 (the “2011
Assessments”).

¢ [Ihe OICs booked $2.7 billion firom: the
Sale off Hawall hotel rooms

¢ he 10 vear ook back™ period resulted
firom the @IE's falltre to file tax returns in
Hawall
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The Hawall Assessments

After obtaining actual data from the
OTC's the Department issued
superseding assessments in 2012
that were appealed and consolidated
withr the pending appeails.

PDEpanrtment o thETATLORNEY.
General



The Hawall Assessments

o After discovery the amount of TAT
and GEI owed was calculated to be:

— TAT: $429.8 Million (with penalties and
interest)

— GEI: $246.9 Million: (Withpenalties ana
Interest)

—Ihe AT andr GEIFtaxtratesiare 9. 25%
and 4906 respectively
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The OTC’s Appeals

ne OTCs appealed to Hawaii's Tax
opeal Court

1e cases were consolidated for

discovery and trial.

¢ [[he parties entered into a diSCOVErY,
Shaking agreement—meaning
dISCOVERY, taken! ink malnianad Cases
coularpe usedinsHawall
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OTC’s Business Models

¢ [he OTCs have two models:
— The Merchant Model
— [[he Agency. Model

¢ he bulk off OTCs” IncoOme comes
from the Merchant Model

¢ [lhe Hawall Assessments invelve
ONLY: the OEs T Merchant Moedel

PDEpanrtment o thETATLORNEY.
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Merchant Model

Merchant transactions can best be
described as OTC controlled sales.
TThe way these work is the OTCs
enter inte contracts with Hawall
hotels. These contracts grant the
OIC the right to offier rooms to) the
pUblic out off the hetel's InVERtory.

PDEpanrtment o thETATLORNEY.
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Merchant Model

In these sales, the OTC — and not the
hotel — controls virtually every
aspect of the commercial relationship
with the hotel guest. These
transactions are called “merchant
moedel™ in the Industry: because the
OI€ (hot the hoetel) s the “merchant
Ol FECOREd on the credit card
tFaRSaCGLien:

PDEpanrtment o thETATLORNEY.
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Merchant Model

Once an OTC has a contract with a hotel,

the OTC uses its website, call centers and
other means to market the hotel rooms to
the public.

he consumer books a room with the OTC,
the OIC provides the consumer with the
FOOM Confirmation), the consumer pays the
OI€ (@nd not the hotel), the OIC proVides
the consumer with' a rECEIPL fior the
ConsSUMERS pPayment, and the OlE = again,
AL the hetel — pProVides = 24=7 -~ CUStOmErn
SUPPOLE.
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Merchant Model

¢ Aside from handing over the room key and
making the bed, the OTC - not the hotel —
controls the relationship with the guest
when the OTCs do business using the
Merchant Model. TThe OIC sets the retail
PrICE for the room. lhe hotelis removed
ifom the reserVvation pProcess.

¢ IIhe hotel receives Its reom: Fevenue fikom
the OIE perits conthract Withrthe OliE.
dihere s no contract between the
hotel and the guest.
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Online Transaction

Retail Wholesale
Customer Pays OTC OTC Pays Hotel
m“‘> 200 $150 < for room

1 5 0/O Tax Rate 1 5 0/0
$ 30 . OO Tax Collected $22 . 50 Tax Remitted

Tax Collected

7 50 but Unremitted

DEpantment oirtherAttorney. 15
General 15



Halckulani Hotel Page 1of |

HALEKULAMNI

2199 Kalia Road
Honolulu, Hawsii96215

Arrival Date: Wednesday, September 09, 2009
Departure Date: Thursday, September 10, 2009

Room Type: Diamond Head Ocean Front

Rate Type: Sunrise Package

City:

State:

or

Country:
Postal Code:

Daytime Phone:  * ﬂm'w'mm—-ww?"w"ﬂ-ruR—AV~-~r1mrmvwvn:_i

USD 670.00 j

Sl DO ::;::fge USD 0.00
' Fees: usD 0.00
Tax: _USD 86.85

Total Rate:  USD 756.85
| View Price | ) | i

https://ge.synxis.com/rez.aspx ?Hotel=24863& Chain=9624 8/11/2009

O therAttorney.
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(Tax Rate)

$670.00 x 12.962% = $86.85

HALEKULAMNI

2199 Kalia Road
Honolulu, Hawsii96215

Arrival Date: Wednesday, September 09, 2009
Departure Date: Thursday, September 10, 2009

Room Type: Diamond Head Ocean Front
Rate Type: Sunrise Package

' Room
' Charges:
' Package
' Total:

' Fees:
Total Rate:
| View Price Breakdown

PDEpanrtment o thETATLORNEY.
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Page 1 of 2

travelocity

Halekulani

South Shore: Waikiki
2199 KALIA ROAD
Honolulu, HI 96815

Check in: Wed, Sep 9, 2009
Check out: Thu, Sep 10, 2009

Parking, Phono Calls, Acom Servica.

Room: Diamond Head Ocean Front with Daily Full Breakfast (1 Adult)
1 Night:
Wed, Sep 9 $670.00

Sum of Nightly Rate $670.00
Taxes & Fees $103.72

Total for 1 Room: $773.72

https:/ravel.travelocity . com/checkout/CheckoutReview.dozjsessionid=0AC23DSA6F37F4435C4...  8/11722009

PDEpanrtment o thETATLORNEY.
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$670.00 X 12.962% = $86.85 Tax

Collected

* travelocity $515.00 x 12.962% = $66.75 ™

Remitted
(Assume 30% Markup)

Tax Collected/
$20 10 Unremitted

Loss to GGovernment

Halekulani

South Shore: Waikiki
2199 KALIA ROAD
Honolulu, HI 96815

Check in: Wed, Sep 9, 2009
Check out: Thu, Sep 10, 2009

Room: Diamond Head Ocean Front with Daily Full Breakfast (1 Aduit)
1 Night:

Wed, Sep 9

Sum of Nightly Rates: $670.00

‘$ 8685 Tax Collected

S Room:_.___. $77372 $ 16.87 e (259 of 5670)

DEpantment oirtherAttorney. 19
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Hawail TAT/GET

A. Who Must Collect The Tax?

B. What Is Tax Applied To?

C. Duty to Register, Report, and Remit
Ity for Nonpayment

[

E. Statute off Limitations

DEPArtMENt OiFthESATIOLIEY
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Who must collect the TAT?

, shall pay to the state the tax imposed by Subsection (a) as provided
in this chapfer.” HRS § 237D-2(b).

ransient accommodation Owhether as owner or

adventure, group . . . or other #ntity, whether such persons are doing business for
themselves or m a fiduciary ¢dpacity, and whether the individuals are residents or
nonresidents of the State, apfl whether the corporation or other association is created or
organized under the laws of fe State or of another jurisdiction.” HRS § 237-1(2).

ransient accommodations Dmeans the furnishing of a room . . . which 1s customarily
occupied Dy a fransient for less than one hundred eighty consecutive days . .. .” HRS § 237D-
L.

DEpantment oirtherAttorney. 21
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Who must collect the TAT?

“Every operator shall pay to the state the tax imposed by Subsection (a) as provided
in this chapter.” HRS § 237D-2(b).

““Operator’ means any person operating a transient accommodation, whether as owner or
proprietor or as lessee, sublessee, mortgagee in possession, licensee, or otherwise, or engaging
or continuing in any service business which involves the actual furnishing of transient
accommodation.” HRS § 237D-1.

W\

. any service business which
involves the actual furnishing of
tran5|ent accommodatlon.

DEpantment oirtherAttorney. 22
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What is Tax Applied To?

The tax 1s levied “on the @b or gross rental proceeds derived from
furnishing transient accomimodations.” HRS § 237D-2(a)(3).

or “gross rental proceeds’™ means the gross receipts . . . of the taxpaver
received as compensation for furnishing of transient accommodations . . . without

]

any deductions on account of the cost of property or services sold
HRS § 237D-1.

PDEpanrtment o thETATLORNEY.
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Gross Rental Proceds

Page 1 of 2

* travelocity

Halekulani

South Shore: Waikiki
2199 KALIA ROAD
Honolulu, HI 96815

Check in: Wed, Sep 9, 2009
Check out: Thu, Sep 10, 2009

Room: Diamond Head Ocean Front with Daily Full Breakfast (1 Adult)
1 Night:

Wed, Sep 9

Sum of Nightly Rates: $670.00
Taxes & Fees: $103.72

Total for 1 Room: $773.72

Page 1 of 2

* travelocity

: Doluxe Ocoan V

Check out: Thu, Sep 10, 2009

Marriott Waikiki Beach Resort and Spa

South Shore: Waikiki
2552 KALAKAUA AVE
Honolulu, Hl 96815

Check in: Wed, Sep 9, 2009
Check out: Thu, Sep 10, 2009

= A% GoodBuy hote resanvaions a7 prOaK. Your croat card wil bo charged when you compiete your
resenvation. View furthor dotads,

Room: Deluxe Ocean View (1 Adult)
1 Night:

Wed, Sep 9

Sum of Nightly Rates: $299.00
Taxes & Fees: $49.39

Total for 1 Room: $348.39

PDEpanrtment o thETATLORNEY.
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OTCs Collect But Don’'t Remit TAT

Interactive [Expedial 2003 10-K

Page 1 of 6 Page 60 of 129

0-X 1a2131189210-khim EXHIBIT 10-K
"Sumssary of sumrmm Accounting Policies,” Revenue Recogaition, in the Notes 10 Consolidated Financial
for dis of the factors idered by Hotels.com and Expedia in arriving st thelr conclusions.

these links to rapidly review the document
:.8LE OF CONTENTS R For comparison purposes, im order %o provide lhc reader mﬂummmp‘e\c discussion on this topéc, we present
i IACTpmfanA under the of both p 1§ revenue on a net basis and both
companies preseating revenue on a gross basis.

As filed with the Securities and Exchange Commission on March 15, 2004

that both d merchast revenue on a met basks, IACT's pro forma net revenues for the years
eﬁded De«mb« il "wJ and 2002 would have been $1.67 billion and $907.0 milkion, respectively.

Effective for the first quarter 2004, IAC will begin reporting revenue for Hotels.com besiness 0n a net basis rather than
on a gross basis doe to changes in business practices at Hotels com that were implemsented around the beginning of
IJNITED STATES 2004, The change in business practices conforms Hotels.com with other IA(‘;’ businesses in regands 20 its merchant
- hotel business and thus requires a change in i peesentati prospective basis
SECURITIES AND EXCHANGE COMMISSION e e R A s

Washington, D.C. 20549 ] L

hotel charges taxes based on the room rate paid to the hotel and IACT recovers an equivalent amount from the
customer. IACT does not collect or remit taxes on the portion of the customer payment it retains, and some
jurisdictions have questioned IACT's practice in this regard. While the applicable tax provisions vary among the
jurisdictions, IACT believes it generally has sound arguments that it is not required to collect and remit such taxes.

IACT has established a reserve with respect to potential occupancy tax liability for prior periods, consistent with
apphcable accountlng prmcnples and i in llght of all current facts and c1rcum stances. IACT's reserves represent its best

rel s v s o e fesrondeonny, wil s e svsredeunin v sfredCiep it a7 o waraode the — O~ — 4.
ultim mely assert a claim and peevail in assessing such additional tax or negotiate a sctiiement, changes in statutes and
152 West 57th Street, New York, New York 10019 the timing of all of the foregoing. IAC otes that there are more than 7,000 taxing jurisdictions, and it is not feasible 10
{Address of Registrant’s principal executive cffices) (Zip Code) smalyze the stautes, regulations and Jedicial and adm inistrative rulings in every jurisdiction. Rather, IACT has obeained
the advice of state and Jocal tax experts with respect o tax laws of cortain states and Jocal jurisdictions that represent &
(212) 314-7300 large poetion of IACTs hote! reveswe, In nddhiout IACT continues to engage in a dialog with and receive feedback
(Registrant's telephone number, including area code} from certain state and Jocal tax authorisies. IAC will coatinue to mositor the issue closely and provide additional
- disclosure, &3 well as adjust the level of reserves, as developments warrant. The reserve balance st December 31, 2003
is $13.2 million as compared to $10.4 million at December 31, 2002

Securities registered pursuant to Section 12(h) of the Act: It is possible that some jurisds introduce new g the i itiom of taxes on
None 3
businesses that arrange bookin, olhol:l-eonmnodu-o but %o date the Com, s aware of one jurisdicti
Securities registered pursuant to Section 12(g) of the Act: that bas istroduced t\‘:h Iegn\fbon and its passage ho:‘modoon =d m:m‘:’r'liy Empane
Common Steck, $.01 par value
Warrants to Acquire One Share of Common Stock . Py
‘Warrams to Acquire 1.93875 Shares of Commen Stock

Seasonality
ticate by check mark whether the Registrant (1} has filed all reports required to be filed by Section 13 or 15{d) of the Securities Exchange
Lo 934 dlm.ng the preceding 12 months (or for such shorter period that the Registrant was required to file such reports) and (2) has been IAC's businesses are subject to the effects of scasonality with revenues ty pically lowest in the fiest quarter of the year and highest
aject to such filing requirements for the past 90 days. Yes @ No I in the fourth quarter, primarily as a result of scasonality st our travel business s well as Enterainment Publications and, to a lesser
extent, HSN.

Tndjeate by check mark if disclosure of delinguent filers pursuant to Iter 405 of Regulation S-K is not contained herein, and will pot be

yrained, 1o the best of the Registrant's knowledge, in definitive nformation, stat is 1 ted by reference in Part ITT of this 3
om 10K 01 omy mendment 1 this Form 1R L] B o RGmaton sisementy BeparEes hitpe//www.sec. gov/Archives/cdgaridata/§91103/000104746904008077/221 31189210-k htm 2182009
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General Excise Tax (GET)

1, Who must collect the GET?

TThose engaging In any Service business

*

Service businesses: “Upon every person engaging or continuing
WIthin the State in any service business or calling including
professional services not otherwise specifically; taxed under: this
chapter, there is likewise hereby levied and shall be
assessed and collected a tax equal to four per cent of the
gross income of the business. . .” Section 237-13(6)(A).

Allfether businesses: “Upon every person engagding or continuing
Within the Statelinrany: bUSINESS, trade, activity, GCcUpation); o
callingrnetinclidediin the preceding, pakadhaphs O any: other
PLOVISIONS: Of this chapter, therelis likewise hereby levied and
shall be assessed and collected, a tax equal to four per
cent ofithe gross income thereof. " Section 237-13(9).

PDEpanrtment o thETATLORNEY.
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2.

2.

General Excise Tax (GET)

What is the GET collected on?

' Gross Income” means the gross receipts, cash or
accrued, off the taxpayer received as compensation for
personal services and the gross receipts of the
taxpayer derived from trade, BUSINESS, COMMEKCE, OF
Sales and the value proceeding or accruing firom: the
Sale off tangible personal property, OF SERVICE, OF Both,
and all'receipts, actlal or accrued as Nereinafter
provided:... Gross Proceeds off sale’ means the value
actually proceeding firom: thersale o tangiblerpersonal
Property, without any deduction on account ofi the
cost of property sold or expenses of any kind.”
SEction 257-5(a);

PDEpanrtment o thETATLORNEY.
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Duty to Register, Report, and Remit

“Each operator . . . as a condition precedent to engaging . . . in the business of furnishing
transient accommodations . . . shall register with the director . . . . HRS § 237D-4(a).

. every operator taxable . . . shall file a sworn return with the director . . . with a
remittance for the amount of the tax in the form ... .” HRS § 237D-6(a).

PDEpanrtment o thETATLORNEY.
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Penalty for Nonpayment/Non-Filing
and Interest

Failure to file tax return. In case of failure [ urn required to be filed on the
date prescribed therefor . . . there shall be added . .%tbe amount of the tax if the
failure 1s for not more than one month, with an additionalfive percent for cacit additionat mynth or
fraction thereof during which the failure continues, not exceeding ‘l'wrrrryfﬁ'w—p'er—l:en'ljm the

aggregate. HRS § 231-39(b)(1).

Failure to pay tax. If any part of any underpayment is due to neg igence or Intentiona
disregard of rules (but without intent to defraud), there shall be added . . . up totwemty-five percen
of the underpayment as determined by the director. If any part of any underpayment of tax required
to be shown on a return 1s due to fraud, there shall be added to the tax an amount up to fifty per cent
of the underpayment as determined by the director. HRS § 231-39(b)(2)(A)-(B).

Interest on underpayment or nonpayment of tax. If any amount of Tax is not paid on or beiore
the last date prescribed for payment, interest on such amount at the rate of\tweo=thirds-ofoneper-eer
a month or fraction of a month shall be paid . . . . HRS § 231-39(b)(4)(A).

PDEpanrtment o thETATLORNEY.
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Statute of Limitations

TAT: “Except as otherwise provided by this section, the amount of taxes imposed by this
chapter shall be assessed or levied within three years after the annual return was filed . . ..” HRS §
237D-9(c).

“In the case of a false or fraudulent return with intent to evade tax, or of a failure to file the
annual returnl, the tax may be assessed or levied at any time | . . .7 HRS § 237D-9(d).

GET: General rule. The amount of excise taxes imposed by this chapter shall be assessed or
levied within three years after the annual return was filed, or within three years of the due date
prescribed for the filing of said return, whichever 1s later . . . . HRS § 237-40(a).

“In the case of a false or fraudulent return with intent to evade tax, or of a failure to file the
annual return/the tax may be assessed or levied at any time .|. . .” HRS § 237-40(b).

PDEpanrtment o thETATLORNEY.
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Top 40 Reasons Why OTCs
Control the Rooms

S

L0).

Each OTC negotiates contracts with hotels for the purchase of hotel
rooms at discounted wholesale prices.

Each OTC determines a mark-up to be applied to the wholesale room
price.

Each OTC determines the retail room price at which the room will be
offered to its customers.

Each OC determines whether: to add a service fee to the price of the
hotel room and, i so, the amount of the service fee.

Each OIC determines whether to impose a penalty for cancelling or
changing a hotel reservation, as well as determining the amount of;
the cancellation penalty.

Each Ol€ establishes additional terms and conditions of its
cancellation policy.

IR the event off arcancellation or change to) a reservation, the cancellation
o change isthandled by the OIC and not the hoetel:

Each ONiE provides al toll=free number: that Its' CUStomEers cani Uuse to
book hotel resern/ations GVer the phene:

Each @liE operates o controlstcall’ centers that 1tS CUSEOMENRS) Canl USe to
book hotel reservations.

Eachi @l opERates or Iglontrolcs custodmer SEnRVIGE centﬁrs, whichhallow
CUSLOMERS torcontact the @lEiregard) uestions they may: have or
BroplemsitheyAmayabe exgé?’?étﬁ‘é%l’jﬁ' WSARLAS)
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Top 40 Reasons Why the OTCs
Control the Rooms

32

11,

12,

13

14.

157

167

e

153

105

20,

Each OTC owns and operates a website that its customers use to book
hotel reservations through the internet.

Each OTC determines which hotels or hotel chains will have the right to
list rooms on the OTC’s website.

Each OTC determines the “affiliates” with whom it will have a contractual
relationship allowing those affiliates to offer OTC’s hotel bookings on the
affiliates” websites.

Each OIC determines the contractual and financial terms of: its affiliate
program.

Each ON€ determines whether: to offer merchant hotel bookings and/or:
agency. hoetellbookings:

Each OIC establishes the “look and! feel™ ofiitss website that it USes to offer:
FOOMS for sale tor the public.

Each OE determines the manner int Whichrit willimarket the hotel rooms
On ItsWEBSItE, such as determining the'star ratingsiitwillFassign: tereach
hotel and the manner and order iInfwWhichr the hotelfcontent WillFhe
displayed onrtherwebsite:

Eachr@IE gIVES pHoRH B toNIStiNG ReemS that i oifens purstuantitor the
meRchant Model compared tortheragency, model:

Eachr@NiE providestitsicistomernstanrability/AtoNnputarsearchirequest tor a
hotellhbeokingrthroughNtsSWEDSItE!

EaCh @IiE PrOCESSES thE CUStOMERS search iedUESH USING Certain search
Criteria and algorithms re éed?ﬁ@”t‘”@;g éaf’d*VGVEebusiness.

ner: 32



Top 40 Reasons Why the OTCs
Control the Rooms

33

21,

22,

23,

24,

25)
26.

27,

28,

29,

50,

Each OTC calculates the mark-up, the taxes, and any service fees
that will be charged to its customers.

Each OTC determines the amount of the tax that it collects that it will,
in turn, remit to the hotel.

Each OIC presents the cost of a merchant model transaction to the
consumer using three line items: (i) the retail room price, (11) a combined
“taxes and fees” line, and (iii) the total cost, which is the sum of; the first
two line items.

Each OIC determines whether: to calculate the mark-up on the wholesale
FOOM price or the retail room: price:

Each OTC collects the tax from its customers.

No OTC ever informs the hotel of the retail rate for which it has sold
the hotel Foom to IS CUSLOMEYrS.

No @IIE ever informs Its customers of. the wholesale rate fior Which the
@@ has purchased the reom from the hotel,

No @€ ever informs 1ts customers ofi the amount of tax that it has
collected from them.

Eachr@liE prohibitsttherhoetelrom disclosing therwhoelesalerratertorthe
@NE'S| CUSLOMENS:

AStbetWween the OliE; therhotel; and i thercustomerR only ther@iE knows all
thefinancialiaspectsioifany, giVen thansaction, incltding theswholesale

KOO PHICE) thermanrk=tp; theretail Feem Lprice, thEe taXes), and| the service
foas DepanrtmeEntio thet ALLONEY,

(General 33



States with Furnishing Statutes

¢ Court decisions in Alabama, South Carolina, District of
Columbia and have found that the OTCs liable for lodging

tax because they are a person “engaging . . . in the
Rusillwess of renting or furnishing any room . . . In any.
otel”

City. of Charleston V. Hotels.com, 520 E. Supp.2d 757, 767-78
(D:S.C. 2007)(denial off ONCs“ motion to dismiss) and 586
E.Supp.2d 538, 543-45 (denial ofi motion for reconsideration).

liravelscape V. Dep’t ofi Revenue, 705 S.E.2d 28, 33-35 SS.C.
2015 (@ffirming) judgment in favor ofi state against OIEs).

[DiStrict off Columbia Ve ExXpedia, 20115 CA 002157 Brat 1H=17
gD.C. Super:, Oct 11, 20149 (DI E SUpPER., SEPL. 24, 2012)
granting! DIStrRctsS summan/ judgment)

20090128 IndREF045090026INRATaE2=5:

2C(I)i!:Lyz)of BirmindhamiVa Onbitz 958 Ses5a 952 956-57(Ala:

PDEpanrtment o thETATLORNEY.
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OTCs Have Lost 4 of 5 "Furnishing
Cases”

o With the single exception of City. of
Birmingham, the OTCs have lost each
“furnishing” case.

¢ [he Alabama court was' constrained by an
existing Alabama Department off Revenue
FUling that the OICs were not engaged in
the DUSINESS off Fenting or fUrnIShing
accommuodations, Upen Whichr rUling: the
coUrt placed significant reliance:

PDEpanrtment o thETATLORNEY.
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Hawall Admin Rules Support
State’s Position

¢ HAR § 18-237D-1-03(b) states that

“[c]ommissions paid to travel agents™ are
included in “gross rental proceeds. ™

¢ Ihe TAT Rules then list a number of items
fior which deductions are “disallowed”
Including laboer cost; commISSIONS; taxes;
reyalties; interest; and “lalny: other
EXPENSES WhatSeEVeEr, SUCH as) COSES Of;

UrFAISAING the SErVICE OF overnead. = HAR
SHIB=237PD-1-03(Ee)(2):

PDEpanrtment o thETATLORNEY.
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State’s General Excise Tax Case

¢ Hawalii’s Tax Appeal Court granted
the State’'s motion for summary
judgment upholding tax
assessments, interest and penalties
totaling almost $249 Million

¢ [lhe GEIl'Is a “business privilege™ tax
On the privilege ol doing bUSINESS

¢ Generally 4  percent (5 PErcENt
SUrcharge on @anu)

PDEpanrtment o thETATLORNEY.
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Hawaii’'s GE T Is Broard Based

“In enacting Chapter 237, the legislature cast a
wide and tight net.” In re Island Holidays, Ltd.,
59 Haw. 307, 316, 582 P.2d 703, 708 (1978) .

Read as a whole, HRS 237-13 subjects to the
general excise tax virtually every economic

activity imaginable.” Pratt v. Kondo, 53 Haw.
435, 436, 496 P.2d 1, 2 (1972).

The plain and unmistakable language in section
237-13, HRS, “evidences the intention of the
legislature to tax every form of business, subject
to the taxing jurisdiction, not specifically
exempted from its provisions” (emphasis added.)
In re Grayco Land Escrow, Ltd., 57 Haw. 436,
443, 559 P.2d 264, 270 (1977).

PDEpanrtment o thETATLORNEY.
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OTCs are not Travel Agents

¢ The OTCs denied in admissions that they
were acting as agents in “merchant
model” transactions

¢ Ihe OTCs" expert witness testified in
deposition not acting as travel agents in
merchant model transactions

¢ In

thelr SEC filings, the OI€s distinguish

theilr rele Inf agency, transactions: Where the

o7
[0
o7

(@ acts an agent = as compared tor thelr
elnrmerchant transactions Where the

@ Sh gl ctingras armerchant: =
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OTC’s SEC Filings

Page 18 of 118

Travel Services

vacations and trip:
other relevant tra:

e T T S e e T e S e e
Expedia utilizes two different business models in selling travel: the agency model and the merchant model. Under the agency
model, Expedia acts as an agent in the transaction, passing a customer's reservation to the airline, hotel, car rental company or
destination service prnnder Expedia receives a commission from the travel supplier for its services as an agent. In an agency
transaction. the supplier determines the retail price paid by the customer, and the supplier 1s the merchant. Under the merchant model.
an Expedia subsidiary contracts for inventory from suppliers at negotiated rates, determines the retail price that the customer pays and
processes the transactions as the merchant in the transaction. Acting as a merchant enables Expedia to bypass mtermediaries and

achieve a sigmificantly higher level of g profit per transaction than acting as an agent. Integrating the merchant inventory with the
ESP technology platform has allowed Expedia to create product offerings that benefit both customers and suppliers.

proﬁrryrmn;uon ﬂ:an ting
< allowed Expedia to create product offrings that benefit both customers and suppliers.

eral anangements relating to intellectual property with Microsoft Corporation, its former parent company and a

Expedia licanses
are o

m Expediz to Microsoft.

‘Documents and Settings'sanderson'My Documents'hotelsdotcom'OTC 10-Ks'10-K exhib... 11/4/2012
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Penalty for Nonpayment/Non Filing

Failure to file tax return. In case of failure to file any tax return required to be filed on the
date prescribed therefor . . . there shall be added . . | five per cent §f the amount of the tax if the
failure 1s for not more than one month, with an additional five per cent for each additional month or
fraction thereof during which the failure continues, not exceeding|twenty-five per cent |in the
aggregate. HRS § 231-39(b)(1).

Failure to pay tax. If any part of any underpayment is due to negligence or intentional

disregard of rules (but without intent to defraud), there shall be added . . . up tq twenty-five per cent

of the underpayment as determined by the director. If any part of any underpayment of tax required
to be shown on a return 1s due to fraud, there shall be added to the tax an amount up to fifty per cent
of the underpayment as determined by the director. HRS § 231-39(b)(2)(A)-(B).

Interest on underpayment or nonpayment of tax. If any amount of tax is not paid on or before

the last date prescribed for payment, interest on such amount at the rate off two-thirds of one per cent

a month or fraction of a month shall be paid . . . . HRS § 231-39(b)(4)(A).
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Penalties and Interest

TThe OTCs were actively considering
their potential TAT exposure to
Hawal'l as fiar back as September
2001 yet, they submitted no
CONtEMpPOraneous; evidence to
SUppoert thelr “good faith™ defense.
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Hawalil Prevalils on GET
Assessments

¢ On January 11, 2013, the Tax Appeal
Court orally ruled, upholding the GET
Assessments

¢ Further hearings were conducted on
penalties and interest that the Court
alsor upheld the interest and
penalties (and Interest on penalties)

¢ [[he OI€'s have had torpay: $246.9
Millien terfle further appeals.
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Court’s Oral Ruling

The singular basis for the CTCs' business
activity in guestion 1is
accommodation in Hawaii.
engaging in a wvery
and thrives upon Hawaiian
iz authorized by law to

that privilege. Therefors concludes

business activities ¢ : taxpayer—appellant OTCs

subject teo general excise tax in Hawaii.
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Court’s Oral Ruling

The internet and the dynamics of globkal
statutes be read
archaically.

business actiwvi

that physically occurs outsi = but which

involwves or continues i 14 a Wi as to culminate or be
consumed in the : is cx idered by Hawaii law to

state.
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Status of the Tax Appeals

¢ [he State has appealed from the
adverse ruling on TAT and the OTCs
NaVve cross appealed on the general
excise tax ruling

¢ [[he record on appeal is almost
docketed
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Status of the Tax Appeals

¢ [he appeals could be fully briefed by
the end of they year iff the appeal Is
expedited

¢ Supreme Court’s decision will affect
the OICs” subsequent tax years and
other business activities in: Hawalil.
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Thank You!
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Questions?

¢ Hugh R. Jones

¢ Supervising Deputy Attorney General
Jlax & Charities Division

¢ (808) 586-1473

HUgn.R.Jones@nawe




