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April 10, 1942

OPINION NO_ 1813

TAXATI ON, REAL PROPERTY TAX
EXEMPTI ONS

The status of real property
is determined as of January 1
of the assessnent year and |and
privately owned on that date and
not under |ease does not becone
exenpt for the current year by
reason of the |ater execution of
a lease with the United States
containing a tax exenption clause
Act 143 (Ser. A-58) L. 1941
const rued.

SAME, SAME; SAME

The purpose of the requirenent
that certain tax exenptions be
claimed on or before January 31
of the assessnent year is nerely
to aid the assessor by providing
for the wearly presentation of
exenption clains, and whether or
not such claimis required the
rule is that the status of the
property is to be determ ned ac-
cording to the facts as they stood
on January 1.

SAME, SAME; SAME

Were an exenption is not
required to be clainmed ex-



enpted property has been assessed

a correction may be nade prior

to the date of filing of the
assessnment list; as to whether

a change in the assessnent |i st

on this ground m ght be made
thereafter no opinion is expressed.

Honorabl e W Iiam Borthw ck
Tax Conmm ssi oner

Territory of Hawaili
Honolulu, T. H

Dear Sir:

You have referred to this office a letter from

the District Legal Oficer, Fourteenth Naval District,

relating to the interpretation of Act 143 (Ser. A-58) L.
1941. This act anmended paragraph 2 or Section 1976
R L. 1935 so as to cause the same to read:

“Sec. 1976. Public property, etc. The

following real property shall be exempt from
t axation:

* * % *

“2. Real property under lease to the United
States, the Territory, or any county, under which
| ease the lessee is required to pay the taxes upon
such property; * *”

Prior to the 1941 anendment paragraph 2 read:

“Real property under |lease to the Territory
or any county under which |ease the |lessee is
required to pay the taxes upon such property; * *”
You request our opinion as to whether or not we
concur in the interpretation placed by the District Legal

Oficer on said Act 143 (Ser. A-58) L. 1941, nanely, that



real property becones exenpt at any tinme during the year
that a | ease containing the assunption of taxes clause may
be executed. W regret that we are unable to concur in this
conclusion. In our opinion, in order to be exenpt the |and
nmust be under lease to the United States of January 1 of the
assessnment year, that is to say, in order for land to be
exenpt :

(1) The |l ease nust have been executed prior to
January 1 of the assessnent year

(2) The | ease nmust have contai ned an assunption
of taxes clause; and

(3) The term of the |ease nust have commenced
on or before January 1 of the assessnment year, and mnust
have continued in effect on January 1.

Reference is nade by the District Legal Oficer
tothe fact that no claim for an exenption of this character
is required by the statute to be filed by the owner, as
contrasted with certain exenptions which nust be clained
on or before January 31. Qur conclusion as to this feature
of the matter is that the status of the property is to be
determ ned according to the facts as they stood on January
1; the effect of there being no requirenent that a claim
be filed is nerely that the tax assessor has authority to

correct an assessnent prior to the date of filing of the



assessnment list if the property actually was exenpt on
January 1 but has been assessed for taxes, that is to say,
the exenption is not lost by failure to call it to the
assessor's attention at an earlier date. Reasons for the
foregoing conclusions will now be presented.

Section 1934, R L. 1935 provides that: “Taxes
shall be levied upon real property each year as of January
1 of such year upon the basis of valuations determned in
the manner and at the tine provided in this chapter.” This
neans that the obligation of the taxpayer attaches on Jan-
uary 1 and is not affected by subsequent changes in the
facts, although the anpbunt of the obligation remains to

be determ ned. Jones v. Norris, 8 Haw 71; Cooper V.

Island Realty Co., 16 Haw. 92. The status of the taxpayer

is fixed as of January 1, whatever may be the subsequent
date when the assessor actually makes the assessnent.

O eson v. Borthw ck, 33 Haw. 766.

Pursuant to the foregoing rule that the status
of land for taxation purposes is fixed in accordance wth

the facts as they stood on January 1 it already has been
ruled by this departnent that |and does not acquire an
exenpt status by being transferred in April to a represen-
tative of a foreign governnent entitled to an exenption by

treaty provisions; in such a situation the whole year's



taxes nmust be paid. Conversely, property exenpt as of
January 1 remains exenpt although transferred in April to a
private owner in whose hands it would not be exenpt. Ops.
Atty. Gen. (1913) No. 269; as to nature of exenption there
invol ved see Ops. Atty. Gen. (1907-8) No. 53. See also Ops.
Atty. Gen. (1929-33) No. 1553. This rule previously has been
applied by this office in interpreting the very provision
here involved, insofar as |land |leased to the Territory is

concerned; in our opinion letter of July 20, 1937 we advised

you that a |lease made in 1937 by the University would not
af fect 1937 taxes. Prior to the enactnment of the specific
provision for rem ssion of taxes in certain cases, now con-
tained in notion 1979, R L. 1935, this office ruled that
property privately owned on January 1 is subject to a whole
year's taxes, there being no authority to remt any part
of the taxes because of purchase of the land by the Territory
during the year. QOps. Atty. Gen. (1922-4) No. 1025.

The departnental view that tax exenptions are

fixed as of January 1 was sustained in Bank of Hawaii v.

Muir, 30 Haw. 334. It was held that where governnent | and
is |leased, thereby becom ng subject to taxation, it is
subject to an entire year's taxes in the |ast year of the
| ease, even though the lease will termnate in April and the

property then revert to the governnment. The court pointed



out that there was no injustice in this rule since in the
first year of the |lease nearly nine nonths' tax exenption
was enjoyed by the taxpayer because of the exenpt status
of the land as of January 1 of the year in which the |ease
commenced. Conversely here, the owner of the land wll
enjoy no tax exenption in the year in which the lease is
made but will enjoy an entire year’s tax exenption in the
year in which the |ease term nates.

The legislature repeatedly has recognized the
above rule that tax exenptions are determ ned as of Janu-
ary 1. In enacting new tax exenption statutes it fre-
quently has nmade them effective as of January 1, thereby
recogni zing that the current year’s taxes otherw se would
not be affected by the anmendnent. See for exanple Act 249
(Ser. A-40} L. 1939. In 1931, Act 203 of that year, the
| egi sl ature enacted the provision now continued in anmended
formin Section 1979, R L. 1933, providing for the rem ssion
of taxes fromand after the date of acquisition of |and by
the Territory or county. Section 1325, R L. 1925 provided
at that tine, as Section 1976, paragraph 1, R L. 1935, now
provi des, that real property belonging to the Territory,
counties or city and county was exenpt; in enacting the
rem ssion provision the |legislature recognized that this

exenption applies as of January 1 and that a specific
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provision is necessary for a change of status during the

year to have any effect on the current year's taxes.
Simlarly, “real property belonging to the United States”

is recognized as exenpt by Section 1976, paragraph 1,
R L. 1935; yet the legislature at the same session which

enacted the statute now under discussion, anended Section
1979, R L. 1935, so as to provide for rem ssion of taxes
fromand after the date of acquisition of land by the United
States in em nent domain proceeding. Act 126 (Ser. A-62)

L. 1941. By providing for remssion of taxes only in this
particular instance the legislature clearly showed that it
did not intend a rem ssion of taxes in the case of real
property leased by the United States during the year.

The view followed in this opinion is the gen-
erally prevailing view As stated in 2 Cooley on Taxati on,
4th Ed., Sec. 712, p. 1499:

“If property is not exenpt on the tax day,
it is liable to taxation for the fiscal year
al though it afterwards becomes exempt.”
The requirement inposed by Sections 1971 and 1973,
R L. 1935, and by paragraphs 5 and 6 of Section 1976, R L
1935, as anended, that certain tax exenptions be claimed on or
before January 31 of the assessnent year is nmerely a matter of
aiding the assessor by providing a procedure for the early

presentation of exenption clainms. O herw se, after the



assessnment notices were sent out on April 1, pursuant to
Section 1933, R L. 1935, there would be |arge nunber or
adjustnents to be nmade on account of exenption clains, and
the tine allowed for the preparation of the assessnent |i st
(on or before April 30, pursuant to Section 1931, R L. 1935)
m ght be insufficient. That the the legislature did not require
filing of claims to exenption on account of |and being under
lease to the Territory or the counties was probably due to
the fact that such |leases are all readily available to the
tax assessor, and the legislature in amending this provision to
include the United States evidently did not contenplate the
need of any special procedure in this case. |If land actually
exenpt on January 1, by reason of a |ease nmade prior to that
date containing an assunption or taxes clause and for a term
in effect on January 1, should neverthel ess be assessed for
taxation, the owner woul d have anple notice under Section
1933, R L. 1935, and could call the matter to the assessor's
attention. Prior to the date of filing of the assessnent
list the assessor could nmake the necessary correction.
After the filing of the assessnent |ist changes
may be made in the assessment list only for causes specified
by the legislature. Section 1931, R L. 1935. The questions
of whether or not an exenption actually perfected on January
1 but not called to the assessor's attention in tinme for him
to make a correction before the date of filing of the assess-

ment list may still be had is not now involved and no opin-

-8-



ion is expressed on that point.

In conclusion, it should be pointed out that any
such rem ssion of taxes would result in a loss of revenue to
the county; there is no authority to increase the tax rate
so as to nake up the taxes el sewhere. The |egislature has
provided in Section 1921, R L. 1935, as anmended, for the
raising of a specified anmount of noney for each county and
the county budget is founded thereon. Only the nost explicit
statenment by the l|egislature could authorize a rem ssion of

taxes on account of a change in status of the property during

the year.
Respectful |y,
Rhoda V. Lew s
Deputy Attorney GCeneral
APPROVED:

Attorney General
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