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TERRITORY OF HAWAII
DEPARTMENT OF THE ATTORNEY GENERAL

HONOLULU

45
July 29, 1942
OPLNION NO. 1822

TAXATI ON: GROSS | NCOVE TAX (ACT
141, L. 1935): CONSUWPTI ON TAX
(ACT 160, L. 1935): | NTERSTATE
COMMERCE: DUE PROCESS OF LAW

Concl usions reached in
Opi nion No. 1717 of July 18, 1939
as supglenented and partly super-
seded by opinion letters of Sept-
enber 30, 1940 (No. 1289), July
28, 1942 (No. 932), and Cctober
22, 1941 (No. 753), re interstate
conmerce and re consunption tax on
contractors and on buyers of
autonobi l es for mainland delivery,
summari zed.

Honor abl e W11l iam Borthw ck
Tax Conmi ssi oner
Territory of Hawai i
Honol ulu, T.H
Dear Sir

Since our opinion of July 18, 1939, No. 1717,
we have witten you two opinion letters, dated Septenber
30, 1940 (No. 1289) and July 28, 1942 (No. 932), and al
of these opinions and letters concern interstate conmerce
problems in connection with the gross incone tax and con-
sunption tax. The two opinion letters reviewed the nore
recent authorities at considerable |ength and suppl enented

the opinion of July 18, 1939, superseding it in part.



Wthout duplicating those letters by going into authorities
and reasons we will here sunmmarize the concl usions reached
in those three opinions and opinion letters. W also have
included in this summary the conclusion reached in our opinion

letter of October 22, 1941, F. 45, No. 753, re conputation of
the consunption tax in certain cases.

1. The first consideration is the practical one

of the collectibility of the tax and the person to be assessed, i.e.:

(a) The tax can be collected from non-resident

corporations doing business through one or nore |ocal

enpl oyees under the circunstances already outlined to

you.

(b) Where the sales representative of a mainland
firmis a conmm ssion merchant or broker, not an enpl oyee,
he hinmself is the taxpayer, as we advised in our letter
or Septenber 30, 1940.

(c) Local firns and persons handling their own
sales business in the Territory of course are the proper
persons to assess.

(d) A bona fide purchasing agent retained by the
buyer, not the seller, is not liable to tax.

2. On July 18, 1939 we advised you that |ocal

firms making sales to buyers who receive local delivery are



'iable to gross inconme tax even though the orders are filled
by shipments fromthe mainland. On Septenber 30, 1940 we
advi sed you that it makes no difference whether or not goods
of the same type are carried in stock, whether or not the
price is f.o.b. a mainland point,or whether or not the price
is lower than would apply on a sale fromlocal stocks.

3. On Septenber 30, 1940 we advised you that the
gross incone tax applies to sales locally solicited by main-
| and sellers through their own enployees or through comm s-
sion nerchants or brokers, where the |ocal representative
al so does other acts, such as passing on credit, handling
conpl aints, or collecting the purchase price, and where
there is local delivery of the goods. As to who should be
assessed, see paragraph 1.

4. On July 25, 1942 we advised you that subject
to the practical limtations inposed by problenms of collecti-
bility (see paragraph 1) the gross incone tax applies where
there is an established course of business done through | ocal
solicitors, and that the solicitation itself may be the sub-
ject of the tax provided there is local delivery of the goods.

5. On July 20, 1942 we further advised that in
deci di ng which orders have been locally solicited a show ng

that the purchaser instead of the sales representative dropped



the order in the mail would not be decisive. |If the |loca
representative is paid on a conmm ssion basis there should
be included as |ocal sales all sales as to which conmm ssion
was |locally earned. 1In other cases it will be necessary to
consider whether and to what extent catalogue sales are

pronoted or serviced by the local representative

6. The term “local delivery” as used throughout

this opinion neans the actual transfer of possession to the

buyer, whether effected by neans of an independent carrier
or by the seller. Constructive delivery through shipnent on
an i ndependent carrier on consignnent to the buyer is deened

i mmaterial .

7. In our opinion letter of Septenber 30, 1940

we al so considered the follow ng situation

“(9) The B. Conpany is a notor car dealer in
Honol ulu. A resident of Honolulu turns in his car
and receives a credit on a new car which he arranges
to have delivered to him personally on the nmainland.
In the contract of sale the B. Conpany appears as the
seller. The contract is nmade in Honolulu. The B.
Conmpany arranges to have the car delivered at a
mai nl and factory or through a mainland autonobile
deal er who receives a "service charge" fromthe B
Conmpany for getting the car ready and servicing it.
The price is the price at point of delivery, not
the Honolulu price. The price is paid in Honol ul u.
The Honol ulu resident brings the autonobile back wth
him to Honol ulu.”

W advi sed you that gross inconme tax did not apply

after consideration of the follow ng circunstances, i.e.:



that the delivery of the car on the nmainland appeared to be
nore than a formal part of the transaction, as it involved
the servicing of the car for the custoner and the acceptance
of the car by the customer as a satisfactory perfornmance of
the contract with the remedy thereafter limted to action on
the warranties; that the delivery took place at an established
pl ace of business on the nainland and m ght there be subjected
to tax; and that so far as appeared, delivery was taken outside
the Territory not to evade the Territory's tax but for the
buyer's conveni ence. W further advised you that consunption
tax would apply when and if the buyer brought the car back to
Hawaii. On Cctober 22, 1941 we advised you that upon such
proof as you deem suitable as to the anobunt of the bona fide
trade-in credit for the old car and as to the acceptance of
responsibility by the |ocal dealer for the gross incone tax
in connection with the sale, if any, of the car traded in
the buyer may be allowed credit for the trade-in against the
val ue subject to consunption tax.

8. On Septenber 30, 1940 we advised you that
contractors are subject to the consunption tax where they
buy materials in such manner that the gross incone tax does
not apply. However, they nmay not be subjected to nore tax

t han woul d have applied to the transaction had the materials

been bought | ocally.



9. The so called “Tax Priner” is not an officially
adopted set of rules -- it is nmerely an information bulletin.
Since that information was circul ated radical differences in
interstate commerce doctrines have been announced by the

Suprenme Court and applied in the opinions of this office.

10. Section 3 of the gross incone tax |aw, Act
141, L. 1935, as anended, does not specifically exenpt inter-
state comrerce fromtax but only to the extent of Constitutional
requi rements. The fact that interstate comerce is being done
does not conclude the tax question. In tax cases the question
is not whether interstate commerce is involved but whether

there is a prohibited burden on that commrerce.

11. Questions as to whether mainland firnms doing
busi ness without gross incone licenses would be liable to
prosecution for doing business without a license, or could
be enjoined from doing business without a |icense, have not
been considered. The tax provisions are separate and divisible

fromthe licensing features of the |aw

Respectful |y,

Rhoda V. Lew s,
Deputy Attorney Ceneral

APPROVED:

Attorney GCeneral
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