AGOP Menu

Main Menu

45
July 29, 1942
CPI NI ON NO. 1823

TAXATI ON: GROSS | NCOVE TAX (ACT
141, L. 1935): APPORTI ONVENT
THERECF.

In the case of a comm ssion
to a local broker for buying or
selling securities on a nainland
exchange the anmpbunt subject to tax
is the amount derived fromthe
busi ness done in the Territory,
after exclusion of the anount
earned by the mainland broker
for his services on mainland
exchange.

Honorable W1 Iliam Borthw ck
Tax Comm ssi oner

Territory of Hawaili

Hond ulu, T.H.

Dear Sir:

W have for reply a question submtted by your
letter of May 8, 1941, arising under Act 141, L. 1935, as
amended.

Brokers who are nmenbers of the Honolulu Stock
Exchange charge comm ssions in accordance with rates fixed
by the Exchange. Were the transaction involves a purchase
or sale of securities on a nmainland exchange the Honol ulu
br oker engages the services of a mainland broker. The rela-
tion between the Honolulu broker and the mainland broker
is that of principal and agent. On the books of the Honol ulu
broker the comm ssion of the mainland broker (fixed in accord-
ance with the rules of his own exchange) appears, and the
bal ance of the locally authorized comm ssion appears as the
Honol ulu broker’s share of the comm ssion paid. The custonmer
pays the conmission in a lunp sumand is not inforned of the
arrangenents between the two brokers.

One mainl and brokerage house has a branch on the
exchange here. In this instance transactions are handl ed
by the two branches of the firm

So far as appears the relations between the two
brokers in the first instance above descri bed are the sane



as the relations between the two real estate brokers con-
sidered in our opinion letter of Decenber 7, 1939, No. 1727,
so that the conm ssion paid the mainland broker is an expense
incurred by the |ocal broker. However, the cases differ in
that the undertaking of the local broker in the present
instance is to buy or sell securities on a mainland exchange.
It definitely is a contract for services to be perfornmed both
within and without the Territory.

The courts have ruled that no apportionnment is required
on account of nerely incidental activities outside the taxing
state. Departnent of the Treasury v. lngram R chardson Mg.
Co., 313 U S 252, 85 L.Ed. 1313; Dravo Contracting Co. V.
James, 114 F. (2d) 242. dains that gross incone should be
apportioned because derived from activities both within and
without the Territory therefore should be carefully exam ned,
and it would be well to refer such cases to this office.

As an exanple of outside activities which are nerely incidenta
we put the case of a contract to produce a show in Honol ul u.
Passage noney paid to transport a troupe to Honolulu could not
be deducted since the services contracted for are all to be
furnished here. O in the case of a contract to construct a
building in Hawaii where the contractor fabricates part of

the material on the mainland the nmere fact of such prefabrica-
tion of materials would not require any apportionnent or
segregation of gross incone. Dravo Contracting Co. v. Janes,
supra. In the present instance the services which the custoner
has contracted for are to be perforned on the mainland as

well as in Honolulu since the thing to be ultimtely accom

pl i shed nust be done on the nmainland, the mainland services
are not incidental in character.

W do not agree with the attorneys for the Honol ul u
Stock Exchange that interstate commerce is involved, but
whether it is or not is immterial. The tax involved is a
tax on account of business done in the Territory, neasured
by the gross incone of that business. The act does not
attenpt to levy a tax on the gross incone from nainl and
busi ness. Wether or not a local resident could be taxed
on gross incone derived from mainland sources is immaterial
As a tax levied on local activities the tax nust be (as it
is) restricted to the gross incone arising therefrom Janes
v. Dravo Contracting Co., 302 U S 134, 139, 82 L.Ed. 155.

Pursuant to subsection IV of Section 2 of the Act,
added by Act 115, L. 1941, the apportionnent nust be made by
separate accounting methods if it accurately can be. The
portion of the conm ssion derived from the business done in
the Territory appears to be determ ned upon the books of
Honol ul u brokers. H's share of the conm ssion is the anount
subject to the tax.



The sanme principles apply in the instance of the
mai nl and firm having a |ocal branch, that is, the taxable

anount is the amount remaining after exclusion of the mainland

comm ssion determ ned according to the rules of the mainland
exchange.

Respectful Iy,

/s/ Rhoda V. Lew s

Rhoda V. Lew s,
Deputy Attorney Genera

APPROVED:

/sl Ernest K. Kai

Attorney GCeneral
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