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Honorabl e Earl W Fase
Tax Commi ssi oner
Territory of Hawaili
Honol ul u, Hawai i

Dear Sir:

Reference is made to our conference of June 2, 1958
concerning a letter of Mathurin and Anna Dondo, husband and
wife, date May 29, 1958 and addressed to the assessor of Maui
County.

This letter states that M. and Ms. Dondo “are paying
the first installnment of the 1958 Territorial income tax under
Brotest.” According to the assessor, the letter was acconpanied

y payment of the first installnent of estimated tax.

M. and Ms. Dondo nake certain clainms of exenption under
the portion of section 121-3(a) of the Incone Tax Law of 1957
having to do with persons who take up residence in the Territory
after attaining the age of 65 years. It is not the purpose of
this letter to go into the nerits of that claim but rather to
outline the procedure by which such a matter should be handl ed.

You have advised ne that M. and Ms. Dondo, when in
Honol ulu recently, called on the Assistant Tax Conm ssioner to
di scuss this matter, and were advised to present their questions
in witing. Subsequently a copy of our opinion letter of Septem
ber 5, 1957 was sent to them As stated in that letter

“In the situation here presented, intangible
personal property will be deemed to have its
situs at the place of domcile of the owner,
unl ess under the particular circunstances it
has acquired a situs el sewhere, and wll be
deened to be ‘owned * * * in the Territory’ if
it has its situs in the Territory, but not other-
w se.”

The letter of May 29, 1958 does not present enough facts on which
to reach a conclusion as to whether under the particular circum
stances here involved the situs of the income-producing intangible
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personal property is within or outside the Territory. Under the
procedure below outlined M. and Ms. Dondo will have an oppor-
tunity to present all the facts having to do with this question
of situs, as well as all the facts having to do with their claim
that section 121-3 a% applies to them However, at this tine

the nost that coul e acconplished would be to issue an admnis-
trative ruling on the facts as they now appear. That woul d not
be final administrative action and court review could not be had
at this tinme.

The letter of May 29, 1958 from M. and Ms. Dondo states:
“W request that if the court decides in our favor, all paynents

made be refunded to us." However, any court review would be
premature at this tine.

W have concluded that the anmount paid at the tine of the
filing of the May 29, 1958 letter should not be placed in the
litigated clainms fund as an appeal or suit would be premature
at this time. M. and Ms. Dondo should be advised that they
shoul d:

Renew their protest and nake a conplete statement of
the facts and their position, attaching this statenment to the
return for the taxable year filed in 1959 and conputing the
incone in the return in accordance with the position so taken.

Seek court review in 1959 after filing of the return for
the taxable year, if the Tax Conmi ssioner disagrees with the
protest and accordingly makes an assessment.

The procedure for handling this matter and the reasons
therefor are as foll ows:

1. In the first place, it is inportant to note that an
estimated tax payment is not refundable until after the close
of the taxable year, here the taxable year 1958. See Cunul ative
Bul letin 1954-1, page 159.

2. Following the dose of the taxable year, taxpayer should
make his return under section 121-31(b) of the Incone Tax Law of
1957.

3. A taxpayer who protests the validity of any provision
of the law, rules, regulations or instructions, should prepare
his return in conformty with his owm views as to the correct
anount of taxable incone. To protect hinself from penalty (see
section 115-43(b) (3)) the-taxpayer should set out his protest
in the return or by a statenent attached to the return, so as to
di scl ose the dispute, furnish all the facts involved, and state
hi s position.
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4. \Wen there is no such protest the Tax Conmi ssioner
ordinarily will refund the anobunt of estimated tax paynent shown
by the return to be an overpaynent, unless the taxpayer has
elected to apply this amobunt as a credit against the estimated
tax for the next taxable year.

Such a refund does not preclude the nmaking of an assess-
ment by the Tax Conm ssioner at any tinme that the Conmm ssioner
finds there is taxable incone which has not been assessed, pro-
vided the taxable year is still open under section 121-45 of
the I ncome Tax Law of 1957. See Mary R Mlleg. 19 T.C 395.

However, the Tax Conmm ssioner upon receipt of the return
i nstead of making a refund of the anount which the taxpayer
claims is an overpaynent nmay make an assessnment and apply the
amount of clainmed overpaynent on the assessment, subject to court
revi ew.

5. If the return of the taxpayer shows that the taxpayer
is protesting the validity of any provision of the law, rules,
regul ations or instructions, it is the duty of the Tax Conm s-
sioner to investigate the protest and decide whether it wll be
al l oned by the Comm ssioner. If the Tax Conm ssioner is in dis-
agreenent with the taxpayer an assessnent then should be made
and the anount of clainmed overpaynent applied on the assessnent,
subject to court review The above procedure is indicated by
the next to the last paragraph of Article 23(c)(1l) of Regs. 58-2,
but is set forth in nore detail here.

6. As stated in section 121-44(b) the renedies provided by
appeal or under section 34-24 are exclusive. As to an appeal,
this-remedy |ies when a person is "aggrieved by any assessnent”
(section 121-46 of the Income Tax Law of 1957). Therefore an
appeal nust await the making of an assessnent. Unless there
are grounds for a jeopardy assessnent, an assessnment can be
made only follow ng the close of the taxable year.

7. As to section 34-24, Revised Laws of Hawaii 1955,
this relates to paynent under protest “of a claimin favor of
the Territory,” to be followed by an action in the Crcuit
Court within 30 days after paynent of the protested anount. The
Circuit Court jurisdiction is not as broad as on an appeal. How
ever, assumng that the Crcuit Court would have jurisdiction
of the particular case, neverthel ess such an action cannot be
brought wuntil after the Territory has made its claim which
agai n neans an assessnent first nust be nade.

8. Upon receipt of a taxpayer's return making a protest
pronpt action should be taken to investigate the matter, deter-
m ne the Tax Comm ssioner’s position, and issue an assessnent
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if the Tax Comm ssioner is in disagreenent with the taxpayer.
upon issuance of the first notice of assessnment the taxpayer

w Il have an op?ortunity to revise or add to his protest.

Upon issuance of the second notice of assessnent the anount

of refund clainmed by the taxpayer but disallowed by the Tax

Comm ssioner will be aeplied on the assessnent. This amount w ||
not be entered as a credit in the assessnent itself. Instead

it wll be deened paid on the date of the second notice of
assessnment within the nmeaning of section 34-24 and section 116-21,
R L. 1955. The ampunt then will be held awaiting action by the
t axpayer as stated in paragraph 9.

9. The taxpayer may appeal from the assessnent w thin
twenty days after the assessnent as provided by section 121-46.
O the taxpayer may, if the Grcuit Court has jurisdiction,
proceed under section 34-24 by bringing suit on his protest
wWthin thirty days after the assessnent. If the taxpayer does
ei ther the noney should be placed in the litigated clains fund.
If the taxpayer does neither the case is the same as any other
case of a payment nmade pursuant to an assessnent.

Respectful Iy,

(S) RHODA V. LEWS
RHODA V. LEWS

APPROVED

UL SEVAY T

Acting Attorney GCeneral
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