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package, should be overruled, in light of certain United States

Supreme Court opinions that have abandoned the “original

doctri ne.

| .  BRILEF ANSWER

package”

It is our opinion that Attorney CGeneral Opinion No. 64-38 is

no longer valid. The original package doctrine has been
abandoned as a test to determne whether a state tax on an
i mported good violates the |nport—Export O ause of
States Constitution. Mchelin Tire Corp. v. Wges,

the United
423 U. S. 276,

96 S. C. 535, 46 L. Ed. 2d 495, reh’q denied. 424 U S 935, 96

S. . 1151, 47 L. Ed. 2d 344 (1976); Linbach v.

Hooven & Allison

Co.. 466 U S. 353, 104 S. . 1837, 80 L. Ed. 2d 356 (1984).

Al though Mchelin involved an ad val orem property tax,

enunciated in Mchelin is applicable to all state taxes
chal  enged on the basis of the Inport—-Export C ause.
the Mchelin test to Hawaii’'s general excise and use taxes,

the test

Applying

It 1Is

our opinion that general excise and use taxes nmay be applied to

i mported goods, no longer in transit, regardl ess of whether
Ther ef or e,

i mported goods are in their original packages.

t he

Attorney General Opinion No. 64-38 is overruled to the extent

that it is inconsistent with this opinion
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[1. DISCUSSI ON

A. Hawai i 's General Excise and Use Taxes

By sections 238-2 and 237-13, Hawaii Revised Statutes (HRS)
Hawai i inposes a use tax on the use of both foreign and U S.
imported goods and a general excise tax on the sale of those
goods. ‘Under the general excise and use tax statutes, when
goods are inported and sold at retail by the inporter, the use
tax is inposed on the inporter-retailer at one-half of one
percent of the purchase price pursuant to HRS § 238-2(2).°The

I HRS § 238-1 (1985) provides in relevant part that
“inmport” “includes inportation into the State from any other part
of the United States or its possessions or from any foreign
country, whether in interstate or foreign commerce, or both.”

HRS 8§ 238-2 (1985) provides in relevant part as follows:
There is hereby levied an excise tax on the use in
this State of tangible personal property which is
i mported, or purchased from an unlicensed seller,
for use in this State. The tax inposed by this
chapter shall accrue when the property is acquired
by the inporter or purchaser and becones subject to
the taxing jurisdiction of the State.

HRS 8§ 237-13 (Supp. 1992 and Conp. 1993) provides in

rel evant part as foll ows:
There is hereby levied and shall be assessed and
collected annually privilege taxes against persons
on account of their business and other activities in
the State neasured by the application of rates
agai nst val ues of products, gross proceeds of
sal es, or gross income, whichever is specified, as
follows .

*HRS § 238-2(2)(1985) provides as follows:
If the inporter or purchaser is licensed under chapter
237 and is (A a retailer or other person inporting or
purchasi ng for purposes of resale, not exenpted by
paragraph (1), or (B) a manufacturer inporting or
purchasing material or comodities which are to be
i ncorporated by the manufacturer into a finished or
sal eabl e product (including the container or package in
which the product is contained) wherein it will remain
in such formas to be perceptible to the senses, and
which finished or saleable product is to be sold at
retail in this State, in such manner as to result in a
further tax on the activity of the manufacturer in
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inmporter-retailer is also charged a four percent general excise
tax on the retail sale pursuant to HRS 88 237-13(2) and 237-
16(b).°

If the goods are to be resold by the inporter at whol esal e
or as part of a manufactured product, pursuant to HRS § 238-

selling such products at retail, or (C a contractor
importing or purchasing material or comodities which
are to be incorporated by the contractor into the
finished work or project required by the contract and
which will remain in such finished work or project in
such form as to be perceptible to the senses, the tax
shall be one-half of one per cent of the purchase price
of the property, if the purchase and sale are

consumated in Hawaii; or, if there is no purchase
price applicable thereto, or if the purchase or sale is
consumat ed outside of Hawaii, then one-half of one per

cent of the value of such property.

*HRS § 237-13(2)(A) provides in relevant part as follows:
Upon every person engaging or continuing in the
busi ness of selling any tangi ble personal property
what soever (not including, however, bonds or other
evi dence of indebtedness, or stocks), there is |ikew se
hereby | evied, and shall be assessed and collected, a
tax equivalent to four per cent of the gross proceeds
of sales of the business; provided that insofar as
certain retailing is taxed by section 237-16, the tax
shall be that levied by section 237-16, and in the case
of a wholesaler, the tax shall be equal to one-half of
one per cent of the gross proceeds of sales of the
busi ness.

HRS § 237-16(b) (Supp. 1992) provides in relevant part, as

foll ow
There is hereby l|evied, and shall be assessed and
collected annually, a privilege tax against persons
engaging or continuing within the State in the
retailing to which this section relates, on account of
such retailing activities, as set forth in subsection
(a), equal to four per cent of the gross proceeds of
sale or gross incone received or derived from such
retailing. Persons on whom a tax is inposed by this
section hereinafter are called “retailers.”
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2(1),“no use tax is inposed. The i nporter-whol esal er/
manuf acturer, however, is subject to the one-half of one
percent general excise tax upon the whol esale sale of

t he goods

or products pursuant to HRS § 237-13(1)°

“HRS

°* HRS

§ 238-2(1) provides in relevant part as follows:

If the inporter or purchaser is |licensed under chapter
237 and is (A a wholesaler or jobber inporting or
purchasi ng for purposes of resale, or (B) a

manuf acturer inporting or purchasing nmaterial or
commodities which are to be incorporated by the

manuf acturer into a finished or saleable product
(including the container or package in which the
product is contained) wherein it will remain in such
formas to be perceptible to the senses, and which
finished or saleable product is to be sold in such
manner as to result in a further tax on the activity of
the manufacturer as the manufacturer or as a

whol esaler, and not as a retailer, there shall be no
tax, provided that if the whol esaler, jobber, or
manufacturer is also engaged in business as a retailer
(so classed under chapter 237), paragraph (2) [see note
3] shall apply to the whol esal er, jobber, or

manuf acturer, but the director of taxation shall refund
to the whol esal er, jobber, or manufacturer, in the
manner provided under section 231-23(d) such anount of
tax as the whol esal er, jobber, or nanufacturer shall

to the satisfaction of the director, establish to have
been paid by the whol esal er, jobber, or manufacturer to
the director with respect to property which has been
used by the whol esal er, jobber, or manufacturer for the
purposes stated in this paragraph.

§ 237-13(1)(A) provides as follows:

Upon every person engaging or continuing within the
State in the business of nmanufacturing, including
conpoundi ng, canni ng, preserving, packing, printing,
publishing, mlling, processing, refining, or preparing
for sale, profit, or comercial use, either directly or
through the activity of others, in whole or in part,
any article or articles, substance or substances,
commodity or conmodities, the anount of the tax to be
equal to the value of the articles, substances, or
commodi ties, manufactured, conpounded, canned,
preserved, packed, printed, mlled, processed, refined,
or prepared, for sale, as shown by the gross proceeds
derived from the sale thereof by the nmanufacturer or
person conpoundi ng, preparing, or printing them
multiplied by one-half of one per cent.
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and (2).°Furthernore, the subsequent retail sale of the goods
or products, by the retailer who purchased from the inporter-
whol esal er/ manuf acturer, is subject to the general excise tax at
four percent pursuant to HRS 88 237-13(2) and 237-16(b).’

Thus, in either case, the total tax collected on the
inmportation and sale of goods is four and one-half percent of the
purchase pri ce.

B. The |Inport-Export d ause

Cenerally, the Inport-Export Cause of the United States
Constitution prohibits individual states from taxing inports.
The Inport-Export C ause provides as follows:

No State shall, wthout the Consent of Congress, |ay
any |Inposts or Duties on Inports or Exports, except what may
be absolutely necessary for executing it’'s inspection Laws:
and the net Produce of all Duties and Inposts, laid by any
State on Inports or Exports, shall be for the Use of the
Treasury of the United States; and all such Laws shall be
subject to the Revision and Control of the Congress.

US Const. art. |, 8 10, cl. 2.

1. The Oiginal Package Doctrine

In Browmn v. Maryland, 25 U S. (12 Weat.) 419 (1827), the
United States Suprene Court established the “original package
doctrine” to determne whether a state tax on a foreign inport
violated the Inport-Export C ause. Under the original package
doctrine, foreign inports were not subject to state taxation
while remaining in their original packages. |d. at 442. The
original package doctrine was premsed on theory that any tax
on a foreign inport constituted an inpost or duty prohibited by
the Inport-Export Cause, and any foreign goods that renmained in
their original package were presunably foreign inports. See Low
v. Austin, 80 U S (13 wall.) 29, 33 (1872).

I n subsequent cases, however, the United States Suprene
Court began identifying certain other points at which inports
| ose their character as inports for purposes of the inport-export
cl ause. See Youngstown Sheet & Tube Co. v. Bowers, 358 U S. 534,
79 S. . 383, 3 L. Ed. 2d 490 (1959) (Court held that the
| nport-Export C ause was not violated by state taxation of

“See supra note 3.
"See supra note 3.
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materials that are inported for use in manufacturing and which
have been put to their intended use, since such goods have ceased
to be inports); @ilf Fisheries Co. v. WMaclnerney, 276 U S. 124,
48 S. C. 227, 72 L. Ed. 495 (1928) (Court held that inported
goods can |lose their character as inports, and thus their
imunity from taxation under the Inport-Export C ause, by a
change in the form of the goods through processing).

The use of various tests to determ ne when an inported good
| oses its inport status and, thus, becones subject to state
taxation, led to inconsistent court decisions regarding the
taxing of inported goods. Scott L. David, The “COriginal Package”
Doctrine on the Ropes: Li nbach v. Hooven & Allison Co., 38 Tax
Lawyer 535, 538 (1985).

2. Mchelin Tire Corp v. Wages

As a result of these inconsistent court decisions, the
Suprene Court in Mchelin Tire Corp. v. Wages, 423 U S. 276, 96
S. C. 535 46 L. Ed. 2d 495, reh’'q denied. 424 U S. 935, 96 S
. 1151, 47 L. Ed. 2d 344 (1976), reexam ned the tests to be
appl i ed under the Inport-Export C ause. In Mchelin, an inporter
chal  enged the assessnment of Georgia’ s nondiscrimnatory ad
val orem property tax upon an inventory of inported tires and
tubes mmintained at a whol esal e distribution warehouse. The
inmporter argued that the tax violated the Inport-Export O ause of
the United States Constitution. 423 U S. at 278.

Overruling Low v. Austin, 80 US. (13 wall.) 29, 33 (1972),
the Suprene Court held that assessnment of Georgia's
nondi scrimnatory ad valorem property tax against the inported
goods that were no longer in inport transit did not violate the
| nport - Export O ause, regardl ess of whether the goods had | ost
their status as inports by being mngled with other goods of the
inmporter. 423 U S. at 279, 286-88.

In reaching this conclusion, the Suprene Court ignored the
sinple question whether the tires and tubes were inports, i.e.
the original package analysis. | nstead, the Court analyzed the
nature of the tax to determ ne whether it was an “Ilnpost or
Duty.” 423 U S. at 279. Specifically, the Court exam ned
whet her the tax at issue offended any of the three policy
consi derations underlying the Inport-Export J ause. The Court
expl ained as foll ows:

The Framers of the Constitution thus sought to
alleviate three main concerns by conmtting sole power to
lay inposts and duties on inports in the Federal CGovernnent,
with no concurrent state power: [1] the Federal GCovernnent
nmust speak with one voice when regul ating conmmerci al

. No. 94-2



The Honorable R chard F. Kahle, Jr.
Cctober 17, 1994
Page 7

relations with foreign governnents, and tariffs, which m ght
affect foreign relations, could not be inplenmented by the
States consistently with that exclusive power; [2] inport
revenues were to be the nmmjor source of revenue of the
Federal Governnent and should not be diverted to the States;
and [3] harnony anong the States m ght be disturbed unless
seaboard States with their crucial ports of entry, were
prohibited from levying taxes on citizens of other States by
taxing goods nerely flowing through their ports to the other
States not situated as favorably geographically.

423 U.S. at 285-86 (footnotes omtted).

Evaluating GCeorgia’ s nondiscrimnatory ad val orem property
tax in light of these policy considerations, the Suprenme Court
concluded that the tax at issue was not the kind of tax
prohibited by the Inport-Export O ause, inasmuch as it did not
of fend the policies behind the clause. 423 U S. at 285-86.

Al though the Suprene Court in Mchelin did not specifically
overrule the original package test devised in Brown v. Maryland,
it declared that the original package test “was an illustration,
rather than a formula, and that its application [was]
evidentiary, and not substantive.” 423 U S. at 297 (quoting
Galveston v. Mexican Petroleum Corp.., 15 F.2d 208 (S.D. Tex.
1926)). The Mchelin Court also stated that the Court in Brown
“clearly inplied that the prohibition [of the Inport-Export
Clause] would not apply to a state tax that treated inported
goods in their original packages no differently from the common
mass of property in the country[,] that is, treated [the goods]
in a manner that did not depend on the foreign origins of the
goods.” |d. at 298 (internal quotations omtted).

Any doubt that the Court abandoned the original package
doctrine in Mchelin was put to rest by the Suprenme Court’s
opinion in Linmbach v. Hooven & Allison Co., 466 U S. 353, 104 S.
Ct. 1837, 80 L. Ed. 2d 356 (1984). In Linbach, the Suprene
Court, relying on Mchelin, upheld Chio s nondiscrimnatory ad
valorem tax and explicitly overruled the original package
doctrine which had been applied in Hooven & Allison Co. v. Evatt,
324 U S 652, 65 S. C. 870, 89 L. Ed. 1252 (1945). Linbach, 466
U S at 361.

3. The Applicability of Mchelin

Al though Mchelin involved ad val orem taxes, the analysis in
Mchelin is applicable to all state taxes that are challenged as
violating the Inport-Export d ause. The United States Suprene
Court has stated that its decision in Mchelin “adopted a
fundanentally different approach to cases claimng the protection
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of the Inport-Export Cause.” Linbach, 466 U S at 359. The
Suprenme Court explained this approach, and its distinction from
the Court’s pre-Mchelin analysis:

To repeat: we think it clear that this Court in
M chelin specifically abandoned the concept that the Inport-
Export O ause constituted a broad prohibition against all
fornme of state taxation that fell on inports. Mchelin
changed the focus of Inport-Export C ause cases from the
nature of the goods as inports to the nature of the tax at
issue. The new focus is not on whether the goods have | ost
their status as inports but is, instead, on whether the tax
sought to be inposed is an “Inpost or Duty.”

466 U.S. at 360 (enphasis added).

Accordingly, in Departnment of Revenue of Wash. v. Ass’n of
Wash. Stevedoring Cos., 435 U S. 734, 98 S. . 1388, 55 L. Ed.
2d 682 (1978), the Suprenme Court applied the Mchelin test to
uphold the inposition of Wshington’s business and occupation tax
on stevedoring activities. See also Itel Containers Int’'l Corp
v. Huddl est on, us _ , 113 S. C. 1095, 122 L. Ed. 2d 421
(1993). The Suprene Court held that WAshington’s business and
occupation tax, as applied to in-state stevedoring activities,
was not an “inpost or duty” and thus did not violate the inport-
export clause, since none of the policies of the I|nport-Export
Clause were threatened. 435 U S. at 754-55

C. Hawai i 's General Excise and Use Taxes Under the
M chelin Test

Hawai i’ s general excise and use taxes are both general
uni form taxes, reasonably inposed as conpensation for services
provided by the State, and are not directed at foreign inports
solely because of their character as foreign inports. In re
G ayco Land Escrow, Ltd.., 57 Haw. 436, 447-49, 559 P.2d 264, 272-
73, cert. denied, 433 U S. 910, 97 S. O. 2976, 53 L. Ed. 2d 1094
(1977).

Applying the Mchelin test to Hawaii’'s general excise and
use taxes, denbnstrates that the policy considerations enunciated
in Mchelin are not offended. First, the general excise and use
taxes do not interfere with the federal governnent’s regulation
of foreign conmrerce. The general excise and use taxes apply to
virtually all businesses in the State and do not single out
i mported goods for unfavorable treatnent or create specia
protective tariffs. See Mchelin, 423 U S at 286.
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Second, the general excise and use taxes do not deprive the
federal government of its exclusive right to revenues from
i mposts and duties. Rat her, the general excise and use taxes are
nothing nore than a neans “by which a State apportions the cost
of such services as police and fire protection anong the
beneficiaries according to their respective wealth.” ILd. at 287;
see In re Gayco Land Escrow, Ltd., 57 Haw. 436, 559 P.2d 264,
cert. denied, 433 U S 910, 97 S. C. 2976, 53 L. Ed. 2d 1094
(1977). As the Suprene Court explained in Mchelin:

[T]here is noreason why an inporter should not bear his
share of these costs along with his conpetitors handling
only domestic goods. The Inport-Export Cause clearly
prohibits state taxation based on the foreign origin of the
i mported goods, but it cannot be read to accord inported
goods preferential treatnment that permts escape from

uni form taxes inposed without regard to foreign origin for
services which the State suppli es.

423 U.S. at 287.

Finally, the general excise and uses taxes, if applied to
i mported goods that are no longer in transit as inports, do not
interfere with the free flow of comrerce, favoring the “port”
state over other destination states, since the goods are not
destined for other states. See id. at 288-90.

Under the analysis of Mchelin, then, the application of
Hawai i’ s general excise and use taxes to inported goods, does not
violate the policy considerations underlying the |nport-Export
Cl ause and therefore, should not qualify as an “lInpost or Duty”
subject to the absolute ban of the Inport-Export C ause.
Accordingly, Hawaii’'s general excise and uses taxes nay be
applied to inported goods, no longer in transit, regardless of
whet her the inported goods are in their original package.

L1, CONCLUSI ON

Before Mchelin Tire Corp v. Wages, 423 U S 276, 96 S. O
535, 46 L. Ed. 2d 692 (1976), the primary consideration under the
| nport - Export C ause was whether the state tax under view was
assessed upon inports or exports. Wth respect to inports, the
anal ysis applied the original package doctrine of Brown V.
Maryland, 25 U S. (12 Weat.) 419 (1827). Under this doctrine
as long as the goods retained their status as inports by
remaining in their original packages, they enjoyed imunity from
state taxation.

M chelin, however, abandoned the original package
doctri ne. I nstead of analyzing the nature of the goods as
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inmports, it examned the nature of the tax to determ ne whether
it was an “Inpost or Duty.” This analysis centered on whether
the tax offended any of the three enunerated policy

consi derations underlying the Inport-Export J ause.

Because Hawaii’s general excise and use taxes do not offend
any of the policy considerations underlying the I|nport-Export
Cl ause, the taxes do not constitute an inproper “lnpost or Duty”
under the Inport-Export d ause. Therefore, general excise and
use taxes nmay be applied to inported goods, no longer in transit,
regardl ess of whether the inported goods are in their original
package. Accordingly, Attorney Ceneral Opinion No. 64-38, which
advi sed that general excise and use taxes could not be applied to
imports in their original package, is overruled to the extent
that it is inconsistent with this opinion.

Very truly yours,

s M. Kitormuwa
Iris M Kitanura

Deputy Attorney General

APPROVED:

t
JRTARY Ui

Robert A I\/arks
Attorney Ceneral
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