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The Honorable Ray K. Kam kawa
Director of Taxation
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Honol ulu, Hawaii 96813

Dear M. Kam kawa:

Re: Sufficiency of Paynent Plan as Basis for Liquor
Li cense Renewal

By letter dated Cctober 17, 1994, your predecessor,
Richard F. Kahle, Jr., requested our opinion on whether a
taxpayer’s agreement to pay its delinquent taxes pursuant to a
payment schedule satisfies the statutory requirenents for |iquor
i cense renewal .

l. BRI EF ANSWER

It is our opinion that a taxpayer’s agreenent to pay its
del i nquent taxes, pursuant to a paynent schedule, does not
satisfy the requirenents for liquor license renewal under Hawaii
Revi sed Statutes (HRS) 88 281-45 (1994) and 231-28 (1985). HRS
88 281-45 and 231-28 require, as a condition of liquor |icense
renewal , that an applicant obtain a certificate from the D rector
of Taxation showi ng that the applicant does not owe state taxes.

1. EACTS

In the present case, the taxpayer owed delinquent state
taxes and agreed to pay its delinquent taxes, in installnments,
over a six-nonth period.

Thereafter, the taxpayer sought to renew its liquor I|icense

with the Department of Liquor Control for the County of Hawaii .
As a condition of liquor license renewal, Hawaii |aw requires the
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applicant to obtain a certificate from the Director of Taxation
showi ng that the applicant does not owe state taxes. See HRS 88§
281-45 and 231-28. The Departnment of Taxation informed the
Department of Liquor Control of the taxpayer’s paynent schedul e,
but stated that its letter confirmng the paynent schedule did
not constitute a tax clearance certificate.

The Corporation Counsel for the County of Hawai
(Cor poration Counsel) opined, however, that the taxpayer’s
paynent plan satisfied the statutory requirenents of HRS § 281-45
and that the Departnment of Liquor Control could properly renew
the taxpayer’s liquor license. W disagree.

1. DLSCUSSI ON

HRS 88 281-45 and 231-28 govern the issuance and renewal of
liquor licenses. HRS 8§ 281-45 provides in relevant part that:

No |icense shall be issued under this chapter:

(3) Unless the applicant for a license or a
renewal of a license, or in the case of a
transfer of a license, both the transferor
and the transferee, present to the issuing
agency a signed certificate from the director
of taxation and from the Internal Revenue
Service showi ng that the applicant or the
transferor and transferee do not owe the
state or federal governnments any delinquent
taxes, penalties, or interest[.]

Simlarly, HRS § 231-28 provides as follows:

Tax clearance before procuring liquor licenses. No
liquor licenses shall be issued or renewed unless the
applicant therefor shall present to the issuing agency,
a certificate signed by the director of taxation,
showi ng that the applicant does not owe the State any
del i nquent taxes, penalties, or interest.

It is a cardinal rule of statutory interpretation that where
the ternms of a statute are plain, unanbiguous, and explicit, the
court is not at liberty to | ook beyond that |anguage for a
di fferent neaning. Kaapu v. Aloha Tower Dev. Corp., 74 Haw. 365
380, 846 P.2d 882, 888-89 (1993) (citation omtted). | nst ead,
the court’s sole duty is to give effect to the statute’s plain
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and obvious neaning. AIG Haw. Ins. Co. v. Estate of Caraang. 74
Haw. 620, 633-34, 851 P.2d 321, 328 (1993) (citation omtted).

The plain |anguage of HRS 88 281-45 and 231-28 is clear,
unanbi guous, and explicit. To qualify for a liquor |icense
i ssuance or renewal, the taxpayer mnust provide a certificate,
signed by the Director of Taxation, showing that the applicant
does not owe the State any delinquent taxes, penalties, or
interest. “Delinquent taxes” are “[p]ast due and unpaid taxes.”
Bl ack’s Law Dictionary 385 (5th ed. 1979).

In the present case, the taxpayer owed the State past due
and unpaid taxes, penalties, and interest. To facilitate the
collection of the delinquent taxes, the Departnent of Taxation
entered into an “Installnent Plan Agreenent” with the taxpayer
that allowed the taxpayer to pay its delinquent taxes in
install ments over a six-nonth period.

The paynent plan provides the taxpayer with an additiona
period of tine to pay its delinquent taxes and, during that
period, the Departnent of Taxation agrees not to pursue any
further collection action as long as the taxpayer conplies wth
the terns of the plan. The paynent plan is made under the
general collection powers of the Departnment of Taxation. Ther e
is no statute that specifies the effect of the existence of a
paynment plan and the |ong-standing and consistent interpretation
and practice of the Departnment of Taxation has been and continues
to be that the paynent plan has no effect on the delinquent
status of the taxes.’

The taxpayer continues to owe its past due and unpaid taxes
until its outstanding tax liability is paid in full. Thus, the
t axpayer’s agreenment to pay its delinquent taxes pursuant to a
paynment plan does not, in itself, satisfy the taxpayer’s
outstanding tax liability. Furthernore, it does not change the

'The Departnent of Taxation’s authority to affect the status
of a delinquent tax is limted by statute. HRS § 231-3(10)
(Supp. 1992) allows the Departnent of Taxation, with the approva
of the CGovernor, to conprom se any claim arising under any tax
law within the scope of its admnistration and HRS § 231-3(12)
(Supp. 1992) pernmits the Departnent of Taxation to remt any
anount of penalties or interest added to any tax under its
adm nistration that is delinquent for not nore than ninety days.
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status of the taxes due as delinquent taxes. Accordingly, the
Department of Taxation properly refused to issue a tax clearance
certificate to the taxpayer. Wthout the tax certificate, the
Department of Liquor Control could not legally renew the
taxpayer’s liquor license under HRS 88 281-45 and 231-28.°

The Corporation Counsel reasoned that the statutory
requi rements for liquor license renewal were net because the
paynment plan allowed the State to collect its taxes and, thus,
satisfied the legislative intent of HRS 88 281-45 and 231-28.
However, the legislative history of these statutes indicates that
in drafting HRS 88 281-45 and 231-28, the Hawaii State
Legi sl ature was concerned, forenost, with the actual paynment of
del i nquent taxes, not nerely an agreenent to pay.

HRS § 281-45 was enacted by the legislature in 1933. The
original version of the statute incorporated section 1958 of the
1925 Revised Laws of Hawaii . See Act 40, § 26, 1933 Haw. Spec
Sess. Laws 52, 65. Section 1958 provided that:

No license shall be issued by any county or city and
county treasurer, unless the applicant for such license
shall have filed with such treasurer a certificate
showing the pavnent in full of all delinquent taxes, if
any shall have becone delinquent, after the passage of
this chapter, but not including, however, any taxes
del i nquent prior to January 1, 1915.

Rev. Laws Haw. § 1958 (1925) (enphasis added).

An earlier version of section 1958 w thstood constitutiona
challenge in In re Kalana, 22 Haw. 96 (1914). |In Kalana, an
applicant for a driver’'s license challenged the constitutionality
of Act 99, Session Laws of Hawaii 1913.° The Hawaii Suprene

‘' note, however, that under the Bankruptcy Code (11
US. C), the issuing agency nay not condition the renewal of a
liquor license of a debtor operating under the protection of the
Bankruptcy Court upon the paynment of pre-petition state tax
del i nquenci es. In re Steven Paul Lauryn, Case No. 92-00790 (U. S
B. &¢t. D Haw. July 23, 1993)0

‘Act 99 provided in relevant part that, “no license shall be
so issued until the applicant therefor shall have filed with the
Treasurer of the County or Cty and County a certificate show ng
the paynent in full of all taxes due from said applicant on the
date of said application.” Act 99, 1913 Haw. Sess. Laws 140,
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Court held, inter alia, that Act 99 was a constituti onal exercise
of the legislature’s power of taxation.®ld. at 101.

Significantly, the court noted that:

[T]he obligation of the citizen to pay his taxes is
regarded as a continuing public duty which is
discharged only by their paynent. This statute . :
can only be said to require that one who applies for a
license after the taking effect of the act shal
discharge his existing obligation to the Territory by
paying all taxes due as a condition precedent to the
Issuing of the license.

Id. at 104-05 (citations omtted and enphases added).

The Hawaii Suprene Court also stated that “under the plain
| anguage of the act the proviso applies to county |icenses as

well as territorial licenses and that all taxes due, including
t hose delinquent at the tinme of the passage of the act, nust be
paid before the license can issue.” 1d. at 110 (enphasis added).

In addition, in discussing a 1982 anendnent of the statute,
the legislative commttee explained:

Under present |aw, applicants nust present a
certificate to the liquor Comm ssion issued by the
Departnment of Taxation, certifying paynent of all State

taxes. This bill would extend that requirenment to
include a certificate from the Internal Revenue
Servi ce.

H Stand. Conm Rep. No. 496-82, Haw. H J. 1116 (1982) (enphasis
added) .

140-41.

‘W, note, that Act 99 was later declared void by the Hawai i
Suprene Court in Territory v. Kua, 22 Haw. 307 (1914), on other
grounds. In Kua, the court held that Act 99 was void because its
title was msleading and the Act violated section 45 of the
Organic Act which required that “each |law shall enbrace but one

subject[.]” 1d. at 312, 316
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Simlarly, in enacting HRS § 231-28, the legislative
committee stated that it was “in accord with the purpose of the
bill feeling that no one should secure the specific privilege of
a license from governnment w thout paying his taxes[.]” S. Stand.
Comm Rep. No. 287, Haw. S.J. 992 (1949).

Thus, legislative history and case |aw show that the
| egislature’s primary concern in enacting HRS 88 281-45 and 231-
28 was the paynent of delinquent taxes as a “condition precedent”
to the issuing or renewal of a liquor I|icense.

In the present case, the Corporation Counsel concluded that
an installnment paynent plan allowed the State to collect its
del i nquent taxes, satisfying the legislative intent of HRS 88§
281-45 and 231-28. However, no statute, rule or admnistrative
practice of the Departnent of Taxation has ever equated a
t axpayer’s paynent plan with the actual paynent of the delinquent
taxes and courts give deference to such adm nistrative practice
and interpretation. A0 v. Hanmada, 66 Haw. 401, 407, 664 P.2d
727, 731 (1983). Although a taxpayer nmay agree to nake periodic
paynments on its delingquent taxes, there is no guarantee that
t hese paynents in fact, will be nade. Therefore, a taxpayer’s
agreenment to make installnment paynents on its delinquent taxes
does not satisfy the legislative intent of HRS 88 281-45 and 231-
28.

V. CONCLUSI ON

It is our opinion that a taxpayer’s promse to pay its
del i nquent taxes pursuant to a paynment schedule satisfies neither
the statutory requirements for liquor |icense issuance or renewa
under HRS 88 281-45 and 231-28, nor the legislative intent of
t hese statutes.

Very truly yours
Mark A. W ner

Iris M Kitanura
Deputy Attorneys GCeneral

APPROVED:

¢ j/é,a:@y
Margery S. Bronster
Attorney Ceneral
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