DEPARTMENT OF TAXATION
STATE OF HAWAII

February 12, 1988

TAX INFORMATION RELEASE

88-1

RE: General excise tax exenption for sales of tangible personal
property shipped out of the State.

. EXPORT EXEMPTI ON

Effective January 1, 1988, section 237-29.5, Hawaii Revised Statutes

(“HRS”), provides that the value or gross proceeds arising from the
privilege of manufacturing or selling tangible personal property are exenpt

from taxation under chapter 237, HRS, if:

(1) The property is shipped by a manufacturer or mnmanufacturer acting
in the capacity of a seller (“seller”) to a point outside the
State where the property is resold or otherwi se consuned or used
outside the State in the taxpayer’s or the purchaser’s business

(“export exenption”); or
(2) The sale is exenpt under section 237-24(18), HRS.
1. APPLI CATION OF EXPORT EXEMPTI ON

For purposes of section 237-29.5, HRS, the particular tax at issue (i.e.,
one-half of one per cent) is that which is inposed on manufacturers for the
privilege of manufacturing within the State.

The general excise tax generally does not attach (the export exenption
appl i es) when:

(1) In the case of the sale, property is shipped by a seller to a
point outside the State (title to the property sold passes from
the seller to the purchaser outside the State) where the property
will be resold, consuned, or used outside the State in the

purchaser’s business; or

(2) The property is shipped by a manufacturer to a point outside the
State where the property will be resold, consuned, or used
outside the State in the manufacturer’s business.
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Wen title passes is dependent upon the facts and circunstances of the
transaction as gathered from the contract of sale, invoice, or attendant
circunstances. Anong the circunstances which the Departnent of Taxation of
the State of Hawaii (“Departnment”) may consider in nmaking this
determnation are:

(1) Wien the risk of loss transferred from the seller to the
pur chaser; and

(2) Wen title to the property sold passed from the seller to the
purchaser under provisions of the Uniform Comercial Code,

chapter 490, HRS.

[T, MANUFACTURER RELIEVED OF GENERAL EXCISE TAX LIABILITY IN CERTAIN
CASES

Pursuant to section 237-29.5, HRS, a manufacturer shall be relieved of tax
l[iability under chapter 237, HRS, if the nmanufacturer satisfies its burden
of proving to the satisfaction of the Departnent that:

(1) In the case of a sale, the seller in good faith accepted a proper
certification or its equivalent from the purchaser that (A title
to the property sold passed from the seller to the purchaser
outside the State, (B) the property was shipped or transmtted by
the seller to the purchaser at a point outside the State, and (C
the property will be resold, consunmed, or used by the purchaser
outside the State in the purchaser’s business. If the seller at
the tine of the sale had reason to believe that the property sold
by it was not intended for the exenpt purpose indicated in the
certificate or its equivalent, the seller shall not be deened to
have accepted certification from the purchaser in good faith.
The seller retains the certificate or its equivalent at the
seller’s place of business for inspection by the Departnment. The
seller also retains, at its place of business for inspection by
the Departnent, a copy of the witten contract or invoice
directed to the purchaser. The contract or invoice (or by a
statenent attached thereto) nust reflect items (A to (C of this
paragraph. The seller retains, at its place of business for
i nspection by the Departnent, a copy of the shipping docunent
regarding the property for which the export exenption was
cl ai med; or

(2) In a situation other than a sale, the manufacturer retains, at
its place of business for inspection by the Departnent, a copy of
t he shi pping docunent regarding the property for which the export
exenption was cl ai ned.
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If the manufacturer fails to satisfy its burden of proof, the manufacturer
shall remt to the Departnent the tax due on the property for which the
export exenption was clai ned.

|'V. | NFORMATI ON TO BE FURNI SHED TO THE PURCHASER

A seller who is claimng the export exenption under section 237-29.5, HRS
shall indicate the following information to the purchaser

(1) The purchaser is obtaining property for which the seller clained
a tax exenption, based on the export exenption (i.e., the
property was shipped by a seller to a point outside the State
where the property will be resold, consunmed, or used outside the
State in the purchaser’s business); and

(2) The purchaser is required to notify the seller if the property
will not be resold, consuned, or used outside the State in the
purchaser’s busi ness.

The seller may transmt this information by any convenient neans, such as
coding the sales invoices; provided that the information is presented wth
sufficient particularity.

V. CERTI FI CATI ON

The certificate or its equivalent shall contain the followi ng information:

(1) Name of the seller taxpayer

(2) Address of the seller taxpayer;

(3) Hawaii GCeneral Excise ldentification Nunber of the seller
t axpayer;

(4) Nature and character of the seller taxpayer’s business;

(5) Description of the tangible personal property involved in the
transacti on;

(6) Nane of the user, consuner, or purchaser of the subject tangible
personal property;

(7) Address of the user, consuner, or purchaser of the subject
tangi bl e personal property;

(8) Nature and character of the user, consuner, or purchaser’s
busi ness; and

(9) The value or gross proceeds involved in the transaction.

The certificate shall be dated, executed, and signed by both the purchaser
and seller. Under penalty of perjury, both the seller and purchaser shall
swear or affirm that the information on the certificate is true and correct
as to every material matter. The seller shall certify to the Departnent
that if (1) title to the property for which the export exenption was
claimed did not pass fromthe seller to the purchaser outside the State,

(2) the property was not shipped or transmtted by the seller to the
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purchaser at a point outside the State, or (3) the property is not for
resal e, consunption, or use outside the State in the purchaser’s business,
the seller will remt to the Departnent the tax due on the property.

The certificate shall be in such form as the Departnent shall determne in
the future. Prior to the Departnent’s issuance of a form certificate, any
form of certificate, including an invoice or a contract of sale, wll be
acceptable if it includes all the information required to be contained in
such a certificate as stated in this Tax Information Release. A
certificate or its equivalent which does not include all the information
required to be contained in such a certificate as stated in this Tax
Informati on Rel ease shall be deened invalid.

A certificate or its equivalent shall be a part of each order or contract

of sale between the seller and purchaser who are signatories to the
certificate or its equivalent, except as to those orders which the seller
and purchaser shall specify in witing that the certificate or its

equi val ent does not apply. The certificate or its equivalent shall be
valid until canceled, in witing, by the parties who are signatories to the
certificate or its equivalent, or revoked by the Departnent.

VI. REVOCATI ON_OR SUSPENSI ON COF CERTI FI CATE

The Director of Taxation of the State of Hawaii (“Director”) may revoke or
tenporarily suspend, upon witten notice, the certificate or its equival ent
and the right of the seller to claim an exenption under section 237-29.5,
HRS. The Director may neke such revocation or suspension in any case in
which the Director finds that (1) the seller is not l|icensed under chapter
237, HRS, or the purchaser, user, or consuner is not purchasing or

ot herwi se consuming or using the product outside the State in the
purchaser’s business; (2) the seller is for sonme other reason not eligible
under this Tax Information Release to retain a certificate or its
equivalent; (3) the seller has used the certificate or its equivalent to
avoid the paynent of any tax inposed by chapter 237, HRS, or to postpone or
interfere in any manner with the collection of such tax; (4) the revocation
or suspension is necessary to protect the state tax revenues; or (5) the
seller failed to conply with the requirenments of this Tax Information

Rel ease regarding the evidence required to support a claim for an exenption
under this section. The revocation or suspension of a certificate or its
equivalent is in addition to any other penalty that nay apply under the |aw
for any act or failure to act.

VI1. GENERAL EXClI SE TAX RETURN

The followi ng steps shall be conpleted on the general excise tax returns
(i.e., Form G 45, Form G49) in order for a taxpayer to claim properly the

export exenption:
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(1) Schedule A, colum a of the tax return (side one):
State the entire value or gross proceeds received from the
privilege of manufacturing or selling tangible personal property
which is shipped out of the State. This anmount shall include any
amount which the taxpayer will ultinmately claim is exenpt from
taxation pursuant to section 237-29.5, HRS

(2) Reverse side of the tax return (side two):
State both the anpbunt and a brief description (i.e., nanme of
purchaser) of the activity which the taxpayer clains is exenpt
from taxation pursuant to section 237-29.5, HRS

(3) Schedule A, colum b of the tax return (side one):
State the amount which the taxpayer clains is exenpt from
taxation pursuant to section 237-29.5, HRS, (the amount in step
two, above); and

(4) Conplete the remaining sections as explained on the tax return.

VITT. PRODUCER NOT EXEMPT FROM TAXATI ON UNDER SECTI ON 237-29.5, HRS

The value or gross proceeds received by a producer is not exenpt from
taxation under section 237-29.5, HRS. The Departnent wll be submtting
| egislation during the 1988 legislative session to clarify this matter
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