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§ 18-237-13(6)-01

8§ 18-237-13(6)-01 One-half per cent intermediary
services rate, in general. (a) Section 237-13(6),
HRS, provides that where any person engagi ng or
continuing wthin the State in any service business or
calling not otherw se specifically taxed under chapter
237 renders such services upon or at the request of
anot her taxpayer who is engaged in the service business
and who, in fact, acts as or acts in the nature of an
i nternedi ary between the person rendering such services
and the ultimte recipient of the benefits of such
services, so much of the gross incone as is received by
t he person rendering the services shall be subject to
tax at the rate of one-half of one per cent and all of
the gross incone received by the internediary fromthe
princi pal shall be subject to tax at the rate of four
per cent.

(b) This provision has been interpreted very
strictly by the courts in all three reported cases
addressing this issue. 1n re Tax Appeal Busk Enter.

53 Haw. 518 (1972); In re Tax Appeal Pacific Laundry,
T.A No. 1864, affirned 65 Haw. 678 (1982); and In re
Tax Appeal MDonald’s Restaurants, T.A No. 2232
(1985). The Departnent has been guided by these cases
in applying the internmediary services rate and drafting
these rules. These cases require a “clear anal ogue to
t he whol esal er-retail er-custoner transaction of goods”
and the internediary nust be a “nere conduit.” Wile
few states tax services as extensively as Hawaii does,
t he Departnent has searched the statutes, rules, and
case |l aw of other states for legal tests relating to
the resale of property or services, the whol esale sale
of property or services, the consunption or use of
property or services, and the recipient of property or
services. The authorities that discuss services use
the sane terns that are used in the area of property -
use, consunption, recipient, resale. Qhers reach a
conclusion wthout articulating a clear reason for the
conclusion, e.g., the “primary objective” of the
parties was to resell the service. This may be
attributable to the epheneral nature of a service, as
opposed to the sale of property which can be tracked at
each level of sale. [Eff JAN.22.1999] (Auth:

HRS 88 231-3(9), 237-8) (Inp: HRS § 237-13)
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§ 18-237-13(6)-02 Summary of the rules. The
internediary services rate of one-half per cent is
applicable to the gross inconme received or derived

when:
(1)

(2)

(3)
(4)
(5)

A servi ce business provides services
(“Service Provider”);

Upon the request or order of another service
busi ness which acts as an “Internedi ary”

bet ween the Service Provider and the ultimate
reci pient of the services (“Custoner”);

Both Service Provider and Internediary are
licensed persons in this State;

There are at least three parties (Service
Provider, Internediary, and Custoner); and
The gross inconme received from Custonmer by
Internmediary is subject to the general excise
tax at the four per cent rate on all the
gross incone received for or derived from
those services. [Eff JAN.22.1999 ]
(Auth: HRS 88 231-3(9), 237-8) (Ilnmp: HRS §
237-13)
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§ 18-237-13(6)-03 Definitions; generally. For
pur poses of sections 18-237-13(6)-01 to 18-237-13(6)-
09:

“Custoner” neans the person who is the ultinmate
reci pient of the services of Service Provider. The
term*®“Custoner” is used regardl ess of whether the
paynment received by Service Provider qualifies for the
internedi ary services rate.

“Internediary” is defined in section 18-237-13(6)-
06. The term“Internediary” is used regardl ess of
whet her the paynent received by Service Provider
qualifies for the internediary services rate.

“Service Provider” neans the taxpayer claimng the
one-hal f per cent internediary services rate who
provi des the services to Custoner. The term “Service
Provider” is used regardl ess of whether the paynent
received qualifies for the internediary services rate.
[Eff JAN.22.1999 ] (Auth: HRS 8§ 231-3(9), 237-8)
(I'mp: HRS § 237-13)
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8§ 18-237-13(6)-04 "Service business,”™ defined.

(a) "Service business" neans a person who engages
in a service business or calling, as defined in section
237-7, HRS. A service business or calling is defined
in section 237-7, HRS, as “all activities engaged in
for other persons for a consideration which involve the
rendering of a service as distinguished fromthe sale
of tangible property or the production and sal e of
tangi bl e property.”

Example 1: Internediary, a photographic studio,
contracts with Custonmers to provide photographic
services at Custoners' wedding in Hawaii. Internediary
contracts with Service Provider, another photographic
studi o, to provide the photographic services at the
weddi ng. Service Provider provides the photographic
services at the wedding and bills Internediary.
Internmediary bills Custoners. Custoners pay
Internmediary and Internedi ary pays Service Provider.

In order for Service Provider to be eligible for the
internediary services rate, both Service Provider and
I nternmedi ary nust be engaged in service businesses.
Both Service Provider and Internediary are engaged in
servi ce busi nesses because photography is a service
busi ness or calling as defined in section 237-7, HRS.

Example 2: Internediary, a corporation organized
to render professional nedical services, contracts to
provi de nmedi cal services to Custoners (Internediary’s
patients). Internediary contracts wth Service
Providers to provide the nedical services. Service
Provi ders provide the nedical services and bill
Intermediary. Internediary bills Custoners. Custoners
pay Internediary and |Internediary pays Service
Provi ders.
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In order for Service Providers to be eligible for the
internedi ary services rate, both Service Providers and
I nternmedi ary nust be engaged in service businesses.
Both Service Providers and Internediary are engaged in
servi ce busi nesses because professional nedical
services is a service business or calling as defined in
section 237-7, HRS.

(b) "Service business" does not include a person
who is not engaged in a service business or calling as
defined in section 237-7, HRS.

(1) *“Service business" does not include a person

subj ect to tax under section 237-13(3), HRS,
relating to the taxation of contracting.

Example 3: Internediary, a genera
contractor, enters into a contract with
Custoner to construct a buil ding.
| nt ermedi ary subcontracts with Service
Provi der, a solar conpany, to install solar
heati ng and anot her Service Provider, an
electrician, to install the wiring in the
buil ding. Both Service Providers bil
Internmediary and Internediary bills Custoner.
Custoner pays Internediary and Internediary
pays Service Providers.

In order for Service Providers to be eligible
for the internediary services rate, both
Service Providers and Internedi ary nust be
engaged in service businesses. Service
Providers and Internediary are not engaged in
a service business because they are engaged
in contracting activities subject to tax
under section 237-13(3), HRS. The
intermediary services rate is not applicable
to the paynents that Service Providers
receive fromlinternediary. Service Providers
are subject to the general excise tax at the
rate of four per cent on the paynents
received fromlilnternediary. Internediary may
be all owed a subcontract deduction for the
paynments to Service Providers if Internediary
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(2)

(3)

fulfills the requirenents of section 237-
13(3)(B), HRS

“Service business" does not include a person
subj ect to tax under section 237-(13)(5),
HRS, relating to the taxation of a sales
representative receiving conm Ssions.

Example 4: Internediary, a
manuf acturer’s sales representative, receives
comm ssions from Custoner, a manufacturer
for sales of goods. Internediary contracts
wi th Service Provider, another sales
representative, to assist Internediary in
selling the goods. Custoner pays
| nt ermedi ary conm ssions and | nternedi ary
pays the comm ssions to Service Provider

In order for Service Provider to be eligible
for the internediary services rate, both
Service Provider and Internediary nust be
engaged in service businesses. Both Service
Provider and Internediary are not engaged in
servi ce businesses because they are sal es
representatives and their conm ssion incone
IS subject to tax under section 237-13(5),
HRS. The internediary services rate i s not
applicable to the paynent that Service

Provi der receives fromlnternediary. Service
Provider is subject to the general excise tax
at the rate of four per cent on the paynent
received fromliInternediary.

“Service business" does not include a person
subj ect to tax under section 237-13(10), HRS,
relating to the taxation of other business,
such as a |icensing business.

Example 5: Internediary, through
i censi ng agreenents, franchises fast-food
restaurants in Hawaii to Custoners. The
| icensing agreenents provide that Custoners
shal |l have the right, license, and privil ege



(4)
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to use Internediary's systemat restaurants
and that Internediary shall provide
managenent services. Internediary and
Service Provider enter into an agreenent

whi ch specifies that Service Provider wll
provi de the managenent services to Custoners.
Service Provider bills Internediary and
Internmediary bills Custoners. Custoners pay
Internmediary and I nternedi ary pays Service
Provi der.

In order for Service Provider to be eligible
for the internediary services rate, both
Service Provider and Internediary nust be
engaged in service businesses. Internediary
IS not a service business because
Internmediary is engaged in a |licensing

busi ness subject to tax as ot her busi ness
under section 237-13(10), HRS. The
intermediary services rate is not applicable
to the paynent that Service Provider receives
fromliInternediary. Service Provider is
subject to the general excise tax at the rate
of four per cent on the paynent received from
| nt ermedi ary.

Servi ce busi ness" does not include a person
subj ect to tax under section 237-13(10), HRS,
relating to the taxation of other business,
such as rental activity.

Example 6: Internmediary enters into an
agreenent with Custoner to rent
Internmediary’s ballroom Internediary then
contracts with Service Provider, an audio
vi sual conpany, to provide the audi o visual
services required by Custoner. Service
Provider bills Internmediary and Internediary
bills Custonmer. Custoner pays Internediary
and I ntermedi ary pays Service Provider.

In order for Service Provider to be eligible
for the internediary services rate, both
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(5)

Service Provider and Internediary nust be
engaged in service businesses. Internediary
is not engaged in a service business because
Intermediary is engaged in a rental business
subj ect to tax under section 237-13(10), HRS.
The internediary services rate is not
applicable to the paynent that Service

Provi der receives fromlnternediary. Service
Provider is subject to the general excise tax
at the rate of four per cent on the paynent
received fromiInternediary.

“Service business" does not include a person
subj ect to tax under chapter 239, HRS,
relating to the public service conpany tax.

Example 7: Internmediary, a noving and
st orage conpany |icensed by the Public
Uilities Conm ssion, enters into an
agreenent with Custonmer to transport goods.
To conplete the job, Internediary obtains
| aborers through Service Provider, an
enpl oyee | easi ng conpany. Service Provider
bills Intermediary and Internediary bills
Custoner. Custoner pays Internediary and
I nt ermedi ary pays Service Provider.

In order for Service Provider to be eligible
for the internediary services rate, both
Service Provider and Internediary nust be
engaged in service businesses. Service
Provider is a service business.

| ntermedi ary, however, is not a service

busi ness because Internmediary is engaged in a
public service conpany business subject to
the public service conpany tax under chapter
239, HRS. The internediary services rate is
not applicable to the paynents that Service
Provi der receives fromlnternediary. Service
Provider is subject to the general excise tax
at the rate of four per cent on the total
paynents received fromlnternediary.

[Eff JAN.22.1999 ] (Auth: HRS 8§ 231-3(9),
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237-8) (Inp: HRS § 237-13)
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8§ 18-237-13(6)-05 “Licensed person in this State,
defined.” (a) “Licensed person in this State” neans a
person subject to the taxing jurisdiction of the State
and |icensed under chapter 237, HRS;

(b) "Licensed person in this State" does not
i nclude a person who is not subject to the taxing
jurisdiction of the State.

Example 1: Internediary, a consulting conpany
| ocated in California, enters into an agreenent with
Custoner. Internediary contracts with Service
Provider, located in Hawaii, to performservices in
Hawaii for Custoner. Internediary, however, does not
performany services in Hawaii. Service Provider bills
Internmediary and Internediary bills Custonmer. Custoner
pays Internediary and Internediary pays Service
Provi der .

In order for Service Provider to be eligible for the
internediary services rate, both Service Provider and

I ntermedi ary nust be licensed persons in this State.

| nternmedi ary, however, is not a |licensed person in this
State because Internediary is not subject to the taxing
jurisdiction of the State. The intermedi ary services
rate is not applicable to the paynent Service Provider
receives fromlinternediary. Service Provider is
subject to the general excise tax at the rate of four
per cent on the total paynents received from

| nt er medi ary. [ Ef f JAN.22.1999] (Auth: HRS 88
231-3(9), 237-8) (lnp: HRS § 237-13)
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8§ 18-237-13(6)-06 “Intermediary” between Service
Provider and Customer. |In order for Service Provider
to be eligible for the internmediary services rate, the
person requesting or ordering the service from Service
Provider nust act as or act in the nature of an
| ntermedi ary between Service Provider and the ultimte
reci pient of the benefits of such services (Custoner).
The person requesting or ordering the service fromthe
Service Provider acts as or acts in the nature of an
I ntermediary when there is a direct flow of services
from Service Provider through Internediary (or
I nternmedi aries) and then to Custoner. As a nere
conduit for the services en route to Custoner,

I nternmedi ary does not alter, use, or otherw se consune
the services provided by Service Provider. Service
Provider’s services are altered, used or consuned if
the services constitute a portion of the total services
performed by Internediary for Custoner, or Service
Provider’s services are incorporated into services
performed by other persons for Custoner.

Example 1: Intermedi ary provides sal on services.
Custoner requests a facial. Internediary contracts
with Service Provider to provide Custonmer with the
facial. Service Provider bills Internediary.
Internmediary bills Custoner. Custoner pays
Internmediary and Internediary pays Service Provider.

In order for Service Provider to be eligible for the
internediary services rate, there nust be a direct flow
of services from Service Provider to Custonmer, the
ultimate reci pient of the benefits. There is a direct
fl ow of services because the total services requested
by Customer were performed by Service Provider; Service
Provider’s services were not incorporated in other
services perfornmed for Custoner.
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Example 2: Internediary is a magician. Custoner
requests the performance of Internmediary. Internediary
contracts with Service Provider, another magician, to
performfor Custonmer. Service Provider bills

Internmediary. Internediary bills Custonmer. Custoner
pays Internediary and Internedi ary pays Service
Provi der.

In order for Service Provider to be eligible for the
internediary services rate, there nust be a direct flow
of services from Service Provider to Custoner, the
ultimate reci pient of the benefits. There is a direct
fl ow of services because the total services requested
by Customer were performed by Service Provider; Service
Provider’s services were not incorporated in other
services perfornmed for Custoner.

However, if Intermediary contracted to put on a gala
event which includes a piano performance by Service
Provider, there would not be a direct flow of services
because Service Provider’s services wuld be
incorporated in other services perfornmed for Custoner.
Service Provider would be subject to the general excise
tax at the rate of four per cent.

Example 3: Internediary, an autonobile deal er,
sells an autonobile to Custoner. Internediary
contracts with Service Provider to perform cl eaning,
repairing, and restoring services on the autonobile.
Service Provider bills Internediary. Internediary
bills Custonmer. Custoner pays Internediary and
| nt ermedi ary pays Service Provider.

In order for Service Provider to be eligible for the
internediary services rate, there nust be a direct flow
of services from Service Provider to Custoner, the
ultimate reci pient of the benefits. There is no direct
fl ow of services from Service Provider to Custoner
because the total services requested by Custonmer were
not performed by Service Provider; rather, Service
Provider’s services were incorporated as part of the
sale of the autonobile to Custonmer. Moreover,
Internmediary, is engaged in the sale of goods
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(aut onobil es), rather than a service business. The
internediary services rate of one-half per cent is not
applicable to the paynent Service Provider receives
fromlnternediary. Service Provider is subject to the
general excise tax at the rate of four per cent.

Example 4: Internediary, a graphic design firm
contracts with Customer to devel op an adverti senent.
I ntermediary contracts with Service Provider to provide
illustrations. Service Provider bills Intermediary.
Internmediary bills Custoner. Custoner pays
Internmediary and I nternediary pays Service Provider.

In order for Service Provider to be eligible for the
internmediary services rate, there nust be a direct flow
of services from Service Provider to Custoner, the
ultimate reci pient of the benefits, or another person
who acts as or acts in the nature of an Internediary.
There is no direct flow of services from Service
Provider to Customer because the total services
requested by Custoner were not performed by Service
Provider; rather, Service Provider’'s services were
incorporated in the advertisenent with other services
performed for Custonmer. The internediary services rate
of one-half per cent is not applicable to the paynent
Service Provider receives fromlinternediary. Service
Provider is subject to the general excise tax at the
rate of four per cent.

Example 5: Internediary, a nmanagenent consultant,
enters into a contract with Custonmer to study the
reason for Custoner's declining sales. Internediary
contracts with Service Provider, a marketing conpany,
to do part of the study. Service Provider bills

Internmediary. Internediary bills Custonmer. Custoner
pays Internediary and Internedi ary pays Service
Provi der.

In order for Service Provider to be eligible for the
internediary services rate, there nust be a direct flow
of services from Service Provider to Custoner, the
ultimate reci pient of the benefits, or another person
who acts as or acts in the nature of an Internediary.
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There is no direct flow of services from Service
Provider to Customer because the total services
requested by Custoner were not performed by Service
Provider; rather, Service Provider’ s services were
incorporated in the study with other services perforned
for Custonmer. The internediary services rate of one-
hal f per cent is not applicable to the paynent Service
Provider receives fromlnternediary. Service Provider
is subject to the general excise tax at the rate of
four per cent. [Eff JAN.22.1999 ] (Auth: HRS 88
231-3(9), 237-8) (lnmp: HRS § 237-13)
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8§ 18-237-13(6)-07 Three parties required. (a)
In order for Service Provider to be eligible for the
internediary services rate, there nust be at | east
three parties - Service Provider, Internediary, and
Custoner (the ultimte recipient of the services).

Example 1: Internediary, an auto body and fender
shop, enters into an agreenent with Custoner to paint
Custoner's car. Internediary contracts with Service
Provi der, an auto paint shop, to paint Custoner's car.
Service Provider bills Internediary and Internediary
bills Custoner. Custoner pays Internediary and
| nt ermedi ary pays Service Provider.

In order for Service Provider to be eligible for the
internediary services rate, there nust be at | east
three parties. There are three parties in this
exanpl e: Service Provider, Internediary, and Custoner.

(b) There are at |l east three parties when there
is a direct flow of services from Service Provider
through Internediary (or Internediaries) and then to
Custoner, the ultimate recipient of the benefits,
regardl ess of the nunber of Internmediaries. Both
Service Provider and each Internedi ary, except for the
I ntermediary providing the final services to the
Custoner, may qualify for the one-half per cent
internedi ary services rate.

Example 2: Q a provider of parking services,
contracts with Custoner to provide those services at an
event. Qcontracts wwth Rto provide the parking
services. R then contracts with S to provide the
parking services. S bills R Rbills Q and Qbills
Custoner. Custoner pays Q Q pays R and R pays S.

In order for a Service Provider to be eligible for the
internediary services rate, there nust be at | east

three parties. Wth respect to Rs eligibility for the
internediary services rate, there are three parties: R
(the Service Provider); Q (internediary); and Custoner.

Wth respect to S's eligibility for the internediary
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services rate, there are four parties: S (the Service
Provider); R (intermediary); Q (internediary); and
Cust omer .

(c) Service Provider is eligible for the
internedi ary services rate when Service Provider
receives paynent froma third-party payer, rather than
Cust oner .

Example 3: Internediary, an auto body and fender
shop, enters into an agreenent to paint Custoner's car.
Custoner is insured by Insurance Conpany. Internediary
contracts with Service Provider, an auto paint shop, to
paint Custoner's car. Service Provider bills
Internmediary and Internediary bills |Insurance Conpany.
| nsurance Conpany pays Internediary and |Internediary
pays Service Provider.

In order for Service Provider to be eligible for the
internediary services rate, there nust be at | east
three parties. Service Provider is eligible for the
internmedi ary services rate when Internmedi ary receives
paynment froma third-party payer, rather than
Custonmer. There are four parties: Service Provider,

I nternedi ary, |nsurance Conpany (the third-party payer
who pays Internediary for the services furnished to
Cust oner), and Cust oner.

(d) The internediary services rate i s not
applicable when there are only two parties.
(1) There are two parties when Internediary is an
agent of Service Provider.

Example 4: Internedi aries, which are
various hotels, provide |aundry services to
Custoners, who are guests at the hotels.
Service Provider is engaged in the business
of providing |laundry services.
Internediaries enter into agreenents with
Service Provider to provide those services.
The agreenents expressly state that
I nternedi ari es shall be agents of Service
Provider. Custoners fill out l|aundry slips
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(2)

and turn over the slips along with the
laundry to Internediaries which turn them
over to Service Provider. Service Provider
does the laundry, returns it to
Internediaries, and bills Internediaries for
its services. Internediaries collect from
Custoners and remt the anounts billed by
Service Provider, retaining 35 per cent of
the billing as conm ssion. Oher than for
negligence of Internediaries or its

enpl oyees, Internediaries are neither liable
nor responsible to Custonmers for any | oss or
damage to Custoners' laundry. Al clainms for
| osses or damages and questions regarding
charges are directed to Service Provider

Al'l uncoll ectible anmounts are charged to
Servi ce Provider.

In order for Service Provider to be eligible
for the internediary services rate, there
must be at |east three parties.
Internediaries in this exanple are agents for
Servi ce Provider because they act on behal f
of and subject to the control of Service
Provider. Therefore, there are only two
parties in this exanple (1) Service Provider
and (2) Custoners and the internediary
services rate is not applicable to the
paynents Service Provider receive from
Internediaries. Service Provider is subject
to the general excise tax at the rate of four
per cent on the total anounts billed by

I nternmedi ari es to Custoners.

There are two parties when Service Provider
is an agent of Internediary.

Example 5: Internediary, through
i censi ng agreenents, franchises fast-food
restaurants in Hawaii to Custoners. The
i censi ng agreenents provide that Custoners
shal |l have the right, license, and privilege
to use Internediary's systemat restaurants
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and that Internediary shall provide
managenent services. Internediary and
Service Provider, a subsidiary conpany, enter
into an agreenment which specifies that
Service Provider will provide the managenent
services to Custoners. Internediary,
however, is engaged in a |icensing business
rather than a service business. Service
Provider bills Internediary and Internediary
bills Custoners

In order for Service Provider to be eligible
for the internediary services rate, there
must be at |east three parties. Service
Provider in this exanple is an agent for

| nt ermedi ary because Service Provider acts on
behal f of and subject to the control of

I nternmediary. Under the contract Custoners
are looking to Internediary only to provide
the services. Internediary provides the
services to Custoners through Service

Provi der, a subsidiary conpany of
Internmediary. Internediary would never
entrust its managenent systemto an

i ndependent third party, especially in the

hi ghly conpetitive fast-food industry.
Therefore, there are only two parties in this
exanple: (1) Intermediary; and (2) Customers.
The internediary services rate is not
applicable to the paynent Service Provider
receives fromlinternediary. Service Provider
is subject to the general excise tax at the
rate of four per cent on the anmounts received
fromlnternediary.

(3) There are two parties when Service Provider
is an enpl oyee of the “internediary.”

Example 6: Internediary, an insurance
adj usti ng conpany, adjusts clains for
Custoner, an insurance conpany. Internediary
enters into a contract with Service Provider,
an i nsurance adjuster, to adjust clains. The
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contract provides that Service Provider is
controlled or directed by Internediary as to
t he means and nmanner of performance, has
fixed tinme schedules, a fixed salary or
rates, and is furnished an office and
supplies. Service Provider bills
Internmediary, and Intermediary bills
Custoner. Custoner pays Internediary and

| nt ermedi ary pays Service Provider.

In order for Service Provider to be eligible
for the internediary services rate, there
must be at |east three parties. Service
Provider in this exanple is an enpl oyee of

| nt ermedi ary because Service Provider acts on
behal f of and subject to the control of
Internmediary. See, Chapter 233, HRS,
relating to Tax Classification of Certain
Busi ness Rel ati onshi ps. Therefore, there are
only two parties in this exanple: (1)
Internmediary and (2) Custoner. The
intermediary services rate is not applicable
to the paynents Service Provider receives
fromlnternediary. Service Provider’s

sal ari es and wages, however, are exenpt from
t he general excise tax under section 237-
24(6), HRS. Intermediary is subject to the
general excise tax at the rate of four per
cent on the total anopunts received from
Custoner. [Eff JAN.22.1999 ] (Auth: HRS
88 231-3(9), 237-8) (Ilnp: HRS § 237-13)
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§ 18-237-13(6)-08 Gross income received from
Customer by Intermediary subject to general excise tax
at the four per cent rate. (a) |In order for Service
Provider to be eligible for the internmedi ary services
rate, the gross incone received from Custoner by
I ntermedi ary nust be subject to the general excise tax
at the rate of four per cent on all the gross incone
received for or derived fromthose services.

Example 1: Internediary, a service station, enters
into an agreenment with Custonmer to recap Custonmer's
tires. Internediary contracts with Service Provider to
recap Custonmer's tires. Service Provider bills
Internmediary for recapping the tires and Internediary
bills Custonmer. Custoner pays Internediary, which is
subject to the general excise tax at the rate of four
per cent on all the gross incone received for or
derived fromthose services. Internediary pays Service
Provi der.

In order for Service Provider to be eligible for the
internediary services rate, the gross incone received
from Custonmer by Internmediary nmust be subject to the
general excise tax at the rate of four per cent on al
the gross incone received for or derived fromthose
services. Here, Internediary is subject to the
general excise tax at the rate of four per cent on al
the gross incone received for or derived fromthose
services furnished to Custoner.

Example 2: Assune the sane facts as in Exanple 20
above, except that Service Provider arranges for Wto
recap the tire. Whbills Service Provider, Service
Provider bills Internediary, and Internediary bills
Custoner. Custoner pays Internediary. Internediary
pays Service Provider and Service Provider pays W

In order for Service Provider to be eligible for the
internediary services rate, the gross incone received
from Custoner by Internediary nmust be subject to the
general excise tax at the rate of four per cent on al
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the gross inconme received for or derived fromthose
servi ces.

Wis eligible for the internmediary services rate
because Internediary is subject to the general excise
tax at the rate of four per cent on all the gross

i ncome received for or derived fromthose services
furnished to Custoner, notw thstandi ng that Service
Provider also is subject to the one-half per cent
internedi ary services rate.

(b) Service Provider is not eligible for the
internediary services rate if there are only three
parties and Internmediary is not subject to the general
exci se tax.

Example 3: Internediary, a tax-exenpt hospital
under section 237-23(a)(6), HRS, contracts with Service
Provider to provide counseling services to Custoners
(Internmediary's patients). Service Provider provides
the counseling services and bills Internediary.
Intermediary bills the Custoner’s insurers. The
insurers pay Internediary and Internediary pays Service
Provi der.

In order for Service Provider to be eligible for the
internediary services rate, the gross incone received
from Custoner by Internmediary nmust be subject to the
general excise tax at the rate of four per cent on al
the gross incone received for or derived fromthose
services. The gross incone received from Custoner is
not subject to the general excise tax at the rate of
four per cent because Internediary is exenpt fromthe
general excise tax. The internediary services rate is
not applicable to the paynents Service Provider
receives fromlinternediary. Service Provider is
subject to the general excise tax at the rate of four
per cent.

(c) The Service Provider is not eligible for the
internediary services rate if inconme is divided between
the Service Provider and anot her person under section
237-18, HRS.
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Example 4: Internediary, a Realtor, enters into an
agreenent with Customer to sell Custoner's real estate.
Service Provider, a licensed real estate agent with
Internmediary, sells the real estate. The incone
received by Internmediary is divided between
I nternmedi ary and Service Provider, pursuant to section
237-18, HRS.

In order for Service Provider to be eligible for the
internediary services rate, the gross incone received
from Custonmer by Internmediary nmust be subject to the
general excise tax at the rate of four per cent on al
the gross inconme received for or derived fromthose
services. The gross incone received from Custoner is
not subject to the general excise tax at the rate of
four per cent on all the gross incone received for or
derived fromthose services because |Internediary,
pursuant to section 237-18, HRS, has split its incone
with Service Provider. The internediary services rate
is not applicable to the paynent Service Provider
receives. Service Provider is subject to the general
excise tax at the rate of four per cent on Service
Provider’s share of the income. [Eff JAN.22.1999 ]
(Auth: HRS 88 231-3(9), 237-8) (Ilnp: HRS § 237-13)
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8§ 18-237-13(6)-09 Burden of proof on Service
Provider. (a) Service Provider has the burden of
provi di ng evidence satisfactory to the Departnent that
Service Provider qualifies for the internediary
services rate of one-half per cent. \Whether Service
Provider qualifies for the internediary services rate
is determned by all the factual circunstances; no
single factor is controlling.

(b) Sone of the relevant factors include the
fol | ow ng:

(1) Wether there is a witten contract
identifying the custoner for whom
Intermediary is purchasing Service Provider’s
services, the services perfornmed by the
Internmediary for Custoner, and the services
performed by Service Provider at the request
of Intermediary;

(2) \Wether there has been a separate charge or
bill by Intermediary for Service Provider's
services; and

(3) Whether Internediary has executed a
certificate on a formprescribed by the
Department that states that Internediary
will not alter, use, or otherw se consune
Service Provider’'s services. Internediary
may execute a certificate which is applicable
to every purchase of services from Service
Provider, unless it is specified in witing
that the certificate does not apply or until
the certificate is revoked by notice in
writing.

Example 1: Internediary provides sal on
services. Custoner requests hair styling
services. Internmediary contracts with
Service Provider to provide Custonmer with the
hair styling; a witten contract identifies
Cust onmer and the services perfornmed by
Service Provider. Internediary executes the
certificate that states that Internediary
will not alter, use, or otherw se consune
Service Provider’'s services. Service
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Provider bills Internediary. Internediary
bills Custonmer and includes a separate charge
for the services of Service Provider.
Internmediary is subject to the general excise
tax at the four per cent rate. Custoner pays
Internmediary and Internedi ary pays Service
Provi der.

Service Provider has the burden of providing
evi dence satisfactory to the Departnent that
Service Provider qualifies for the
internedi ary services rate of one-half per
cent. The witten contract identifying

Cust omer and the services perfornmed by
Service Provider, the separate billing by

I nternmedi ary, and the executed certificate
are anong the relevant factors that the
Department will consider in determ ning

whet her Service Provider qualifies for the
internedi ary services rate.

[ Ef f JAN.22.1999 ] Auth: HRS 8§ 231-3(9),
237-8) (Inp: HRS § 237-13)
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