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SUMVARY

1. 8 18-235-61-04 i s amended.
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8§18-235-61-04 Services performed by employees
within and without the State. (a) Resident enpl oyee.
Wages earned by resident enployees are subject to
Hawai i incone tax and are subject to w thhol di ng
pursuant to section 235-61, HRS, and sections 18-235-
61-01 to 18-235-61-14 regardl ess of where the services
are perfornmed. Therefore, even if the enpl oyee
perfornms services out-of-state or for an enployer which
has an office in-state but is headquartered out-of -
state, wages earned by a resident enployee are subject
to Hawaii income tax and w t hhol di ng.

| f wages earned by a resident enployee also are

taxed by another jurisdiction, a tax credit may be
avai | abl e under section 235-55, HRS.

(b) Nonresident enployee.

(1) 1In general. Wages paid to a qualifying
nonr esi dent enpl oyee for services perforned
in the State are not subject to w thhol ding.
The wages, however, nay be subject to Hawaii
i ncone tax as inposed by section 235-4, HRS.

An enpl oyee is a qualifying nonresident
enpl oyee for purposes of section 235-61, HRS,
and this section if:

(A) The enployee is performng services in
the State for an aggregate of not nore
t han sixty days during the cal endar
year;

(B) The enployee is a nonresident as set
forth in section 235-1, HRS, or the
enpl oyer reasonably believes the
enpl oyee is a nonresident;

(© The enployee is paid for services
performed froman office | ocated outside
the State;

(D) The enpl oyee's regul ar place of
enpl oynment (where the enpl oyee regularly
perfornms services for the enployer) is
outside the State; and

(E) The enployer does not reasonably expect
the enpl oyee to performservices in the
State an aggregate of nore than sixty
days during the cal endar year.

(2) Statenent of nonresidency. To qualify for
the exenption fromw thhol ding on wages as
set forth in section 235-61, HRS, and this
section, nonresident enployees shall file a
statenent of nonresidency on forns prescribed
by the departnent.
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Filing requirenent. All nonresident
enpl oyees nmay file a signed statenent of
nonresi dency with their enployer. The
enpl oyer then shall file the original
statenment of nonresidency with the
director or designee in the taxation
district in which the enployer's
princi pal place of business is |ocated
or where services are principally
performed. A copy of the formshall be
retained in the records of the enployer.
Ef fective date. The enpl oyer shal
cease W thhol ding taxes froma
nonr esi dent enpl oyee's wages on or after
the first payroll period or the first
paynment of wages after the statenent of
nonresidency is filed with the
depart nent.
| nvesti gati on of nonresidency status.
An enpl oyer, however, shall wthhold
taxes fromthe wages of a nonresident if
the enpl oyer is notified by the
departnment of an investigation into the
nonr esi dency status of the enpl oyee.
Notice of the investigation and the
departnent's determ nation shall be sent
to both the enployer and the enpl oyee.
The investigation into an enpl oyee's
resi dency status shall be conpl eted
within a reasonable tinme. The
departnent shall notify both the
enpl oyee and t he enpl oyer of the
departnent's determ nation

A notice of the departnent's
determ nation shall be effective for the
first paynment of wages nade on or after
the first day of the cal endar nonth
which is at least thirty days after
notice fromthe departnent is received.
At the option of the enployer, the
departnment's determ nation may go into
effect at an earlier payroll period.
Change of status. If at anytine the
enpl oyee' s residency status changes, the
enpl oyee shall notify the enpl oyer of
the change in status within ten days.
The enpl oyer then shall notify the
departnment of the change in the
enpl oyee' s residency status. The change
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in status shall go into effect for the
first paynent of wages on or after the
first day of the cal endar nonth which
commences at least thirty days after the
departnment is notified. At the option
of the enpl oyer, however, the change in
residency status may go into effect at
an earlier payroll period if the

enpl oyee is notified of the change.

[Eff. 2/16/82; am and ren 818-235-61-04
10/ 13/94; am JAN 29 1999 ] (Aut h:
HRS §8231-3(9), 235-61, 235-118) (1 np:
HRS 88235-61 to 235-67)
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