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Summary

We conducted this first phase of a performance audit in response to Act 2, Second
Special Session Laws of Hawai‘i 2007. Act 2 requested the Auditor to conduct a
performance audit on the state administration’s actions in exempting certain
harbor improvements to facilitate large capacity ferry vessels from the requirements
of conducting an environmental assessment or environmental impact statement
under the Hawai‘i Environmental Impact Statements (EIS) law, Chapter 343,
Hawai‘i Revised Statutes (HRS). The audit request includes a review of the State’s
actions in not considering potential secondary environmental impacts of the harbor
improvements prior to granting the exemption from these requirements. Our audit
work was delayed by access issues, including access to public information and
allegedly private, attorney-client, and executive privileged information. The
attorney general took an active role in reviewing requested documents and
interceding in our audit interviews. Moreover, Hawaii Superferry, Inc. declined
to participate in our audit unless we amended our standard audit procedures.
Because of these delays, the results of Phase II of our audit will be presented in a
later report.
We found that faced with too little time and opposition from Hawaii Superferry,
Inc., the state Department of Transportation abandoned efforts to prepare an
environmental review for harbor improvements needed to accommodate the ferry
service.
We also found that the flawed EIS law and rules enabled the department to invoke
its exemption determination list and ignore calls for and bypass the environmental
review. The Office of Environmental Quality Control (OEQC) implements the
Environmental Impact Statements law, Chapter 343, HRS, and its director is
responsible for advising the governor on environmental issues as well as providing
advice and assistance to private industry and government agencies. The
Environmental Council serves as a liaison between the OEQC director and the
general public on issues concerning ecology and environmental quality. The
council is the rule-making body for the EIS law and its rules are adopted as
Chapters 11-200 and 201, Hawai‘i Administrative Rules (HAR). Both OEQC and
the Environmental Council are administratively attached to the Department of
Health.
Details surrounding the DOT’s efforts to validate the origin of a purported June 30,
2005 deadline that drove the entire process are murky. We found that it is likely
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that the department relied on Hawaii Superferry, Inc.’s representation that the date
was a federal deadline instead of Superferry’s shipbuilding deadline.
In the end, the State may have compromised its environmental policy in favor of
a private company’s internal deadline. It remains to be seen whether these
decisions will cost the State more than its environmental policy. These are issues
we intend to discuss in Phase II of our audit.

Recommendations
and Response

Our recommendations are designed to address the flawed EIS law and rules. We
recommend that the Legislature consider making appropriate changes in the law
to empower an entity with authority to enforce the Environmental Impact Statements
law and rules and require agencies to provide OEQC with individual agency
exemption determinations in a timely fashion.
We recommend the Environmental Council amend the EIS rules to require
agencies to document and file records of their findings that have been determined
to be exempt; review, update, and submit their exemption lists every five years; and
consult with the OEQC director and outside agencies and individuals prior to
reaching a decision of an exemption determination.
We recommend the OEQC establish guidelines and processes to ensure that all of
the steps required to protect the environment have been properly addressed before
an agency declares an exemption determination, that the Environmental Council
is notified when the director of the OEQC receives a request for an opinion or
consultation from an agency, and that exemption determination documentation is
maintained and available for public review.
Finally, we recommend the DOT Harbors Division modify its record-keeping
process to facilitate public review of exemption determinations.
In its response to our draft report, the Department of Transportation does not
dispute either our findings or recommendations and generally supports our
recommendations. After a careful review and consideration of the department’s
comments, we made minor changes and clarifications to our report, none of which
affected our findings and conclusions.
The department’s response also included comments from the Department of the
Attorney General. The attorney general raised concerns about the breadth and
scope of our audit activities and requests and the impact it had on his staff. Had
we been allowed to follow our normal audit process, the Department of the
Attorney General would have had limited involvement and we would not have
encountered delays.
Marion M. Higa
State Auditor
State of Hawai‘i
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Honolulu, Hawai‘i 96813
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Foreword

This first phase of a performance audit on the state administration’s
actions exempting certain harbor improvements to facilitate large
capacity ferry vessels from the requirements of the Hawai‘i
Environmental Impact Statements law was conducted in response to
Act 2, Second Special Session Laws of Hawai‘i 2007. Our audit focused
on the State’s proceedings that exempted harbor improvements related to
the operation of Hawaii Superferry, Inc. from an environmental review
under Chapter 343, Hawai‘i Revised Statutes, including why secondary
impacts were not considered. It also focused on the State’s statutes and
rules regarding the exemption determination process. The results of
Phase II will be presented in a later report.
We wish to express our appreciation for the cooperation and assistance
extended to us by officials and staff of the Department of Transportation
and by others whom we contacted during the course of the audit.

Marion M. Higa
State Auditor
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The Hawaii Superferry, Inc. is an inter-island ferry service between the
islands of O‘ahu, Maui, Kaua‘i, and Hawai‘i, using harbor facilities on
each island. Initially incorporated in 2002, the Hawaii Superferry, Inc.
has been embroiled in controversy and legal challenges relating to its
impact on Hawai‘i’s environment. Since beginning service in August
2007, it has encountered interrupted service amid protests over the
necessity of an environmental review under the Hawai‘i Environmental
Impact Statements law.
The controversy centers on the decision of the state Department of
Transportation (DOT) to exempt the harbor improvements related to
ferry operations from an environmental review. Proponents of the ferry
service cited the need for an alternative means of inter-island
transportation, while opponents raised environmental concerns and fears
of overdevelopment on the neighbor islands. Environmentalists
challenged the department’s decision in court. Ultimately, the Hawai‘i
Supreme Court, in its August 31, 2007 decision, held that the department
erred in determining that the improvements to Kahului Harbor for the
ferry service were exempt from the requirements of the Hawai‘i
Environmental Procedure Act. The court stated that the department did
not consider whether the DOT’s facilitation of the project would
probably have minimal or no significant impacts, either primary or
secondary, on the environment. In October 2007, the Second Circuit
Court on remand halted Superferry’s operations until the State had
completed an environmental assessment.
Thereafter, the governor called the Legislature into session through
executive proclamation. After much debate and voluminous testimony,
the Legislature passed Senate Bill No. 1, Senate Draft 1, amending the
law to permit operation of a large capacity ferry vessel company while
the State does an environmental review. On November 2, 2007, the
governor signed the bill into law as Act 2, Second Special Session Laws
of Hawai‘i (SSSLH) 2007.
Act 2 also requests the Auditor to conduct a performance audit on the
state administration’s actions in exempting certain harbor improvements
to facilitate large capacity ferry vessels from the requirements of
conducting an environmental assessment or environmental impact
statement under the Hawai‘i Environmental Impact Statements (EIS)
law, Chapter 343, Hawai‘i Revised Statutes (HRS). The audit request
includes a review of the State’s actions in not considering potential
secondary environmental impacts of the harbor improvements prior to
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granting the exemption from these requirements. Act 2 requests that the
governor and other state officials cooperate with the Auditor and provide
all documents and information relevant to the audit.
The Office of the Auditor carries out Phase I of this audit pursuant to
Section 23-4, HRS, which requires the Auditor to conduct post audits of
the transactions, accounts, programs, and performance of all
departments, offices, and agencies of the State and its political
subdivisions.

Background
Department of
Transportation

The state Department of Transportation is the lead agency in
establishing, maintaining, and operating all intrastate transportation
facilities. Its mission is to provide a safe, efficient, accessible, and intermodal transportation system that ensures the mobility of people and
goods, and enhances and preserves economic prosperity and the quality
of life in Hawai‘i. The department is responsible for the planning,
design, construction, operation, and maintenance of state facilities for all
modes of transportation, including air, water, and land.
The department coordinates its activities with other state, county, and
federal programs to achieve its objectives. The department currently
provides, operates, and maintains 11 commercial service airports, four
general aviation airports, ten commercial harbors, and 2,450 lane miles
of highway. The transportation program comprises four principal subprograms: Air Transportation Facilities and Services, Water
Transportation Facilities and Services, Land Transportation Facilities and
Services, and Overall Program Support for Transportation Facilities and
Services. There are three DOT operational divisions—airports, harbors,
and highways—supported by ten departmental staff offices. Exhibit 1.1
shows the DOT’s organizational structure.
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Exhibit 1.1
Organizational Structure of the Department of Transportation
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Source: Department of Transportation
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Harbors Division
The department’s Harbors Division has care and control over all stateowned or controlled commercial harbors, harbor facilities and lands, and
all vessels and shipping within the harbors. Its mission is to provide and
effectively manage a commercial harbor system that facilitates the
efficient movement of people and goods to, from, and between the
Hawaiian Islands, and supports economic prosperity and quality of life.
The major activities of the harbors program are to:
•

maintain, repair and operate the ten commercial harbors which
comprise the statewide harbors system;

•

plan, design, and construct harbor facilities; provide program
planning and administrative support;

•

manage vessel traffic into, within, and out of harbor facilities;

•

provide for and manage the efficient utilization of harbor
facilities and lands; and

•

maintain offices and facilities for the conduct of maritime
business with the public.

Hawai‘i’s ten commercial harbors are located in four districts, as shown
in Exhibit 1.2.

Exhibit 1.2
The State of Hawai‘i’s Commercial Harbor System

Kaua‘i
District

Näwiliwili Harbor and Port Allen Harbor

O‘ahu
District

Honolulu Harbor, Kalaeloa Barbers Point Harbor, and Kewalo Basin

Maui
District

Kahului Harbor, Kaunakakai Harbor, and Kaumalapau Harbor

Hawai‘i
District

Hilo Harbor and Kawaihae Harbor

Source: Department of Transportation

The Harbors Division consists of a Staff Services Office, Engineering
Branch, and district offices on O‘ahu, Maui, Kaua‘i, and Hawai‘i.
Exhibit 1.3 shows the organizational structure of the Harbors Division.
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Exhibit 1.3
Organizational Structure of the Harbors Division

Harbors
Division

Engineering
Branch

O‘ahu District

Maui District

Staff Services
Office

Kaua‘i District

Hawai‘i District

Source: Department of Transportation

The Staff Services Office provides administrative support to the division
in such areas as financial management; management information
systems; personnel management; and property management. The
Engineering Branch consists of Engineering Systems Staff and four
sections: Planning, Design, Construction, and Maintenance. The district
offices for O‘ahu, Maui, Kaua‘i, and Hawai‘i support the operations of
the commercial harbors, including maintenance and repair, construction,
traffic control, pier utilization, utility services, sanitation and
groundskeeping, among others. The district managers for the Hawai‘i,
Maui, and Kaua‘i districts are also the harbor masters for the commercial
harbors within their respective districts.

Engineering Branch
The Engineering Branch is responsible for the planning, design,
construction, and maintenance of facilities for the State commercial
harbors system and consists of a systems staff office and four sections.
The Engineering Systems Staff provides computer-aided design and
drafting operation and maintenance services and is responsible for
computer system application and computer system network management
to all sections of the branch.
The Planning Section formulates operational and development
programs, prepares project justifications, updates master plans, prepares
budget requests for capital improvement projects, in addition to preparing
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planning reports, feasibility studies, and answering public inquiries. The
section serves as the division’s environmental coordinator and reviews
and processes environmental reports.
The Design Section prepares plans and specifications for capital
improvement projects, requests allotments for the design and
construction of capital improvement projects, prepares environmental
impact statements for capital improvement projects, and holds public
hearings, secures permits, and coordinates design of capital improvement
projects.
The Maintenance Section performs periodic inspection of all harbor
facilities and is responsible for planning, budgeting, and scheduling
maintenance, repair, and rehabilitation projects. The Construction
Section manages all construction projects for the Harbors Division.
Exhibit 1.4 shows the organizational structure of the Engineering Branch
in 2004 when decisions were made for Superferry harbor improvements.
Although not shown in the department’s chart, an Environmental Unit
was added in 2005.

Exhibit 1.4
Organizational Structure of the Engineering Branch

Engineering
Branch

Systems
Staff

Planning
Section

Design
Section

Engineering
Unit

Design
Unit I

Planning
Unit

Design
Unit II

Design
Unit III

Source: Department of Transportation
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National Environmental
Policy Act and Hawai‘i
Environmental Impact
Statement Law

A series of environmental disasters occurring in 1969, including the
Cuyahoga River fire in Cleveland, Ohio and the Santa Barbara oil spill
off the coast of California, catalyzed the movement for developing a
national environmental policy. That same year, the National
Environmental Policy Act (NEPA) of 1969 was passed by Congress.
The act has three main provisions:
•

the establishment of a national environmental policy;

•

the establishment of a Council of Environmental Quality, which
advises the President of the United States on the overall health of
the environment; and

•

the creation of an environmental impact review process, which
provides for public review.

These provisions require federal agencies to conduct environmental
impact studies for major federal projects and to encourage public
participation in that process.

Hawai‘i’s environmental review process
Hawai‘i’s environmental impact statement process was patterned after
the federal NEPA. The Hawai‘i Environmental Impact Statements law
was enacted in 1974 and codified as Chapter 343, HRS. The purpose of
the Hawai‘i Environmental Impact Statements law, as stated in
Section 343-1, HRS, is to establish a system of environmental review
which will ensure that environmental concerns are given appropriate
consideration in decision making along with economic and technical
considerations.
The law is administered by the Office of Environmental Quality Control
(OEQC), which is administratively attached to the Department of Health.
The law also creates an Environmental Council that is also
administratively attached to the Department of Health. The council
serves as a liaison between the OEQC director and the general public by
soliciting information, opinions, complaints, recommendations, and
advice concerning ecology and environmental quality through public
hearings or any other means and by publicizing such matters. The
council may make recommendations concerning ecology and
environmental quality to the OEQC director and monitors the progress of
state, county, and federal agencies in achieving the state’s environmental
goals and policies. Council membership reflects a broad and balanced
representation of educational, business, and environmentally pertinent
disciplines and professions, such as the natural and social sciences, the
humanities, architecture, engineering, environmental consulting, public
health, and planning; educational and research institutions with
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environmental competence; agriculture, real estate, visitor industry,
construction, media, and voluntary community and environmental
groups. Pursuant to Chapter 343, HRS, the Environmental Council is the
rule-making body. Its rules are adopted as Title 11, Chapters 200 and
201, Hawai‘i Administrative Rules (HAR), entitled Environmental
Impact Statement Rules and Environmental Council Rules of Practice
and Procedure, respectively.
The Environmental Impact Statements law is designed to integrate
environmental review with state and county planning processes. An
overview of the process is shown in Exhibit 1.5 and is described in more
detail below.

Environmental assessment (EA)
According to the OEQC comprehensive guide, The Environmental
Guidebook: A Guidebook for the Hawaii State Environmental Review
Process, if a proposed action is subject to the environmental impact
statements law, the environmental review process begins with the
development of a draft environmental assessment (EA). The draft
assessment is subject to a 30-day review period by the public.

Finding of no significant impact (FONSI)
After the agency finalizes the assessment, the agency determines if any
“significant” environmental impacts are anticipated. If the agency
determines that the project will not have a significant environmental
impact, it issues a finding of no significant impact (FONSI), which
allows the project to proceed without further study. Within 30 days of
the notice of this finding, the public may challenge an agency’s
determination by filing suit in circuit court.

Environmental impact statement (EIS)
If the agency determines that the action may have a significant impact, an
environmental impact statement must be prepared. An EIS preparation
notice is then issued and undergoes an additional 30-day comment period
to define the scope of the draft EIS. Publication of an EIS preparation
notice initiates a 60-day period during which an aggrieved party may
challenge the determination in court. The draft EIS is subject to a 45-day
review by the public and government agencies.
After a final EIS is submitted and accepted by the accepting authority
(governor, mayor) or approving agency, the action may be implemented.
The publication in the OEQC’s The Environmental Notice of an
acceptance or non-acceptance determination initiates a 60-day legal
challenge period. Additionally, an applicant may administratively appeal
a non-acceptance determination directly to the Environmental Council.
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Exhibit 1.5
Overview of Hawai‘i’s Environmental Review Process

Source: Office of Environmental Quality Control
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Exemptions
Certain activities are deemed minor or routine by the state or county
agency that has oversight. The agency can declare the activity exempt
from environmental review. There are 11 classes of exempt actions
under the EIS rules. The exempt classes of actions, found in
Section 11-200-8, HAR, generally concern:
•

operations, repairs, or maintenance of existing structures,
facilities, equipment;

•

replacement or reconstruction of existing structures and
facilities;

•

construction of small facilities or structures;

•

minor alterations in the conditions of land, water, or vegetation;

•

interior alterations involving things such as partitions, plumbing,
and electrical conveyances;

•

demolition of structures; zoning variances except shoreline
setback variances; and

•

continuing administrative activities including, but not limited to,
purchase of supplies and personnel-related actions.

The exemption process does not afford an opportunity for public
comment, but does include a 120-day legal challenge period after a
determination that a project is exempt.
All exemptions under the classes in this section are inapplicable when the
cumulative impact of planned successive actions in the same place and
over time, is significant, or when an action that is normally insignificant
in its impact on the environment may be significant in a particularly
sensitive environment. Requests for exemptions shall be submitted to the
council, in writing, and contain detailed information to support the
request.

Hawaii Superferry, Inc.
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Incorporated in September 2002, Hawaii Superferry, Inc., was publicized
as an inter-island travel alternative for Hawai‘i’s residents and visitors,
and modeled after ferry operations on catamarans in Spain. On
December 30, 2004, the Public Utilities Commission (PUC)
conditionally granted Hawaii Superferry, Inc. a Certificate of Public
Convenience and Necessity to operate as a water carrier of passengers
and property between the islands, pursuant to the Water Carrier Act,
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Chapter 271G, HRS. The condition of authorization required Hawaii
Superferry, Inc. to show full compliance with all applicable EIS,
National Oceanic and Atmospheric Administration (NOAA), and U.S.
Coast Guard laws, rules, regulations, and requirements. On June 12,
2007, the PUC was satisfied that based on the representations made,
Hawaii Superferry, Inc. had met the PUC’s conditions for a Certificate of
Public Convenience and Necessity.
In January 2005, Hawaii Superferry, Inc. entered into a letter of
commitment with the U.S. Department of Transportation, Maritime
Administration (MARAD) for a loan guarantee for the construction and
mortgage financing of two 105 meter, high speed roll-on/roll-off
passenger and vehicle ferries through the Title XI federal ship financing
program. MARAD administers financial programs to assist private
companies in obtaining financing for the construction of ships or the
modernization of U.S. shipyards; to develop, promote, and operate the
U.S. merchant fleet; to determine services, routes, and ships necessary to
develop and maintain American foreign commerce; and to maintain
equipment, shipyard facilities, and reserve fleets of government-owned
ships essential for national defense.
Each ferry is capable of carrying up to 866 passengers and 282 cars, or
28 trucks or buses and 65 cars per trip, at speeds of 35 knots (40 mph).
Construction of the first ferry by Austal USA, LLC, in Mobile, Alabama,
was begun in June 2004. The first ferry, as shown in Exhibit 1.6, arrived
in Honolulu in June 2007, in anticipation of the start of service in August
2007. Initially, Hawaii Superferry, Inc. planned to operate in three of the
state’s harbors: Honolulu Harbor on O‘ahu, Kahului Harbor on Maui,
and Näwiliwili Harbor on Kaua‘i. Service to Kawaihae Harbor on the
Big Island will commence in 2009 after the second ferry is completed.

Exhibit 1.6
Hawaii Superferry in Honolulu Harbor

Photograph courtesy of the Office of the Auditor.
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On August 26, 2007, Hawaii Superferry, Inc. began service from
Honolulu Harbor to Näwiliwili and Kahului. On August 27, 2007, the
Sierra Club obtained a temporary restraining order issued by the Second
Circuit Court on Maui that prevented Hawaii Superferry, Inc. from using
Kahului Harbor. On that same day Hawaii Superferry, Inc. encountered
a large protest group that prevented it from docking at Näwiliwili Harbor
on Kaua‘i. On August 28, 2007, Hawaii Superferry, Inc. temporarily
suspended its operation to Kaua‘i and Maui.
On December 13, 2007 ferry service to Kahului Harbor resumed under
conditions to protect the environment while the State conducts an EIS
pursuant to Act 2, SSSLH 2007. Service to Näwiliwili Harbor has not
resumed. Due to weather conditions and equipment-related shutdowns,
Hawaii Superferry, Inc. suspended service to Kahului Harbor to undergo
maintenance and mandatory recertification by the U.S. Coast Guard. As
of March 2008, Superferry’s Catamaran—the Alakai—remains in
drydock. Exhibit 1.7 reflects a chronology of events relating to Hawaii
Superferry, Inc.

Previous Audits

The Office of the Auditor has issued three audit reports on the
Department of Transportation since 1999: Report Nos. 99-8, Financial
Audit of the Airports Division of the Department of Transportation,
00-09, Management Audit of the Highways Division of the Department of
Transportation, and 05-05, Audit of Selected State Agencies’
Procurement of Professional Services Contracts. The first two audits
were not related to the department’s Harbors Division, and the third audit
focused in part on the Harbors Division’s procurement practices. None
of the reports are related to this audit.

Objectives of the
Audit

1. Assess the State’s proceedings in determining that harbor
improvements related to the operation of Hawaii Superferry, Inc.
should receive an exemption from the need to conduct either an
environmental assessment or environmental impact statement under
Chapter 343, Hawai‘i Revised Statutes, including why secondary
impacts were not considered.
2. Evaluate the State’s statutes and rules regarding the exemption
determination process.
3. Make recommendations as appropriate.
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Exhibit 1.7
Hawaii Superferry Timeline

CHRONOLOGY OF EVENTS – DOT/HAWAII SUPERFERRY, INC.
•
•

•
•
•

•

•
•
•
•
•
•
•
•
•

•
•
•
•
•
•
•
•

September 22, 2002-Hawaii Superferry, Inc., previously named HSF, Inc., registers in the State of Hawai‘i
as a corporation with the Department of Commerce and Consumer Affairs.
November 15, 2004-Letter from the Department of Transportation (DOT) to the Office of Environmental
Quality Control (OEQC) seeks confirmation that intended harbor improvements for Hawaii Superferry, Inc.
fall within the DOT’s approved list of exemptions.
November 23, 2004-Response letter from OEQC to DOT, states that the proposed improvements fall
within the scope of work described in the approved exemption list.
December 9, 2004-DOT provides Hawaii Superferry, Inc. a letter of intent.
December 30, 2004-PUC conditionally grants Hawaii Superferry, Inc. a Certificate of Public Convenience
& Necessity to operate as a water carrier of passengers and property between the islands of O‘ahu and
Kaua‘i, Maui, and Hawai‘i.
January 25, 2005-Hawaii Superferry, Inc. enters into a letter agreement with U.S. Dept. of Transportation,
Maritime Administration (MARAD) for loan guarantee for the construction and mortgage financing of two
105 meter, high speed roll-on/roll-off passenger and vehicle ferries.
February 23, 2005-Letter from DOT Harbors to OEQC exempting harbor improvements needed for
Hawaii Superferry, Inc. from the environmental review process.
March 31, 2005-MARAD issues notice that a categorical exclusion excludes the Hawaii Superferry project
from federal environmental review.
September 7, 2005-DOT and Hawaii Superferry, Inc. enter into a Harbors Operating Agreement.
February 22, 2007-The Environmental Council rules that DOT had erred in granting an exemption for
harbor improvements from an environmental review.
June 12, 2007-PUC informs Hawaii Superferry, Inc. that based on the representations made, Superferry
has satisfied PUC’s requirements.
August 24, 2007-Facing possible legal restrictions, Hawaii Superferry, Inc. prepares to launch 2 days
ahead of schedule offering $5 fares.
August 26-27, 2007-Hawaii Superferry, Inc. operates from Honolulu Harbor to Näwiliwili Harbor, Kaua‘i
and Kahului Harbor, Maui, and encounters a large protest group on Kaua‘i.
August 27, 2007-Second Circuit Court grants a temporary restraining order that keeps Hawaii Superferry,
Inc. from operating in Kahului Harbor.
August 31, 2007-Hawai‘i Supreme Court issues a decision stating that the exemption was erroneously
granted as DOT considered only the physical improvements to Kahului Harbor in isolation and did not
consider the secondary impacts on the environment.
October 5, 2007-DOT hires firm Belt Collins to prepare a statewide environmental assessment (EA) on
Hawaii Superferry, Inc. operations.
October 9, 2007-Second Circuit Court issues a decision that Hawaii Superferry, Inc. cannot operate in
Kahului Harbor until an EA is completed.
October 23, 2007-The governor calls the Legislature into special session.
October 29, 2007-The Senate passes Senate Bill 1 Senate Draft 1, which allows Hawaii Superferry, Inc.
to resume service while the State conducts an EA of the project, with a vote of 20-5.
October 31, 2007-The House passes Senate Bill 1, Senate Draft 1 with a vote of 39-11, with 1 excused.
The measure must now be signed into law by the governor.
November 5, 2007-The governor signs Senate Bill 1, Senate Draft 1 into law as Act 2, 2nd Special
Session.
November 14, 2007-Second Circuit Court lifts the injunction citing that Act 2 allows the ferry to operate
while the environmental review is under way.
December 13, 2007-Hawaii Superferry, Inc. resumes service to Kahului Harbor on Maui.

Source: Office of the Auditor
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Scope and
Methodology

As requested by Act 2, SSSLH 2007, this performance audit includes a
review of the state administration’s actions in declaring the harbor
improvements to support Hawaii Superferry, Inc.’s operations exempt
from the requirement to conduct an environmental assessment or
environmental impact statement. The audit also includes a review of the
state administration’s actions in not considering potential secondary
environmental impacts of the harbor improvements prior to granting the
exemption from these requirements.
The audit looked at the process followed and documented during
FY2004-05 by the involved agencies to reach the decision that the harbor
improvements would be exempt from an environmental review. Other
years were reviewed as required to research this decision.
Audit procedures included interviews with legislators, selected
administrators, managers, and staff in the Department of Transportation,
DOT Harbors Division, as well as the Office of the Governor,
Department of Health, Office of Environmental Quality Control and
selected members of the Environmental Council, Hawai‘i Public Utilities
Commission, U.S. Department of Transportation, Maritime
Administration, Hawaii Superferry, Inc., and other agencies,
organizations, companies, and community groups as required. We refer
to state officials by their titles and positions during the timeframe of our
audit, which is focused on FY2004-05. Since that time, some officials
have retired, left state service, or changed positions. In fact, one
individual has filled many positions, including deputy director of
harbors, director of transportation, and governor’s chief of staff. We
clarify his role during our audit timeframe by referring to him, for
example, as the “then-deputy director of harbors.”
We examined the various agencies’ policies and procedures, letters,
emails, reports, and other relevant documents and records to assess and
evaluate the various agencies’ decisions relating to exemption of harbor
improvements for compliance with pertinent laws, rules and regulations,
and policies and procedures.
This audit was conducted according to the Office of the Auditor’s
Manual of Guides and generally accepted government auditing standards
(GAGAS).

Auditor’s access to
information
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At the onset of our audit we obtained documents from the Hawai‘i
Supreme Court’s records. We sent numerous requests for information to
executive branch agencies and to Hawaii Superferry, Inc. A request for
documents is standard procedure during the preliminary planning phase
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of an audit. Our first request for documents and electronic mail to the
Department of Transportation on November 19, 2007, requested a reply
date of November 28, 2007. Similar requests sent to other executive
branch agencies on November 23, 2007, requested a reply date of
November 30, 2007. To date, we have received about half of the
documents requested from the DOT. Only the Public Utilities
Commission responded timely and provided the documents we
requested.
Further, the Department of the Attorney General has taken an active role
in our audit, which is unique and unprecedented. We have been told that
the attorney general, the first deputy attorney general, and at least three
deputy attorneys general are actively involved in our audit. The attorney
general has denied us access to department records and communications
between his deputies and other administration officials on the State’s
decision to exempt state harbor improvements relating to ferry service
from an environmental review. The attorney general directed his
deputies to collect, screen, and cull documents submitted by agencies in
response to our request for information, as well as to attend our audit
interviews of state current and former employees. According to the
attorney general, the review of both public and allegedly confidential
documents and electronic mail was intended to remove attorney-client
privileged information and executive privileged information. We were
told by deputy attorneys general that their participation in our audit
interviews was to represent current and former Department of
Transportation officials and staff and to protect attorney-client or
executive privileged information, even though there is no pending
litigation relating to our audit.

Records disclosure
Requested records have been screened and released piecemeal to us over
an extended period of time, from the first boxes received on
December 21, 2007 to the most recent delivery of March 18, 2008. We
were told by a deputy attorney general that he and other deputies were
assigned to screen documents twice for attorney-client and executive
privileged information, a unique and time-consuming process. Their
review first addressed the documents requested from the Department of
Transportation, then the documents submitted by other departments, and
finally the electronic mail. The deputies were instructed to protect
attorney-client and executive privileged information by removing entire
pages of submitted documents. The attorney general informed us that he
was invoking the attorney-client privilege with respect to
communications to and from officials and employees and deputy
attorneys general concerning legal advice and counsel. He also informed
us that executive privilege extended to documents and policy discussions
involving the governor, lieutenant governor, the governor’s chief of staff,
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and the governor’s policy advisors, directors and deputy directors of
executive departments, executive agency heads, and any administrative
assistants to those officials. The attorney general and then-director of
transportation cited these same privileges several times during the
hearings relating to Act 2, SSSLH 2007, in declining to disclose what, if
any, legal advice the then-director received before he made the decision
to exempt the Superferry project from an environmental assessment. By
March 2008, we received 22 boxes of DOT documents which had been
screened by the Department of the Attorney General.
Regarding our request for electronic copies of selected emails from
various departments, on March 18, 2008, over four months after
submitting our requests, we were provided with six boxes of printed
emails and four DVDs containing electronic copies of some of the
emails. We were provided with a subset of the electronic mail that we
originally requested, but were not provided a list of what had been
included or excluded from our request. For example, we were not
provided emails from the Office of the Governor or the Office of the
Lieutenant Governor, although these records had been requested.
Further, the deputy attorney general stated that he would provide a log
reflecting documents and emails that had been removed due to privilege.
As of March 2008, we have not received that log. We know, however,
that documents have been removed because the missing ones are
referenced in other documents and emails. In many cases, there are print
job cover sheets with no attached print jobs.

Audit interviews
The Department of the Attorney General has also interceded in our audit
interviews of current and former DOT staff. We were told that current
and former employees whom we interview would be represented by one
or more deputy attorneys general to invoke either the attorney-client
communication privilege or executive privilege depending on the
question being asked.
Usually, we interview one person at a time. We do not permit other
auditee staff to sit in during the interviews because such interference may
impact interviewee candor. Although we expressed concern that the
presence of the deputy attorneys general might impact the interview, the
deputies remained in the room. They did, however, agree to hold the
interviews confidential as required by our audit process and to destroy
their notes to limit breach of audit confidentiality.
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Act 2 audit provision

The initial draft of the bill that would become Act 2, SSSLH 2007, asked
the governor to waive attorney-client privilege in connection with the
audit. After concerns were raised by the administration, lawmakers
removed the language and instead requested the governor and other state
officers to provide all relevant documents and to fully cooperate with any
requests for information made by the Auditor. This language was agreed
to by the administration, Hawaii Superferry, Inc., and the Legislature. In
the end, the administration testified in support of the compromise
measure that requested our audit and became Act 2, SSSLH 2007.
As described above, the administration’s efforts to comply with our
document requests have been slow and incomplete, at best. Further,
Hawaii Superferry, Inc. has minimally cooperated with our requests. At
first, Hawaii Superferry, Inc. officials expressed a willingness to satisfy
our document requests, but ultimately provided a small portion of the
documents requested and cited confidentiality or attorney-client privilege
as the reason for its nondisclosure of information. For example, when
the Office of the Auditor requested to review Hawaii Superferry, Inc.’s
shipbuilding contract, the company initially agreed, but later omitted
pages that contained what it considered to be confidential and proprietary
information. To date, those pages of the contract have not been shared
with us even though our law and audit process require that the document
be kept confidential.
Upon our request for interviews, Hawaii Superferry, Inc. refused to
participate unless we agreed to submit written interview questions prior
to the interview. Our audit procedures do not include submission of
written questions prior to the interview; thus, we did not conduct the
interviews.

Audit delays
Our requests for information in this audit do not differ from requests in
prior audits. We routinely request preliminary information to plan and
define our audit fieldwork. Such information includes public information
such as department organization charts, functional statements, budget
documents, and procedural manuals. Lacking such foundational
information, we filled in gaps in our knowledge with interviews of
departmental employees and former employees.

Auditor’s authority to access information
The Office of the Auditor has broad authority to access information.
Section 23-5, HRS, gives the Auditor authority to examine and inspect
all accounts, books, records, files, papers, and documents and all
financial affairs of every department, office, agency, and political
subdivision. Further, Section 92F-19, HRS, of the Uniform Information
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Practices Act, requires agencies to share records with the Office of the
Auditor. The administration’s withholding of records from the Auditor is
in contravention to the law and prevents the Auditor from carrying out
her constitutional and statutory audit authority. Finally, we find the
administration’s efforts to stymie our audit disingenuous, especially after
it agreed to and supported the audit provision in Act 2, SSSLH 2007.
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Chapter 2
State Circumvents Environmental Review To Meet
Purported Federal Deadline
Introduction

Hawai‘i’s Environmental Impact Statements (EIS) law—Chapter 343,
Hawai‘i Revised Statutes (HRS)—requires the preparation of
environmental assessments and environmental impact statements for
many development projects, but not all projects fall under the scrutiny of
environmental review. Many are exempt by the law’s exemption
determination process, a process that we have found to be flawed. This
process, which allows departments to make autonomous exemption
determinations, undermines the intent of the EIS law.
The state Department of Transportation (DOT) utilized this exemption
determination process to exempt the harbor improvements needed to
support the Superferry project. By circumventing the environmental
review process, the department was able to meet a purported federal
deadline of June 30, 2005. We found, however, that the date was not a
federal deadline. Instead, we found that the date represented a deadline
imposed by Hawaii Superferry, Inc.’s shipbuilder and that the department
may not have verified the date’s origin. Ultimately, this internal
Superferry project deadline “drove the process” and pushed the State to
bypass an environmental review.

Summary of
Findings

1. Flawed exemption determination process undermines the intent of
the Environmental Impact Statements law.
2. Purported federal deadline for Superferry “drove the process” and
the State’s decision-making.

Flawed Exemption
Determination
Process
Undermines the
Intent of the
Environmental
Impact Statements
Law

Modeled after the National Environmental Policy Act (NEPA), Hawai‘i’s
EIS law:
requires that [state] government give systematic consideration to the
environmental, social and economic consequences of proposed
development projects prior to allowing construction to begin. The law
also assures the public the right to participate in planning projects that
may affect their community.
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However, the EIS law’s administrative rules, adopted by the
Environmental Council to implement the law, establish an exemption
determination process that is contrary to the law’s principle of public
participation and does not allow any realistic opportunity for public
input. In fact, the rules give agencies, such as the state Department of
Transportation, wide discretion to make exemption determinations
virtually autonomously with no clear oversight. In the case of the DOT’s
exemption determination of the harbor work associated with the Hawaii
Superferry project, we found that the lack of transparency in the process
left the public in the dark about the department’s determination that
exempted the harbor work from environmental review. Moreover, the
process allowed the State to ignore the early calls for an environmental
assessment from county officials and public interest organizations.
We also found that the EIS law and administrative rules do not require
that exemption determinations be published or posted, which is contrary
to the underlying principle of public participation. Further, at one
agency—the state DOT’s Harbors Division—the record-keeping of these
determinations is done in such a fashion that makes it burdensome for
public review. In the case of the exemption determination of the harbor
work associated with the Superferry project, the lack of transparency in
the process has resulted in public criticism of the Department of
Transportation and has eroded public confidence in the State and its
environmental review process. The department’s actions also resulted in
litigation and provided the impetus for this audit request by the
Legislature.
Finally, we found that the EIS law and rules neither identify nor
empower an agency or entity with enforcement power over
determinations made pursuant to the environmental impact statement
process. Lacking an enforcement component, the State cannot ensure the
accountability of its exemption determination process.

Agency exemption
determinations do not
include public input
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We reviewed three versions of the EIS rules, Chapter 11-200, Hawai‘i
Administrative Rules (HAR), including the 1985 rules, the 1996
amendment, and finally the 2007 amendment. Adopted by the
Environmental Council, these rules implement the exemption
determination process that is articulated in the EIS law. The law
empowers the council to establish procedures that determine specific
actions to be exempt from an environmental assessment. In our review,
we found the rules provide little if any realistic opportunity for public
input or participation in the agency exemption determination process.
This is contrary to the principle of public participation embodied in the
State’s environmental review process. Moreover, although agencies are
required by law to maintain records of actions they have determined to
be exempt and must produce the documents upon request, we found the
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record-keeping system at the DOT’s Harbors Division makes any
meaningful public review of such documents a time-consuming and
arduous task.
Our review shows the one recourse provided by law for the public to
voice its concerns regarding an agency exemption determination is
litigation. In the case of the Superferry project, legal action was taken
and eventually led to a legislative request for the Office of the Auditor to
review the administration’s actions.

Environmental review process intended to alert decisionmakers to significant environmental effects
According to the EIS law, one of the purposes of an environmental
review process is to alert decision-makers to significant environmental
effects which could result from the implementation of certain actions by
state or county agencies. The other purpose is to encourage cooperation
and coordination as well as public participation “which benefits all
parties involved and society as a whole.”
Not all projects or actions, however, should trigger the environmental
review process. These classes of actions, or exemptions, are listed by the
Environmental Council in its EIS rules. The purpose of having exempt
classes of activities is to prevent agencies from being bogged down by
going through a time-consuming, sometimes costly review process for
projects that will have little or no significant effect on the environment.
Currently, the EIS rules establish 11 classes of actions that may be
declared exempt by an agency.

Approved exemption lists enable agencies to decide exemptions
on their own
The rules direct agencies to develop their own lists of specific types of
actions that fall within the rules’ 11 exempt classes, which are reviewed
by the Environmental Council and must be “consistent with both the
letter and intent expressed in the exempt classes [of the EIS rules] and
chapter 343.” Agency lists describe actions pertinent to the agency’s
particular field or area of responsibility. For example, the exemption list
for the Department of Transportation may list actions relating to airports,
roadways, and harbors.
After an agency develops its proposed exemption list, the list is
submitted to the Environmental Council for concurrence. Upon the
council’s concurrence, it is then published in the Environmental Notice, a
periodic bulletin required by law to be published by the Office of
Environmental Quality Control (OEQC) to notify the public about such
things as the availability of environmental documents, as well as notices
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filed by agencies of environmental assessment determinations. The
OEQC implements the Hawai‘i EIS law.
Publication of a notice triggers a 30-day review period. This process
provides the public an opportunity to comment on the proposed
exemption list. The council considers these public comments before
taking action. Thereafter, the council may concur with the agency’s
proposed list, recommend changes, or reject it. The process can take
between a month to a year to complete.
Once the council concurs and an agency has an approved exemption list,
however, the agency can determine on its own whether a particular
project or action is exempt from an environmental assessment without
the need for any further or additional review and concurrence. The rules
do not require agencies or the OEQC to publish any public notice of
projects or actions agencies have determined to be exempt.

The rules do not specify a timeframe for the review of agency
exemption lists
When an agency seeks to amend its exemption list, it is required once
again to submit it to the council for review and concurrence. Although
the public has an opportunity to provide input to agencies on which
actions should be exempt, this opportunity arises only when the agency
chooses to amend its list.
For example, as applied to the State Department of Transportation, the
department last amended its exemption list in November 2000. In 2006,
the Exemption List Committee Chairman of the Environmental Council
requested state agencies with exemption lists older than 2002 to update
them and submit them to the council for review and concurrence.
According to the committee chairman, to date, the Department of
Transportation has yet to comply. Although the council made a request
to the department, it cannot require the department to comply with its
request as the council lacks enforcement power over its exemption list
process.
Moreover, the EIS rules also state that the council must “periodically”
review the exemption lists of state agencies. However, the rules do not
specify a timeframe for this review and, hence, it is left to the discretion
of the council.
The Environmental Center of the University of Hawai‘i at Mänoa
addressed this subject in a 1997 review of the State’s exemption process.
The Environmental Center was created by the Legislature in 1970 and is
dedicated to the advancement of environmental management through
education, research, and service. In its 1997 report, the center noted that
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when the council is given an opportunity to review an agency exemption
list, it provides the public an opportunity to be an active participant in the
environmental review process. For an agency, the review ensures that its
exemption list is appropriately current. The review provides the council
a greater complement of information on which to base its decision of
whether to concur or change an agency’s list. The report also noted that
absence of a specific timeframe for when exemption lists must be
reviewed provides no assurance that the statutory intent of the
environmental review process is being met.
Currently, the council is proposing changes to the EIS rules that would
require agencies to review their exemption lists every five years.
Although this appears to be a step in the right direction, the rules fall
short of requiring agencies to submit their exemption lists to the
Environmental Council for review and concurrence. The proposed
changes simply state that agencies are required to consider this action,
which leaves the decision at the discretion of the agency. The proposed
rules provide no assurance that agencies will submit their lists to the
council.
Given that the Department of Transportation shirked compliance with the
council’s request to update its exemption list without recourse, we
conclude that the language in the proposed rules needs to be
strengthened. We recommend that the rules be amended to require
agencies to submit updated exemption lists to the council for review and
concurrence every five years. Doing so would increase opportunities for
public participation in the review process, which upholds the underlying
principle and intent of the EIS law.

Agencies decide whether rules requirements are satisfied
Under the exemption determination process, the EIS rules require
agencies to satisfy a number of requirements before they reach an
exemption determination. First, an agency must determine whether a
proposed action or project will have a significant effect on the
environment. The analysis should include an evaluation of the projected
cumulative effects as well as short-term and long-term effects.
The EIS rules also state that there are two conditions under which
exemptions are inapplicable. One condition is “when cumulative impact
of planned successive actions in the same place, over time, is
significant.” Although the condition is clearly stated in the rules, the
Environmental Center pointed out in its 1991 report that the rules do not
outline a process that agencies are required to follow. In the absence of
guidance, it is left to an agency to determine on its own whether it has
satisfied the rule.
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In addition, according to the EIS rules, agencies must obtain the advice
of outside agencies or individuals who have jurisdiction or expertise as to
whether a proposed action may be exempt. Here again, the rules do not
specify which outside agencies or individuals to consult. It is left to an
agency’s discretion to choose who to consult and determine on its own
whether it has fulfilled the requirements set forth in the rules.
In its most recent draft rules, the Environmental Council has proposed to
eliminate the consultation requirement altogether in regards to individual
exemption declarations. We have determined that this proposed change
would not only reduce agency oversight, but also make the process more
isolated and less inclusive, which is contrary to the intent of the EIS law.

Department record-keeping of exempted projects discourages
public review
The EIS rules require an agency to keep the memo declaring a project
exempt from an environmental assessment on file and available for
review by the public. The rules do not specify, however, the types of
documents an agency must maintain on file, which could create an
inconsistency among agencies in the quality and quantity of information
that is available to the public.
Records of harbors-related projects, including those determined to be
exempt, are maintained by the DOT Harbors Division. A project number
is assigned to project correspondence such as internal memos and letters.
Project correspondence is then placed into a project folder which is
numerically filed in a filing cabinet. Documents for exempted projects
are housed with all of the department’s project files and are not
maintained in a separate filing cabinet, as shown in Exhibit 2.1.
This method of record-keeping was described in the Environmental
Center’s 1997 report, which concluded that any meaningful inspection of
project exemption records would require a person to examine every
project file within the agency’s domain. We found this to be the case at
the Harbors Division. To fulfill a request by our office for a list of
exempted harbors projects from 2004 to 2007, a Harbors Division
employee needed to sort through thousands of project folders by hand.
The Harbors Division said it took its employee two weeks to complete
the task. When asked whether a member of the public would have taken
as long to complete the task, the Harbors Division Engineering Program
manager said it would have taken a member of the public even longer
because: 1) the Harbors Division office staff would not provide any
research assistance as it is not required by law to do so; and 2) the
Harbors Division would first need to look through the requested files to
ensure confidential documents are removed before they are made
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Exhibit 2.1
Department of Transportation’s Harbors Project Filing Cabinets

Cabinets containing thousands of DOT Harbors Division’s files of on-going projects. Files of completed
projects are housed in a separate room. Photographs courtesy of the Office of the Auditor.
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available for public review. Thus, not only are exempted projects filed
among non-exempted projects, but confidential documents are filed in
the project files and not segregated from information that should be
available for review by the public.
In its 1997 report, the Environmental Center concluded:
The inability to readily examine a collected record of exemption
designations makes meaningful review of the system impractical and
highly unlikely. . .the lack of a centralized file of exemption
notices. . .violates both the letter and the intent of the EIS Rules.

The condition reported by the center in 1997 continues today at the DOT.
Its record-keeping system inhibits any meaningful review of project
documents and does more to discourage, rather than encourage, public
participation in the exemption process.

Agency exemption
determination process
lacks accountability

Our review of the EIS rules as well as interviews we conducted with key
stakeholders reveal there is no clear agency or entity responsible for
providing oversight of the agency exemption determination process. In
fact, agencies with the statutory authority to provide guidance and
thereby preserve and promote the intent of Chapter 343, HRS, are given
few, if any, opportunities to provide input in the exemption process. The
only means provided by law that creates some level of oversight for
agency exemption determination is the public’s right to bring the matter
to court. Even the public’s right to sue, however, does not vest until after
the agency’s exemption determination has been decided.
This lack of oversight and enforcement leaves an agency to police itself
and decide whether its actions are within the exemption framework. In
this respect, Hawai‘i’s EIS law differs from the National Environmental
Protection Act (NEPA). By law, NEPA is administered by the
Environmental Protection Agency (EPA), and compliance with the
nation’s environmental laws is the goal of the EPA’s Office of
Enforcement and Compliance Assurance. As the federal NEPA
recognizes, enforcement is a vital part of encouraging the regulated
community to meet their environmental obligations. Enforcement deters
those who might otherwise profit from violating the law and levels the
playing field with environmentally compliant companies. To carry out
its duties, the EPA has civil, cleanup, and criminal enforcement
programs.
Unlike NEPA, Hawai‘i’s EIS law does not name an enforcement agency,
and therefore neither the OEQC nor the Environmental Council has the
means to enforce the environmental review process. Lacking these
critical components, we conclude that there is no established mechanism
to hold an agency accountable for its exemption determinations.
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EIS laws and rules lack enforcement authority
The Office of Environmental Quality Control and the Environmental
Council share the duty of administering the EIS system. However, the
EIS law does not grant enforcement authority to the OEQC or the
Environmental Council. Section 343-6, HRS, states that the council may
adopt, amend, and repeal the EIS rules. The law also directs that the
council’s rules include nine specific areas, including prescribing the
contents of an EIS, prescribing procedures for the preparation and
contents of an EIS, establishing criteria to determine the acceptance or
nonacceptance of a statement, among other areas. The law does not,
however, name an enforcement authority or require that the council’s
rules include a means for enforcement of the EIS law.
Interviews with current members of the Environmental Council and a
former director of the Office of Environmental Quality Control
confirmed that neither entity has any statutory enforcement authority.
Thus, agencies are left to police themselves.

Environmental Council and Environmental Center have
limited involvement
By statute, the opinion of the director of the OEQC carries significant
administrative weight. The OEQC director is responsible for advising
the governor on environmental issues as well as providing advice and
assistance to private industry and government agencies. However, the
EIS rules do not require agencies to consult with the OEQC director in
matters of exemption. Even though the OEQC director is empowered to
offer guidance to the governor and government agencies on
environmental issues, it is questionable what weight the director’s
opinion carries, if any.
The functions of the Environmental Council, which is administratively
attached to the OEQC, include the ability to make recommendations to
the director of the OEQC in matters of ecology and environmental
quality. The council also serves as an information conduit through which
the OEQC director is able to learn about the public’s concerns and
positions on environmental matters.
Similarly, the Environmental Center, which represents all members
within the university community who have a direct interest in ecological
and environmental issues, also plays a significant role in facilitating and
coordinating the transfer of environmentally pertinent, interdisciplinary
information from the university system to federal, state, and county
agencies and other organizations. One of its primary purposes is to assist
the OEQC director to stimulate and coordinate efforts to determine and
maintain environmental quality in the state.
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The EIS law and rules overlook these valuable resources and fail to
ensure a coordinated and cooperative working relationship between
agencies, the OEQC, the Environmental Council, and the Environmental
Center. Interaction and collaboration among these entities would further
support the intent of the EIS law.
At present, the EIS rules allow agencies to make exemption
determinations on their own. For example, the Department of
Transportation, though not bound by statute or regulation, chose to
consult with the OEQC director on the exemption for the harbor
improvements relating to the Superferry project. Before issuing her
opinion to the department, the OEQC director did not seek the advice of
the center or the council even though their statutory functions are to
assist the director in matters of environmental quality. When asked why
she had not consulted with either the center or the council, the director
stated that there was no statute or regulation that obligated her to do so.
Thus, the director told us that she made the decision on her own.
In fact, efforts by one member of the council, the then-chair of the
council’s Rules Committee, to bring DOT’s letter relating to the
Superferry project to the council at its regularly scheduled meeting in
March 2005 was stymied. The member had missed the filing deadline
for the agenda, and there were insufficient members present at the
meeting to add the item. Even knowing of this and of other members’
interest in the Superferry project, however, the OEQC director did not
notify the council that she had issued a letter of concurrence to the
department regarding its exemption determination. As there was no
council meeting in April 2005, the matter would have had to wait until
the May 2005 meeting. Given the delay, the council member did not
pursue the agenda item.
The exclusion of the Environmental Council and the Environmental
Center prevented both from providing guidance at the outset in matters of
ecology and environmental quality. We also found that the OEQC
director’s autonomous decision-making and lack of consultation with the
council contributed to an overall lack of awareness that this project
circumvented public scrutiny and was being considered for exemption.
To avoid such autonomous decision-making, and in accordance with the
intent of the EIS law to encourage public participation, cooperation, and
coordination in the environmental review process, we encourage
development of an exemption process that requires the OEQC director to
solicit input from the Environmental Center when agencies request
advice and assistance from the OEQC director regarding exemption
determinations. Furthermore, protocols should be established directing
the OEQC to notify the council when such developments occur to make
the exemption determination process more transparent. Notification not
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only serves to involve the council in advice given by the OEQC director,
but also informs the public by including the item in a properly noticed
agenda.

Public involvement in exemption process is through litigation
In the case of an exemption determination, the public’s only recourse is
litigation. The law provides a 120-day window of opportunity for the
public to file a lawsuit to contest an agency’s determination that a
particular project is exempt from environmental review.
In its 1991 review, the Environmental Center concluded that litigation
was not often utilized by the public due to the expense of taking legal
action and the difficult odds of convincing the courts to overturn an
agency determination. As set forth by the Hawai‘i Supreme Court in its
opinion in the Superferry litigation, in order for the department’s
exemption determination to be overturned, the court must determine
whether the agency’s factual determinations were clearly erroneous, and
whether it otherwise complied with the EIS law and its implementing
regulations, as a matter of law. The “clearly erroneous” standard is very
difficult to overcome as the review is significantly deferential, requiring
a definite and firm conviction that a mistake has been committed.
If litigation is the only avenue for public participation in an agency
exemption determination process and the standard of review is
significantly deferential to the agency, we conclude that the EIS system,
including both the law and its rules, is flawed. The exemption process
affords wide discretion to agencies and neither enhances environmental
consciousness nor encourages cooperation.

Construed as a
Federal Deadline,
Hawaii Superferry,
Inc.’s Shipbuilding
Date Drove the
State’s Decisionmaking

In 2004, the State developed an overall strategy and policy direction for
the Superferry project, but expressed frustration over the Hawaii
Superferry, Inc.’s delays in delivering an operational plan. During that
year, the department’s “ferry project team”—employees who played key
roles in the project—expressed a preference for a strategy that included
constructing permanent harbor improvements and conducting an
environmental review. It became clear, however, that the department’s
preferred strategy was contrary to Hawaii Superferry, Inc.’s preference,
which it stated was to avoid a time-consuming environmental review and
meet its June 30, 2005 deadline obligation to the U.S. Department of
Transportation, Maritime Administration (MARAD). Ultimately, a
decision involving the governor’s office was made that directed the
“ferry project team” to pursue scenarios that would exempt the ferry
harbor work from an environmental review. We found, however, that the
June 30, 2005 deadline that drove the entire process was not a federal
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MARAD deadline, but instead Superferry’s shipbuilding deadline.
Details remain murky as to whether the department’s “ferry project
team” ever verified the origin of the June 30, 2005 deadline.
Based upon our review of department emails sent between May 2004 and
February 2005 as well as interviews with current and past department
employees, we identified several employees who comprised the “ferry
project team.” They included the director of transportation, the
department’s deputy director of administration, chief planning officer,
deputy director of harbors, and the Harbor Division’s administrative
services officer, planning engineer, and project engineer.

Project team expresses
frustration in
developing Superferry
harbor plan

In April 2004, the department held an internal policy meeting to develop
an overall strategy and policy direction for the Superferry project. At
that meeting, a policy decision was made by the director of
transportation, and project team members were told to keep at a
minimum the harbor improvement work to accommodate the Hawaii
Superferry, Inc. They were also told that major improvements would not
be constructed until the company established itself as a viable operation.
Department emails and documents reveal, however, that the project
team’s efforts to carry out the policy were hampered by Hawaii
Superferry, Inc.’s failure to submit an operational plan. Project team
members also expressed frustration as strategies to accommodate the
Superferry were in constant flux, sometimes at the directive of
department leadership.

Lack of Superferry operating plan hinders project team
members
In September 2004, department emails show that project team members
became aware that Hawaii Superferry, Inc. had no operational plan and
expressed amazement at the lack of available documentation for a project
of that size. The lack of operational planning by the Hawaii Superferry,
Inc. was cited by a project team member as the cause of many of the
problems they had encountered.
On September 29, 2004, the chief planning officer requested Hawaii
Superferry, Inc. to provide an operations plan for each of the ports it
planned to call in Hawai‘i. What the project team received from
Superferry, however, was not an operations plan but what one team
member described as “a generic presentation of needs.” As shown in
Exhibit 2.2, one of the project engineers said he would like to be more
forceful with Superferry but was fearful the company would complain to
the governor who openly supported it.
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Exhibit 2.2
Email From DOT Project Engineer to Superferry Project Team
Member

Source: Department of Transportation

Later emails among project team members show that Hawaii Superferry,
Inc. still had not submitted a proper operations plan to the project team as
late as December 2004.

Ever-changing scenarios to accommodate Superferry raised
anxiety for project team
Throughout Fall 2004, the then-deputy director of harbors told us the
department was looking at various alternatives to enable Hawaii
Superferry, Inc. to meet its targeted commencement date and that “things
were constantly changing.” This constant change added to the anxiety of
the project team as evidenced in an email, Exhibit 2.3, reacting to a lastsecond change by department officials to move the Superferry berthing
location at Kahului Harbor.

Exhibit 2.3
Email From DOT Superferry Project Team Member to Other Team Members

Source: Department of Transportation
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The chief planning officer told us the project team members had been
rushed from the onset and that they could not work any faster than they
did.

A June 2005 Superferry
deadline “drove”
department actions

In late 2004, Hawaii Superferry, Inc.’s targeted start date for its interisland ferry service was January 2007. Based on this projected date, the
state Department of Transportation worked to complete all necessary
tasks to enable Superferry to begin service.
During our audit, we reviewed department documents and emails and
conducted interviews with key department officials to determine what
actions the department took to prepare the state’s harbors to
accommodate the high-speed ferry service. During our review, we
identified a single date—June 30, 2005—that significantly impacted the
department’s decision-making and actions. In fact, we found that this
date drove the DOT’s exemption determination process.

Project team expresses preferred Superferry project strategy
Our review of department documents reveals that in December 2004, the
department’s ferry project team expressly preferred a strategy that
included constructing permanent harbor improvements and conducting
an environmental review. This strategy was cited as being the most
viable option because it was cost-effective and would reduce contracting
and procurement time for the State. In the long run, building permanent
harbor improvements would be more cost-effective than building interim
harbor improvements first, and permanent harbor improvements later.
The preferred strategy also would have required the Hawaii Superferry,
Inc. to prepare a statewide environmental assessment related to its
operations and the ferry system. The reason given by the department’s
ferry project team for this particular recommendation was that it would
reduce the State’s risk of a legal challenge. Members of the ferry project
team expressed the opinion that lack of a statewide environmental
assessment would leave the department “open to questions.” Members
also expressed that it was important for Hawaii Superferry, Inc. to have
the lead in performing an environmental assessment because it—and not
the State—would bear the responsibility for any delays. Also, Hawaii
Superferry, Inc. would be forced to do its own due diligence. Members
in favor of this recommendation also argued that an environmental
assessment would address public concerns and that it was the “right thing
to do.”

A “new hurdle” for the department surfaces in 2004
Around December 2004, Hawaii Superferry, Inc. informed state officials
that failure to meet a June 30, 2005 deadline would prevent the company

32

Chapter 2: State Circumvents Environmental Review To Meet Purported Federal Deadline

from operating in the islands. Department records and our interviews of
department officials reveal that department administrators accepted
Hawaii Superferry, Inc.’s assertion that meeting that deadline would
determine whether it would be able to operate in the state. Our audit
research indicates, however, that the department did not conduct
sufficient due diligence to verify whether the deadline was valid for the
reasons Hawaii Superferry, Inc. claimed. In fact, we found that in order
to meet the deadline, department administrators elected to implement
strategies that eliminated an environmental review of harbor
improvements in connection with the Superferry project. These
decisions were made against the preferred strategies of key members of
the department’s ferry project team. Ultimately, these key members
believed that pursuing a strategy to meet the Hawaii Superferry, Inc.’s
deadline would end up being more costly and expose the State to a
greater risk of litigation and public criticism.
Documents show that Hawaii Superferry, Inc. disclosed the June 2005
deadline to the department’s ferry project team during a meeting on
December 17, 2004. According to documents and interviews, Hawaii
Superferry, Inc. attributed the deadline to the MARAD which provided a
key financing component for the Superferry project.
During the December 17, 2004 meeting, Hawaii Superferry, Inc. told the
department’s ferry project team that MARAD had qualified its loan
guarantee commitment by requiring all environmental clearances to be in
place by June 30, 2005. Thus, if this condition were not met, Hawaii
Superferry, Inc. would lose its loan guarantee, which would prevent it
from operating in Hawai‘i. A department official describes Hawaii
Superferry, Inc.’s disclosure of the June 2005 deadline as a “new
hurdle. . .which changes the whole picture.”

The June 2005 deadline “drove the process”
According to department documents, Hawaii Superferry, Inc. refused to
do an environmental assessment. A department deputy director said the
level of “push back” the department received from Hawaii Superferry,
Inc. when the project team suggested that it do an environmental
assessment was not expected. The department’s chief planning officer
added that the company consistently held to its position that it not be
required to conduct an environmental assessment. According to the thendirector of transportation, the then-deputy director of harbors, and the
chief planning officer, Hawaii Superferry, Inc. stated that any
environmental review would be time-consuming and prevent it from
meeting its June 30, 2005 deadline obligation to MARAD. According to
department officials, Superferry stated that requiring an environmental
assessment would be a “deal breaker.”
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A meeting involving members of the department’s ferry project team, the
Hawaii Superferry, Inc., and the governor’s chief of staff was held on
December 30, 2004 at the governor’s office. Department emails show a
decision was made during this meeting, although they do not reveal who
made the decision. Current and former department officials and
employees who worked on the ferry project were either unable to recall
who made the decision at that meeting or chose to invoke executive
privilege when asked who directed the team. The decision directed the
ferry project team to pursue scenarios that would exempt the ferry harbor
work from an environmental assessment.
An email sent shortly after the December 30th meeting by the chief
planning officer expressed confusion and surprise over the decision. The
text of the email is shown in Exhibit 2.4.

Exhibit 2.4
Chief Planning Officer’s Email About the December 30, 2004
Meeting

Source: Department of Transportation

The chief planning officer also noted in her email that in order to have all
environmental clearances in place by the June 2005 deadline, all options
except for the exemption route would be excluded. In an interview with
the then-director of transportation, he related that the meeting focused on
how to make the Superferry a reality and that the June 2005 deadline
“was driving the entire process.”
Department documents show that some team members acknowledged
that while an exemption strategy would satisfy the June 2005 deadline, it
was also “risky” in that it would invite legal challenges. In a department
email, the chief planning officer wrote, “We would be crazy to go
exemption.” Another department document states that “holding
ourselves to June 30, 2005 deadline for environmental clearance. . .this
does not appear to be in our best interest.” In an interview, a department
deputy director recalled that “everyone recognized [an exemption] was
not a 100 percent lock that it would be okay.”
The then-deputy director of harbors acknowledged that even though ferry
project team members may have preferred other options, he believed
those options were not viable and that the staff viewed things through a
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limited perspective and not from a policy standpoint. The deputy
director added that the June 2005 deadline “whittled down” the options
of what the department could do and by when it could do it. He admitted
that the deadline meant excluding options that would have required an
environmental assessment.

Details about the department’s efforts to validate the June
2005 deadline are murky
The department director said it was the DOT’s obligation to verify with
MARAD that the date was valid. The director said this responsibility fell
on the deputy director of the Harbors Division. The then-deputy director
of harbors told us he could not recall if the date was verified but that the
department “probably” did so because the department would not simply
take Hawaii Superferry, Inc.’s word that all environmental clearances
had to be given by June 30, 2005. He was convinced the June 30, 2005
date was from MARAD and that the date could be verified on MARAD’s
letter of commitment with Hawaii Superferry, Inc.
Under the Title XI program, upon MARAD’s commitment of loan
financing, a letter of commitment is issued to the applicant by the U.S.
Maritime Administrator. The letter of commitment includes numerous
requirements the applicant must fulfill in order to close the loan
guarantee.
According to Hawaii Superferry, Inc., on December 29, 2004, MARAD
issued a draft letter recommending the company’s loan guarantee for
approval. A copy of the letter was shared with the state Department of
Transportation on January 4, 2005. MARAD’s letter of commitment was
accepted by Hawaii Superferry, Inc. on January 25, 2005. Among the
preconditions outlined in the January 2005 letter of commitment was a
requirement that Hawaii Superferry, Inc. confirm—prior to the closing of
its agreement—that the State had appropriated the funds for
infrastructure improvements.
According to the letter of commitment, Hawaii Superferry, Inc. had until
January 2006 to fulfill all the preconditions set forth by MARAD. In
order to meet this timetable, Hawaii Superferry, Inc. needed state
lawmakers to appropriate funding for the project during the 2005
legislative session. Our review of state records shows that the harbor
work associated with the Superferry project was not in the 2004
executive budget but was included in the 2005 executive budget.
Contrary to the department deputy director’s assertion, however, the
associate administrator in charge of the Title XI applications processing
office at MARAD and the project manager both confirmed that the letter
of commitment does not reference a specific deadline date. A copy of
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the letter is shown in Appendix A. Hawaii Superferry, Inc. had up to one
year to meet MARAD’s preconditions in order to close the deal. Our
review found no reference to June 30, 2005.
The associate administrator at MARAD also noted this one-year period
was not a “hard deadline” and could have been extended if agreed to by
MARAD and Hawaii Superferry, Inc. Moreover, on three separate
occasions, the associate administrator at MARAD told us that she does
not recall receiving an inquiry from the state Department of
Transportation to verify whether MARAD required that environmental
clearances be in place by June 30, 2005.

Questions surround
the origin of the
deadline

Department documents stated that Hawaii Superferry, Inc., attributed a
deadline of June 30, 2005 to MARAD. If the State was to meet the
deadline, there was no time to conduct an environmental review. Our
review of the MARAD documents uncovered no mention of the deadline.
Despite this, both the director of the transportation department and the
deputy director of harbors continue to attribute this deadline to MARAD.
They also agree that this deadline was significant and ultimately drove
the decisions that would follow.

MARAD denies issuing a deadline to Superferry
During three separate interviews with our office, the associate
administrator at MARAD denied having set a June 30, 2005 deadline
requiring the Hawaii Superferry, Inc. to have all environmental
clearances in place. Contrary to Hawaii Superferry, Inc.’s assertions, as
described in department documents, MARAD officials stated that it
would be inaccurate to attribute this date to MARAD. The MARAD
project manager, who coordinated the drafting of the closing
requirements for Hawaii Superferry, Inc., also supported the associate
administrator’s position. MARAD’s Title XI letters of commitment set
no deadlines other than the standard one-year period applicants receive to
meet all the preconditions. Indeed, the letter shown in Appendix A does
not refer to a June 2005 deadline.

To meet Superferry’s deadline, the State abandons an
environmental assessment
MARAD said Title XI loan guarantee cases are typically categorically
exempt from environmental review as the loan guarantees simply provide
the financial means to build the ships. These vessels usually have port
facilities already in place that are designed to accommodate the ships.
When asked, MARAD clarified that the Hawaii Superferry case was
different because the vessels’ planned ports of call needed to be altered,
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which might have triggered an environmental assessment. If an
environmental assessment was performed, there was always the
possibility that the port facilities could not be built due to environmental
concerns. MARAD’s position was that it was not willing to finance the
construction of any vessel that might be unable to operate because it has
no port.
As a result of those concerns, MARAD inserted a requirement in its letter
of commitment to Hawaii Superferry, Inc. The precondition was that the
State had to provide confirmation that an environmental assessment of
the port facilities would not be required. MARAD reiterated that it did
not impose a June 30, 2005 deadline, or any specific date, as part of this
precondition. The only deadline MARAD issued was the standard oneyear period that began January 2005 when its letter of commitment was
issued to and accepted by Hawaii Superferry, Inc.

Deadline tied to Superferry’s agreement with shipbuilder
In a declaration by Hawaii Superferry, Inc.’s chief executive officer to
the Second Circuit Court of Hawai‘i, the chief executive officer stated
that the June 30, 2005 date was a deadline established under an
agreement with its shipbuilder, Austal USA, LLC. This agreement calls
for Hawaii Superferry, Inc. to secure financing by the June 2005 deadline
in order to pay Austal to build its vessels.
MARAD said its loan guarantee was important for Hawaii Superferry,
Inc. because it enabled the company to issue the bonds to finance the
construction of the vessels. MARAD also pointed out that the chief
executive officer’s court statement makes clear the June 30, 2005
deadline is based on a two-party agreement between Hawaii Superferry,
Inc. and Austal and does not represent a MARAD deadline.
Our attempts to interview Hawaii Superferry, Inc. executives for this
report were unsuccessful. Because Hawaii Superferry, Inc. sought
certain preconditions for any interviews with company representatives in
connection with this audit, we elected not to conduct the interviews. The
preconditions are not aligned with the policies and practices of the Office
of the Auditor. However, we were able to review portions of the
company’s contract with its shipbuilder, Austal USA, LLC, and
confirmed that the June 30, 2005 deadline was driven by a need to secure
financing in order to pay Austal to build its vessels.

Conclusion

Faced with too little time and opposition from Hawaii Superferry, Inc.,
the state Department of Transportation abandoned efforts to require an
environmental review for harbor improvements needed to accommodate
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the ferry service. Flawed EIS law and rules enabled the department to
trigger its exemption determination list and bypass the environmental
review. Details surrounding the department’s efforts to validate the
origin of the June 30, 2005 deadline are murky, making it likely that it
relied on Hawaii Superferry, Inc.’s representation that the date was a
federal deadline. In the end, the State may have compromised its
environmental policy in favor of a private company’s internal deadline.
It remains to be seen whether these decisions will cost the State more
than its environmental policy. These are issues we intend to discuss in
Phase II of our audit.

Recommendations

1. The Legislature should consider:
a. Making appropriate and aligned changes in the Hawai‘i Revised
Statutes to identify and empower an agency or entity with
authority to enforce the Environmental Impact Statements laws
and rules; and,
b. Requiring agencies to provide the Office of Environmental
Quality Control (OEQC) individual agency exemption
determinations in a timely fashion for publication in the
Environmental Notice and for posting on the OEQC’s website.
The Environmental Council shall determine the form of the
information provided.
2. The Environmental Council should:
a. Amend the EIS rules to require agencies to document and file
records of their findings that address HAR 11-200-8(b) for
actions that have been determined to be exempt and identify the
kinds of documents the agencies must maintain for actions that
have been determined to be exempt;
b. Amend the EIS rules to require the director of the OEQC to
consult with the Environmental Center of the University of
Hawai‘i before the director issues an opinion of whether an
individual action is exempt;
c. Amend the EIS rules to require that agencies should review,
update, and submit their exemption lists every five years—or
sooner if the Environmental Council determines that changes are
required—to the Environmental Council for review and
concurrence;
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d. Amend the EIS rules to require agencies to contact the director
of the OEQC as one of the required outside agencies or
individuals to consult prior to reaching a decision regarding an
exemption determination;
e. Amend the EIS rules to require agencies to consult with outside
agencies and individuals as the Environmental Council deems
appropriate prior to reaching a decision of an exemption
determination; and,
f.

Amend the EIS rules to ensure the OEQC provides training and
assistance to agencies to ensure statutes and rules are complied
with when they propose actions subject to the EIS law.

3. The Office of Environmental Quality Control should:
a. Establish a process by which the Environmental Council is
notified when the director of the OEQC receives a request for an
opinion or consultation from an agency if a proposed action is
exempt and provide the Environmental Council a copy of the
resulting opinion and any consultation records;
b. Establish a process by which the director of the OEQC consults
with the Environmental Center of the University of Hawai‘i
before the director issues an opinion if a proposed action is
exempt;
c. Ensure that documentation of such environmental exemption
notices and opinions is maintained by the OEQC and is made
available for public review; and,
d. Establish guidelines including a checklist for use by agencies to
ensure that all of the steps required by Section11-200-8 (b),
HAR, to protect the environment have been properly addressed
for a proposed action before reaching a decision of an exemption
determination.
4. The Department of Transportation Harbors Division should:
a. Modify its record-keeping process to facilitate public review of
exemption determinations.
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Response of the Affected Agency

Comments on
Agency Response

We transmitted a draft of this report to the Department of Transportation
on April 4, 2008. A copy of the transmittal letter is included as
Attachment 1. The department responded to the draft in Attachment 2
and included a comment section from the Department of the Attorney
General.
In its response, the department does not dispute either our findings or
recommendations and generally supports our recommendations. The
department stated that it has already started a program to revise its
records retention practices for exemption determination records.
The department provided specific comments, including an objection to
our use of a 2004 Engineering Branch organizational chart. The 2004
organization structure is significant as analysis and decisions relating to
the Superferry harbor improvements were made by staff in 2004 and
2005, prior to later branch reorganizations. Later charts—for example,
2005 or 2006, as the department suggests—are not relevant to the
Superferry decision timeframe and may be confusing. We have further
clarified in the report our use of the 2004 organization chart.
The department also objected to our description of a Harbors Division
employee needing to sort through thousands of exempted harbors project
folders by hand. The department stated that there would have been
“hundreds,” not “thousands,” of files. Yet, the statement in our report is
a quote of the division’s engineering program manager’s answer to our
interview question. When asked roughly how many files did the
employee have to search to compile the list, the manager told us
“thousands.” Thus, our statement is a quote of the manager’s response to
our question.
The department disagreed with our report that to date, we have received
about half of the documents requested from the department. The
department included as an attachment to its response a letter dated
March 19, 2008 where it disputed this statement. We disagree with the
contents of this letter. In fact, in many cases where the department said it
responded, the request has never been addressed or was only partially
fulfilled.
For example, we requested a list of detailed harbor improvements
reviewed by the department along with any notes and analysis performed
that demonstrate the department went through the steps required by the
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environmental law and rules before declaring exempt the harbor
improvements needed to support the Superferry project. This
documentation would show the harbor improvements would have
minimal or no significant impacts, both primary and secondary; no short
term, long term, or cumulative effects; do not affect an environmentally
sensitive area; do not negatively impact the economic and social welfare
and cultural practices; and fall within the exemption classes listed on
DOT’s Comprehensive Exemption List. Though the department claims
to have responded to this request, we only received documentation of
how the barges and ramps fall within the DOT’s exemption classes.
The department rejects any inference that a decision was made by the
governor’s office directing DOT to pursue exemptions. Yet, the
department’s emails detailing that a decision was made during the
December 30, 2004 meeting at the governor’s office are self-explanatory.
Further, we corroborated the emails with interviews of former
department officials. Accordingly, we stand by our finding.
In its response, the department also included comments from the
Department of the Attorney General. We do not generally include in our
reports comments from agencies other than the agency being audited, in
this case, the Department of Transportation. However, the attorney
general’s insistence on commenting on our report by inserting his
response into the DOT’s response is consistent with his level of
involvement throughout our audit. His objections to our requests and
attempts to limit our audit scope and access to records and department
officials are inappropriate and interfere with the Auditor’s constitutional
and statutory responsibility to conduct audits.
The attorney general went through extraordinary and time-consuming
measures to interfere with our audit process by conducting reviews of
both public and allegedly confidential documents and electronic mail and
monitoring our interviews of department staff. Our request for
documents is a normal part of our audit process. In fact, agencies usually
give us direct access to department records and we perform our own
searches through their records. Had we been allowed to follow our
normal audit process, the Department of the Attorney General would not
have had to spend so much time reviewing documents and emails and we
would not have encountered delays. Moreover, we note that our request
for digital copies of electronic mail was never met; instead, the attorney
general provided hardcopy printouts of emails, thus undermining our
ability to do electronic searches and further delaying our audit fieldwork.
After a careful review and consideration of the department’s comments,
we made minor changes and clarifications to our report, none of which
affected our findings and conclusions.
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