M@00408

CONSTITUTIONAL CONVENTION RECORDS, 1894
Stenographic Record of Proceedings: <
15th, 16th Days /




are read

the Whole

Constitution be

there is any need to put

Yo
take

to . Commi




| Mo00408 |




'MO00408

(':‘ €

mitt

¥
H

or other

®
i
o




.~ Mooo408




M000408




: Meo0408




0
(&)
<
(oY)
()
(&)
=




M000408




M@00408

of

’

ry bit

€

>







Mo00408

Fxecutive are to be trusted at

ever Deen

to vaote®

tilmes it

1ps not in

1o

L roduced
work
necessary for him to be
him Letters of
\;,.\ 76 o v ::- »‘ o el y faor ty 7 ‘)“F‘HFS

case 1n

in mind

officer. I was not  carried




" MP0O40s




mised hereto-

Executlive

in vower to

every adninistration

ever yoo

Y /')’i .‘/ T

were on the

other amend-
There are goot

neciled to

onstitution is mow they

30

matter at all,

ment who wilil




Me00408




‘,'15

1l sters should ha

y have

e r bheern a

vieMandlocc
viC AN le ss

argument in favor of the passage of thi sQ@rticie

this Grticle

co rry

unity ands




. MO00408




Mo00408

L rsue

3

recomt-

as

ndec

e

Bl
-4

P
¥ oA

3%
i

bound %k

are

e

a7




. MP00408




Mo00408

$
O e .,

inst ance,

for us

TR G
stri ke

same priviiege as heretofore
1t never

was




- Mooo408




Moo0408

11k

el

m

ilable

2

f avs

5

HOHTH

the

provisi

Wil
ne

"t
ii0

ve

@
L.
P
(o

ze

LLE

yommi

for a

e

aml

-
b

Bl

44,,4.‘

(

reqgul re

3!

ed

uir

9

e

e Pr

i

NS
& L

A SR
OILG &l

¢




Mo00408




Me00408

wril

SRR SR SR e
sone 1 aw j,“,i, i

0O Wn

ime we




Mo00408




Mo00408

Y

53 P

SWe A

3

¥

and

ere

1




. G T

" MoP0408




M
N
S

Mo00408

eed

154

t

vt

N XIS ¥ U

L2

P P TIN O T
verianeiit,

rut the

{
{




' Meee4esﬁ




Me00408

ithoutl then,genti emern,
carried out .voters could
and there would be 1o end of them,
The: y would have
he woters untiil
have advanced
countery right
L Alls
he re and
the control of
not carry out the
system,w
which has worled well 3 heen no abuse. Under
to anybody,except

goverrment .

ster now for

the goverrment.

condition by any neans-,
We can admit the s - of the theories,which haw Deen
advanced i this matter,and which would apcly 1if we were an
ideal Republic 1at is,a Republic composed of citizens of ore

kind, We are as

Say what




~ Mooo408




vresent pretty efiectaally
were wide
not
not readily
=T A ve
How
peoble

tizens,ut

shut out

anything

e

come T[rom

be from t hited State and we are perfectly safe

the vote s here to

mom

this privilege may to a certala

S s L U e
tnat 1S

1s to




| MPO0408




the proposition of the con Lee, there are two

s 3 P

remote conti yies s sted.,a corrupt Executive aind

one c¢lass
provision
remote contingency to countem-
the  immi -
The bulk of tiem
owed to vote thr

Executive,that

cCOnce

may he

have  sone

-

for that vrovision,w

L fli'} ?’h e

favor of




" MP00408




ek

P P byl
Aarveras

mode

noe

it

dent ' s makion




"~ Meee4es | |




Golden Thread

Horner, losel

te,
1, Carter,Damon, Hat
A

recom

membe rs have co




" Mooe4es | |




4

Mo00408

goveritnendt,

have urnder

have

Cabinet for the

Fres

P JN 8

L ro yed,

1

with

b

T

¢cie the other




. Mooo408




Mo00408

di rect

-
L

ary Com-




. Mo00408




Mo00408

Commlt—

f

Serious

content

that the

£©

ke 8 P |

PCUR—
»pijnent ald

111y school iﬂ
and super-

not umer the







the other

nlcn wil

reriaLll

gy

maily

irected to

schools do a




" M00O40S




he gove!l | bt v should be under the suvervision

i il 3 1D

order to

most.

gre

were goln

of this comuittee before sign-
» &




e L (R

. Meeo4os | |




pe

Mo00408

nary

il

Sen

TL0 11

08 AL

subml t Y

<
b

i 1

MO &=

~
ia

o
>

oi

o

iLoH

e

Y4
L

e

onols

i




. Mo00408




ﬂ(‘){,,’,ﬂ. < s

.0 Boys'

contimie To

ve riment




Moo0408




 MO040e8 [

of these schools are not going to be handed over to the
governuent ,but are going to be continued to be conducted
under the private control as at present,and 1f they need
some definite sum as capitation fees to assist them to go on
alone,this Legisiature will have the discretion and will
have the power Lo say just what assistance they shall receive
and what shall be withheld. Therefore 1 submit that as
drafted,as it is fixing a definite time in the distant
future when the Qrtic'ﬁe shall go into operation,it is a safe
one for us to adopt,and that it is safe for even the warm
friends of these schﬁo“is to suprort,and I trust it will
receive practically the unanimous consent of the Convention,
Mr . Damon. Mr,Chalrman,in closing this debate on this
subject,the more 1 have locked into this and the more I have
studied it in its different asvects,the more convirnced I am
that the adoption of this Article will be one of the
brightest stars in this Constitution. I ém sure of it.
Now when it eomes to the question of these private schools
being droppred, you have got to drop the creeds that are back
of them and block them out of this country first. Those are

1

the things th at carry these schools forward, When you
block the presbyterian or {he congregational element out of
this country,then Kawaiahao will stop and it wont stop
bvefore, And' so it is with these other schools, The noble
men and women who are backing thewm will never see them go
under. If they do,the Central Union Church and ewry other
church in this country ought to be closed uo,

Mr,.W,0,8mith., Further adding to the closing of this

debate,I say it will be one of the darkest @tars of the

Constitution,and it will be one of the darkest days of the
-6 47~
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Convenition if the ACtion is going to result in the closing
of those schools,which would be inevitable, We have over
three hundred thousand dollars apiropriated for the common
schools., I do not wish to be mistaken or misunderstood,for
I do rnt(believe in giving one dolliar of publiec funds which
is not supervised by the goverrment or by the Board of Educa-
tion,but this countey is ndt and will not for many years
be in a vogition to have such schools as that and carry them
on. It will cost more than the ?ublic are willing to pay.
philanthropy, the and the public sviritedness
It has been through theAlarg@ neartedness,of citlzens that
those schools have been maintalned in the paét and they are
doing work that cannol be aporoached by the common schools in
Hawaiian
any way. Look at the,girlg that have been educated in
boarding schools and compare them with the education in the
common school and .see what the result is. if the gove mrmeht
is going to be 1n a position to take all these schoo 5 over
and carry them on,that is one thing to db\which will take
years,and it camoot for many years,if it ever does, Wi th
the amendment proposed that xk it shall have the supervision
and control ,leaving out the word “exclusive” the ob ject will
be attained without the damage. It will be a dark day for
Hawzli when those schools are wiped up,and you put that word
"exciusive” there and 1t will wipe them up.

Mr,Ables, The Attorney General evidemtl y has got less
confidence in the govermument to be established under Une
Republic of Hawall than I have. I believe the goverrmment
will e equal to the emergency. It seems to me putting this
off for two years 1s starting it in the right direction.

The sooner we start in té devise ways and means to establish

a public school system in this country the better of f we
-648-
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will De. I have more confide nce in the Bxecutive of this
govermment evidentiy than the Attorney General, I belilieve
it will be equal to it.

The ane :zls'hnez;'t of Mr,. W, 0,8mith is put and lost,

Article 95 1s vassed as recommended by the Judic-
iary Commitiee,

Section i of
AAr‘ticie i01,as recommended by the Legislative

Committee ,is read.

Mr . Carter, Mr.Chairman,I move that the articie Dbe
entitied "Impeachment"”.

Mr,Bmeluth. I would like to inquire what commltiee
fathers this article.

Mr,Waterhouse. I have an amendment to offer, I move
to amend Section i by adding after “thereto" the words:
"Provided, however,that mothing herein contained shall prevent
the perempltory removal from office of any person who is
disloyal to the Republic,or is opposed to its avowed objiect
and purposes,or who favors in any way either by word or deed
the restoration or establishment of monarchical gowerrment
in the Hawailian Islands®.

Me.Dole., 1in answer to Mr.Emmeluth's question,this
substituted Cartic”ie was prepared by myself,and Mr.Ivith
adopted it as a report of the Legislative Conmittee,and in
that way it was reported. Mr,.Chairman,the amendment of Mr,
Waterhouse 1s very patriotic and very creditavle to him,but
I do not think that it is necessary. There is nothing in
the Qrticie whi «:ﬁ forbids or which implies that there is any
restraint on other methods of dismi ssal., This 1s simply a
provision for impeachment and nothing else,and it is rather

obtrusive there . I believe in the principle thoroughly,and
‘ -649~
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that prineiple to dismiss disloyal persons exists and always

will exist. The Glrticle as it stands is not restrained or
limited in any way whatever,

Mr . Wilder. Mr,Chairman,I merely rise to ask for
information. As one of the offenses an office holder shall
ve disgmissed or impeached for is "and assessment of office
holders for partisan political expenses or being accesvsor.y
thereto”, #Wili some man please explain to me what an offi-
cer has to do to be gullty of an assessment under that
clause? I would like to have an explanation, I we mean
by that that an office holder is never to e assessed in
helping to pay political expenses or ask anyvody else 1o or
be accessory thereto,why I am opposed to any such principle
entirely. i believe that the political expenses of a party
have got to be carried on by those that supvort it. while
I do not believe that an office holder should be assessed
like they way they are in the United States,where they assess
an office holder pro rata according to the amount he is pald,
I believe every office holder should pay a certaln suu
towards the political exvenses of his party.

Mr.Dole. The point,Mr,Chairman,is thks,not that an
office mk holder should not contribute freely for his party
exgenses,not that party persons should not come to him with
a subscription iist and ask him for assistance,but this is to
prevent the President or any head of a bureau or any officer
who has the paver ol dismissal of any officer under ‘him from
compeliing him or using his influence to compel him from
fear of dismissal or fear of some prejudice to swbmit to an
assessment, T™hat 1is what it means,and that is what the

words mean I think without any doubt, it is a matter which

-850~
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I believe is important enough to be placed in the constitu-
tion,because the assessment of office holders for Qolitical
purposes withput such provision in the United States has
become a matter of great’scandal and a matte? of great
injury o the public service,

Mr.Wilder., With that interpretation of it I have no
particuiar objection that that was to be construed 1t would
be objectionable to ask an office holder to contribute
expenses to his party. i believe they are the very ones
that should supvort 1it,

Mr.Carter, Me.Chairman,I move to amend by striking ou
all after the word "office” in line 6 in Section 1 as recom-

mended by the committee, This is practically the fixing of

<

a crime or an imveachable offense,and I submit it 1is altogeth—

er too vague and geueral in its terms to be of any value and
to be cacable of application,and that it is just vague
enough to tonvey uncertainty and lead to misunderstandings
and mistakes. i hope that the words will e stricken out.
Mr.Ables. I second that motion of Mr Carter's, i
believe the article,as Delegate Carter says,is very vague.
It seems to me it would leave a good chance for a doubt.
I believe the office holders would always be bad emough to
take the benefit of a doubt.
Mr.W.0.Snith. It seems to me there is no question
about the meaning of it. It says ®The President and all
civil officers of the Republic shall be l1liable to be removed

if they do certain things. if the President or any civil

officer is guility o%)the assessment of office holders for

partisan political expenses or belng accessory thereto,he 1is

1iable to be removed. As the President has remarked,this
-851~
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does not mean at all any reasonable contributions for the
proper purpose, But when it comes down to the President or
any civil officer assessing,fthp re is a well-defined meaning
of assessing,-any officer of the Republic,it 1is degrading the

ol

whole power of his office. it is one of the worst features
of American politics. A'suba rdinate cannot assess a
superior one. it might be some subordinate offigcer would be
guiity of assessing his suverior or assessing the President
himself. The weaning is perfectly clear when you take it as
a whole, The President and all civil officers of the
Republic shall not be guilty of assesswent of other officers
for partisan political purposes, T know it 1s not in
accord with some political methods,but it is in accord with
clean govermnent. The assessment is a well-understiood word
and has a clearly defined meaning, You vay up or jou

suffer the conseguences. When we say assessment of tdxes,
you pay your taxes or suffer the consequences. it does ot
mean that they should not contrilute,but they shall not be
assessed by their superior officers for partisan purposes,
and it is in the interest of clean govermment that that
should be there.

Mr.Ables. I do not want to be understood as favoring
any form of govermment that would allow us to do that which
from the way this @rticle is worded might be done. I
believe the Juciiciar*y Committee could frame a better articile

than this.

(P PA)
Mr.Carter, I understand the meaning of the word

"agsessment”,there arek two classes of assessment; one is a
contribution levied under and by force of law like the

assessment of taxes,which is done in consequence of legisia-
-653—
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tive enactment,and the other definition of the word assess-—
ment is a contribution either voluntarily or by the use of
ve rsuasion.

Me, W, 0.8mith. You cannot find that in the dictionary,
An assessment is an involuntary thing by a corporation or
anything else,

Mr . Carter. How,Mr,Chairman,are we going to be a wtiness
to the possible spvectacie of the impeachment of a President
by an antagonistic Legislature,because some leglisiator was
asked to subscribe ten doliars’> 1 submit that is strictly
within the terms of this portion of this section, No one
would decry more than I the abuse of the power of assessing
contributions that has been wi tness@é_in the United States

nd other countries under a democratic govermnent, I submit

this is something which should be left to the good taste of

office holders,and certainly if any &egislation on that

sibiect is to be attempted it can be framed in the most
careful manner, Declarations in this mamer as in this
section leave the matter absolutely uncertain,and a hostile
Legisiature might use that to turn out of office the best
President that might e elected in alli Hawall,

Mr.W.0.Smith. I would like to add that the matter of
agssessment is directly ovrosite to a voluntary act. When a
corporation assesses its stock-holders,it meails jou DAy up
or yu take the consequences. it 1s not a voluntary contri-
bution. An assessment implies that there is some compulsion
about it. That is the whole point of this provision,

The amendment of Mr,Waterhouse is put and declared
carrlied.

e Bmmeluth. Mre,Chairman,I call for a division on that
-653~-
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vote,

Mr,lleCandless., Mr . Chairman,l call for the ayes and
noes on that proposition, I want to wvut them on record,

f there is anybody here in favor of keeping that class of
people there,let us know it right®here,

Mr . Boneluth, There is nobody who would vote to keep
them there more than Mr.McCandless under certain conditioiis,
I am not oprosed to the proposition to expel persons not in
syipathy with the government or in sympathy with the inteits
and purposes of the government,but 1 do mt want to see that
tail tacked on in regard to monarchy,. You knock off that
tail and 1 will vote for 1t as quick as Mr McCandliess or any
member of the Convention. I do not want to see monarchy
mentioned in the constitution,

Mr.Vivas. 1 am ready to wote ¥o strike out anything for
Republiec,

Mr. W, 0,.8mith., I wouid move to amend that by striking
out ali after the word "purposes"®,

Mr, Bumeiuth I second that motion.

Mr. Waterhouse., Mr,Chairman,I hope it will pass just as
it reads there.

Mr.Roberison, Mr.Chai rman,lit seems to me the effect of
Mr . Waterhouse's amendment will be that officers cannot be
pre=emptorily removed for any other causes than those speci-
fied. Consequentl y,it wiil do more harm than good. i am
in favor of the amenduent <;f‘ Delegate Carter to strike out
the last two lines of the amendment as vrinted, It seems to
me that will have the eifect!

Me.D.B.Saith. I would like to know who is going to do

all this,who is going to dismiss the Presidentl
-654~
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Mre Waterhouse. It is provided in the constitution,
Mr,Dole. Mr,Chailrman,Mr, Robertson's suggestion is well
worthy ‘of consideration. A specification of the causes of
removal by the common rule of construction excludes all
others, And the danger will be that it will be limited
outside of impeachment on the grounds of disloyalty alone,
The Chairmuan, The first motion i1s Mr.Carter's motion.
Me.Dole ., If that is to be put fow,l wish to read to
the house the meaning of the word assessment according to the
Century dictionary. Assessment ,the act of assessing,
determiining or adiusting the amunt of taxation,charge,

damages,ete, ;Lo be palid by an individual,a company or a

community. I do not think the word assessment can ve con-

fused with wvoluntary contributions possibly, it has a
distinet techaieal meaning. it means in this case the
determining of an amount to be paid in this case by an
individual in office.

The motion of Mr.Carter 1is put and the vote is a

Mr,Carter, I will call for the ayes and noes,

Mr.Ena, I second the motion,

The Chairmuan. The ayes and noes are called,

The iotion of Mr.Carter is lost on the foliowing

division:

Ayves:— llessrs.Ables,Allen,Carter,licCandless,Robertson,
G.H.Wilcox,Wilder., (7)) .

Noes: - Messrs.Brown,Damon,Dole, Enmeluth, Ena,Hatch,
Horner,loseya,XKahauleilo,Kalua,Kauhane ,King,Lyuan,Mendonca,
Morgan,iott,Pogue,Rlice,D,.B.Smith,W.0.Smith,Tenney,Vivas,

Waterhouse ,A.5.¥ilcox,Young. (25) .
-655-







. MP00408

Mr.Dole. Mre,Chairman,the vote on Mr,Waterhous#s ame -
ment was questioned and a divislon called for.

Mr.Waterhouse. 1 think the motion on my amendment was
carried,

Mre,Bmmeluth. Mre. Chalrman,pending the decision by t.hé
Cheir in regard to a division there was a motion made by
Mr Vivas to strike out all after the word “"purpose” in
Mr . Jaterhouse 's amendment ,which amend ment I seconded.

Mr.Carter, Me.Chairman,as there seems to be an honest
question as to whether or not this is the proper place in
the Constitution in which this provision should aprear,and

as to its legal effect,l move the amendment as offered be

referred to the Committee of the Legislature,

Mr.W.0.Smith. I cannot see any question about that ,.

Mr. Carter, t was suggested by the President that this
might exciude the removal from office for any other cause,

Me W,0,.3mith, I agree with Mr Carter, I am afraid of
the effects of it ,while I agree wholly with the principle
expressed.

Mre.Hatch., Mr.Chaieman,I do not think that there is
anything in doubt which has been suggested for this reason,
The doubt would arise from inference merely,-const ruction,

\

Now,no infer—ence by construction coul d‘\be put upon any
clause of the Constitution which will confiict with an
express positive enactment in a different part of the Con-
stitution, If it were silent there,I believe the polnt
would be very well taken,but,as I recollect it,the express
power of removal is given to the President and the C,a'binet.
An affirmative power of removal having been given in words,

that power,I contend,will not be lost by any inference which
-656 -







might he drawn from the @(rticle which has been suggested.
“"The President shall have the ’gzower,wi th the apcroval of the
Cablnet,to r-emove any of the officers enumerated in the last
Article,except the Auditor General,and the District Magis-
trates,who shall be removable as provided by law; and the

&
Judges of the Supreme and Circuit Courts,who shall be
removavle only as herein prescribed; and except the meuwbers
of the Cabinet,who shall be removable only with the conseunt
of the Senate."” There is ampther place where the power of
removal is referred to. On page 33 the members of the

Cabinet shall be responsible for the conduct of their

respective departments,and,with the avproval of the Presgident /

shall have the apvpointment and removal of the foliowing heads
of Bureaus under their respective devartments,viz: The

Suype rintendent of Public Works; the Surveyor General; the
Registrar of Deeds; the Superintendent of the Homlulu Water
Works; the Marshal;, the Collector General of Customs; the
Tax Assessors 1lu Chief and the Post Master General, and also
the heads of any other Bureaus created by law,

Mr,Robertson. Mr.Chairman,neither of these @Grticles
referred to enumerate any causes of removal. Consequently,
the Court,in construlng the Constitution,would search around
for causes and would find those causes in this proposed
amendment ,and then they would say these were the only
causes for which the President and Cavinet etc. could remove
officers. I do mot think the objlection is good,

Mre,Brmmeiuth, I move this matter be referred to the
Judiciary Conmittee,

Me Morgan, I second the motion,

¥he Chairman, There is already one motion to refer to
-857-
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the Legislative Committee,

Mr.Carter, 1 moved it be referred to the Legislative
Committee so that we would have the benefit of the Attorney
General,

The motion of Mr.Carter is put and carried,

Mr.Dole. Mr.Chairman,I do not understand the whole

@ir“t- cle 1s referred,but only this amendment, I move that

on the 6th line the word "and" be changed to "or",bheing

necessaryk to carry out the meaning.

Mr Ables. I have an amendment I would like to offer to
this @r‘ticﬂe before 1t goes to that committee,

The motion of Mr.Dole is put and carried.

Mr, Ables, Me,Chairman,I want to offer the following
amendment ,after the word “"expenses® in the second to the last
line to strike out the words "or bLeing accessory thereto”,
so that it will read "orm assessment of office-holders for
partisan politicai expenses" and then stop right there,

Mr.Waterhouse, 1 second that,

Mr.Carter. Mr.Chairman,l hope this amendment will uvass,

the
T think all of the @rticle with reference to vagueness ap-

n
plies with particuliar fo Y‘GP to this portion,its being
accessory thereto. it is a matter exceedingly difficuit to
prove,and it will give the ovvortunity for partisanship to
work the utmost mischief,
The amndment of Mr Ables 1is put and carried,

Mr. Carter, i move that Section 1 as reported and

amended be adopted for recommendation,

Mr.Dole. There is an amendment to this section which

has been referred to the Committee of the Legislature,so it

cannot be admpted.
-658~
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Me,.Carter, 1 withdraw that motion,

Mr.Brown., I move the section as amended be recommitted
to the Commnittee on the Leglislature,

Mre W.0.8mith, I second th@'mo'i;ion.

The motion of Mr.Brown is put and carried.

Article 12,as recommended by the Legislative

Committee,is read.

Mr ,Brown., I move the Committee recommend the house
adovt 1%,

Mr.Waterhbuse, I would like to hear the minority
revort of the committiee,

Mr.W,0.9mith, The report of the c:oﬂmmi ttee was signed by
two. Tt is the report of Mr,Brown and myself, The otiher
two menmibers of the committee took exception to the introduc-
tion of rallways and also that the taking for private use
should be confined to rights of way. 1 introduced the RERIX
report favoring it as it is now printed on this slip, For
the sake of bringing it before the Convention I would offer
the following amendment,which has not originated by myself,
ut has been suggested and may cover the whole ground,after
the words "public use” in the first line to strike out the
words "and may be used by others" and substitute in place
thereof the following words "and rights of way may bLe
obtained across the way lands of others”™, Angd then it
will read as follows: "Private property may be taken for
public use,and rights of way may be obtained by others tha
the owners thereof for railwsayszys" etc. The two of t,he.
commitiee who reported in favor of the @Grticle as printed on
this slip were of the opilnion that the taking that may be

used by others for these purposes simply did give a right of
-B359-
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way. it was taken for that purpose, But this wording
saves any possible ground in that respect, Private proverty
may be taken for publiec use upon due process of law and just
conpensation and may also be taken for rights of way across
the lands of others than the owners thereof for the purposes
specified. I offfer this as an amendment which should meet
with the views of the others,although 1 believe the original
is sufficient,

Mr,.Browni. I second the amendment.

Mr.Hatch, Me,Chairman,I want to speak a word on behalf

of private railways. Public railways do not need any men-

tion,because they are covered by the general law,but a

private railway,such as a plantation raliway,which is used
merely for the purposes of that plantation,carrying its own
freight and its own cane etc., is almost a matter of necessity
in many districts of thése islands, If you shut off the
possibliity of such enterprises, you do a damage to the great
industry off the country. Take a case of this kind,such a
case as recently occurrea, A rallway has to be bullt over
a rough country and comes to a place where 1t can cross a
ravine simply by going over a kuleana of some small tract of
land of some person. If it cannot get the right to ¢ross
that land,-of course compensation has to be made,and no
Court ever allows such a right to be granted without a very
handsome thing,-but if it cannot be oblained at all,the whole
scheime of that ralliway may have to be abandoned,because from
the nature of things it would have or might have to go so
far out of its way to get across that gulch tha it would be
of no use, That is exactl y what occurred very recently in

the District of Hamakua on Hawaii, There is a iaw,which
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has been on the stai;ute book for some time,authorizing
private railroads to be laid out and giving them the power of
acquiring rights of way,but that law has a very doubtful
constitutionality in the absence of some express provision
in the Constitution granting the Legislature that power,

I think it is a reasonable power to grant to a Company who

are carrylng on their agricuitural enterprises on a 1arge

scale, in case off necessity théy should have the right to

carry such road across private property of individuals,
Mr.Damon., This amendment meets the objections whieh I

raised at a previous sitting of the Convention,and I think it

has carefull y guarded t‘rzé rights of property holders of

every nature, it is no more than right that raliways and

the carrylng of flumes and ditches across the gu‘lchés should

be aliowed. "{‘L is,to a certain extent,a public benefit,

I heartily approve of the amendment as proposed by the

Attorney General,

The amendment of HMecW,0.Smith 1s put and carried.

Mr.Browi. I move the article as amemled now pass,

Mr Vivas. 1 second that,

Mr McCandless., I do not think this goes quite far
enough. It does not say anything here about mamitacturing
purroses. It does not say anything here about a railroad
for transportat lon purposes.

Me.Hateh, That is a public railway;, that 1s alright,

Mr. McCandless, Is this broad enough to take that in?

Mr.W,0.8aith, That is a public use provided for by law,

Mr,Emmeluth, Mr,Chailrman, I would like to ask what the

words commencing with"public use shall incliude? are put in
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article on Eminent Domain for,

Mr McCandless. I move after the word "agricultural®

we add the word "manufacturing®.

Me.Damon., I second that,

Mr.Dole. I would suprort that only I think it does not
go far eunough. it is very difficult to amend the Constitu-
tion,and there are a number of things which are overlooked
in this schedule. I will amend Mr.McCandless' motion by
adding ”elecﬁricv1ighiing,eiectric powers,televhonic and
telegraphic”,

Mé.McCandiess. I accept that amendment,

Me.W.0.80ith., I think that ought to be considered a
littie more carefully. That is simply for private purposes,
for private telephones,and I do mt see where the public
benefit comes in. it seems to me it has gone about as far
as it can go. When it comes to a public entercrise liet
such COrporation be incorporated and give it a franchise.
The main idea was that this matter of ilrrigation and water
development was a matter of public benefit,but when you get
down to the matter of a private telepvhone to go uron amther
man's 1and T do not see where the public statute comes in,
The original idea of the right of eminent domain is this,
private property may be taken for public benefit; that is,
public use is paramount, The benefit of the many must

<&

prevail over the right of the individual,but when you are

getting down to say that private property may be taken for

private use we want to be a littie careful how far we go.
I£ it is a public telephone company,that is one thing.
There are certain franchises that the govermment can give

for electric iighting or telephoning companies,but when it
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comes to a private telephone or a private electric light,and
a man can have telephone poles across my yard without my wish
there is no public benefit in that, The otler great

prevailing reason was that you cannot develop the irr gation

of the countey without benefitiing the public,but you cer-
J ¥

tainly can help a man with his electric light or telephone

poles without benefitiing the publiec. The manufacturing is

as far as you ¢an go. Beyond that 1 do not think we ough
to go.

Me,Bomeluth., Me,Chairman,in the language of the Rev.
Dr.Talnage,of all the days of the Convention this is the best
day,and of all the hours of this day this is the best hour.
When I can hear the Attorney General get up and say m‘.ght
here 1n the Convention that the many have rights tha the few
ought to respect,why I think there is a littlie awakening,

Now ,Mr,Chal rman,about t‘his anendment . Iliustrations will
do a great deal in matters of this kind,and T will illlustrate
for instance,
the way the granting of a franchise to the te lephone compaxny,)4
works, About four or five months ago I did about one hun-
dred and fifty dollars worth of repairing on the Brewer
Block on the corner of King and Bethel streets,and I will say
that every dollar of it was necessitated by the telephone
and electric light wires runuing over that bullding, Right
across the street is a vroverty belonging to either Mr.l‘}ambn
or the Damon Estate that they went to work and put a hitch
down on to the bare roof and nailed right thwmugh the rof,
He could have sued for damages on it, You go through this
town and lock at the way the trees are butchered up,compared
with the mumber we had a few years ago. I do not believe in

granting private corporations rights to do such things as
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that. I believe there 1s a limit at which such rights
ought to be allowed to e carried. On a general proposition
I do not see how Mr McCandless' motion can avall anything

to mamifacturing purposes for the reason that as the draft
reads the uses shall e solely for rai'iways,drains,f'_lumes,

agricul tural,
water plyes and ditches used for,milling,mining,démeéstic or

A
sanitary purposes. That i1s the way I read it. it is mwot
that property can be condemned for manufacturing purposes.
So I do not see ‘that the insertion of manufacturing here
would avail much.

Mr.Dole. Me,Chairman,the difficulties whieh the last
sveaker peferred to and the abuses and the trespasses on
private property are very oven facts in Honolulu,and the
reason that those abuses have been so flagrant has-been

that
because there was no law like the law we are trying to
establish which would vrovide for these uses in a legal way
and would prevent the abuses which are now taking place and
which are so injurious and so inconvenient to those proverty
owners, I these things were ‘put in the iaw then they will
be reguiated by some authority,-juries perhaps,-and the
public will be benefitted, These eunterprises are for the
benefit of the public,the pubilic prosperity and public
interest concerning them,even thciugh the y be private
enterprises,and I believe that the move is in the right
direction, We shoul d'favor‘ enterovrise and we should favor
the development of business of all kinds and make the expense
to the uninterested parties as slight as possible. We can
only do that by having these rights and privileges,insteéd of
loosely lying around as they are now,fixed by law,

Mr W, 0.Smith. I am sorry to differ on that point. it
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seems to me the President is mistaken on one point, When-
ever such comuany require a use which can be construed as a

public use,we have already got it. That is the principile

we have here,but the amendment goes a great deal further
than that, it says private property mayhbe taken for
private telephones,private electric wires or anything of
that kind. That is where the broad distinction mmes in,
Whenewver for any of these purposes,electrical power,eleciric
or for telephones,which would amunt to & public
use,that is provided for,. We are going too far, Irriga-
tion is for the public benefit and some of these ot her
things,put that,is for a private purpose. Irrigation canoot

be had on such matters for agricultural purposes without the

public being benefitted,but the right of a private tel ephone

would be of mo public benefit to anyvody.
Mr.®Bmaeluth. I would like to see this re-referred to
the Committee of) Legislature.
Mr.W.0.9mith. Before that is done I would say that
every matter was considered ver y carefully.” We had several
e of the Committee to examine the matter very
fully and carefull y indeed. This matter of water right is
taken from some of the constitutions of the states of the
United States where they heve been very carefully cons dered,
I have examined the 1aw of France,Spain and Italy with
regard to this matter of irrigation. This matter of private
electric wires and televhones I do not think it is any use to
refer to the Legisiative Committee,. It will nat get any
further,
The motion to refer Lo the Legislatiwe Co_mmittee

is put and lost.
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Mr.:?o.‘ber‘ison. Mr.Chaiman,I move to strike out all
words after "mamfacturing” in the proposed amendment,
make Mr, McCandless' original motion again,

Mr.Young. I second that,

The motion of Mr.Robertson is put and carried.

Mr,.Bmeluth. I move to strike out all from the word
»public” in the 6th line,

The Chalrman. We have this motion before us. The
motion is to add to the 3rd line the word "manufacturing"

The moltion to add the word "'mamifacturing"” in the
3rd line is put and carried,

Mr, Baaeluth., Me.Chairman,I move to strike out in line 6
beginning with "Public use” to the end. My reason flor that
is that parties have sald in the rear of the hall here that
this was directed solely toward a certaln private person
owning private rights in that way, If any forelign communit y
wants to come in here and buy up,let them take their risks
with the rest of us.

Mr.Brown, That is all very well, Rut supcwose a piece
of land is worth so much and is person is offered three or

o

four hundred dollars an acre and he wants more. if a man
A
Wa.z'ri;s/\mi iiion for some l1land that is worth about ten thousand
dollars,it is just to o ver such contingencies as that tnat
this is in there,
The Chalrman, Me,Bmmeluth,will you repeat your motion?
Mr, Bmneluth. To strike out the second paragraph.
The motion of Mr. Emmeluth 1is put and lost.
Mr.W.0.8mith., I move the Article pass as amended.
Mr.Baldwin., Mr.Chairman,in line 3 after the word

vdrain® there should be a comma,
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Mr.Brown. I move the section pass as amended.

Mr, W . 0,89mith. I second that,

‘Artic‘xe 12 is passed as recommended by the
Legislative Committee and amended.

Mr.Kalua, I would like to ask the Chal muan whether a
motion can e made in commitiee to reconsider a vote that has
been taken by the committee. The reason why 1 ask the
question is because I know that the commitiee has beeun doing
a great many things that really they had no right to do,and
we have got in the habit of acting contrary to the rules,
and I thought if this was out of order we might o it once
more, i wish to reconsi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>