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APPLICANT 
PUBLICATION FORM 

 
Project Name: Konohiki Kihapai, LLC, Grant of Easement on State Lands at Kapaa, Kauai. 
Project Short Name: Konohiki Kapaa Easements  
HRS §343-5 Trigger(s): Use of State Lands 
Island(s): Kauai 
Judicial District(s): Kapaa 
TMK(s):  (4) 4-4-006: portion of 012 & 013. 
Permit(s)/Approval(s): BLNR approval of the easements. 

Review and approval of plans by the DLNR Engineering Division. 
Approving Agency: Hawaii State Department of Land and Natural Resources 

c/o Kauai District Land Office 
3050 Eiwa Street, Room 208, Lihue, HI  96766 

Contact Name, Email, 
Telephone, Address 

Wesley T. Matsunaga, District Land Agent 
Wesley.t.matsunaga@hawaii.gov 
808-274-3491 
3050 Eiwa Street, Room 208, Lihue, HI  96766 

Applicant: Konohiki Kihapai, LLC. 
Contact Name, Email, 
Telephone, Address 

Gilles Lebbe 
gilles@greenenergykauai.com 
808-634-8845 

Consultant:  
Contact Name, Email, 
Telephone, Address 

 

Status (select one) Submittal Requirements 
_X_ DEA-AFNSI Submit 1) the approving agency notice of determination/transmittal letter on agency letterhead, 2) 

this completed OEQC publication form as a Word file, 3) a hard copy of the DEA, and 4) a searchable 
PDF of the DEA; a 30-day comment period follows from the date of publication in the Notice. 

____ FEA-FONSI Submit 1) the approving agency notice of determination/transmittal letter on agency letterhead, 2) 
this completed OEQC publication form as a Word file, 3) a hard copy of the FEA, and 4) a searchable 
PDF of the FEA; no comment period follows from publication in the Notice. 

____ FEA-EISPN Submit 1) the approving agency notice of determination/transmittal letter on agency letterhead, 2) 
this completed OEQC publication form as a Word file, 3) a hard copy of the FEA, and 4) a searchable 
PDF of the FEA; a 30-day comment period follows from the date of publication in the Notice. 

____ Act 172-12 EISPN 
(“Direct to EIS”) 

Submit 1) the approving agency notice of determination letter on agency letterhead and 2) this 
completed OEQC publication form as a Word file; no EA is required and a 30-day comment period 
follows from the date of publication in the Notice. 

____ DEIS Submit 1) a transmittal letter to the OEQC and to the approving agency, 2) this completed OEQC 
publication form as a Word file, 3) a hard copy of the DEIS, 4) a searchable PDF of the DEIS, and 5) a 
searchable PDF of the distribution list; a 45-day comment period follows from the date of publication 
in the Notice. 

____ FEIS Submit 1) a transmittal letter to the OEQC and to the approving agency, 2) this completed OEQC 
publication form as a Word file, 3) a hard copy of the FEIS, 4) a searchable PDF of the FEIS, and 5) a 
searchable PDF of the distribution list; no comment period follows from publication in the Notice. 

____ FEIS Acceptance 
Determination 

The approving agency simultaneously transmits to both the OEQC and the applicant a letter of its 
determination of acceptance or nonacceptance (pursuant to Section 11-200-23, HAR) of the FEIS; no 
comment period ensues upon publication in the Notice. 

____ FEIS Statutory 
Acceptance 

The approving agency simultaneously transmits to both the OEQC and the applicant a notice that it 
did not make a timely determination on the acceptance or nonacceptance of the applicant's FEIS 

mailto:Wesley.t.matsunaga@hawaii.gov
mailto:gilles@greenenergykauai.com
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under Section 343-5(c), HRS, and therefore the applicant’s FEIS is deemed accepted as a matter of 
law. 

____ Supplemental EIS 
Determination 

The approving agency simultaneously transmits its notice to both the applicant and the OEQC that it 
has reviewed (pursuant to Section 11-200-27, HAR) the previously accepted FEIS and determines that 
a supplemental EIS is or is not required; no EA is required and no comment period ensues upon 
publication in the Notice. 

 

 

____ Withdrawal Identify the specific document(s) to withdraw and explain in the project summary section. 

____ Other Contact the OEQC if your action is not one of the above items. 

 
Project Summary: Konohiki Kihapai LLC is applying to the BLNR for four grant of perpetual, non-

exclusive easements over State land (a stream, a ditch, & railroad ROW) at Kapaa 
Homesteads, 2nd Series, Kapaa, for access and utility purposes.  Applicant plans to 
repair/replace and/or construct new bridges for crossing a stream, a ditch, and an 
abandoned railroad right-of-way. Standard best management practices will be 
implemented to minimize erosion.  No archaeological, cultural or biological 
resources are present.  The existing bridges have previously been in use by the 
plantation for several decades, but are now in poor condition and require 
immediate repair/replacement.  A total of four easement crossings are required as 
depicted in the attached illustration.  Easement AU-1a (700 s.f.) a section where 
the stream and railroad right-of-way bisects each other, Easement AU-1b (700 s.f.) 
to cross the stream, Easement AU-2 (31,799 s.f.), a crossing for where the ditch 
and railroad bisect each other, and Easement AU-3 (300 s.f.), over the railroad 
right-of-way. 
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ENVIRONMENTAL ASSESSMENT 
 
 

The Applicant is in the process of establishing a farm and potentially a seven (7) 

unit agricultural Condominium Property Regime (the "Project") pursuant to the provisions of 

Hawaii Revised Statutes ("HRS") Chapter 514B on certain property located in Kapaa, 

Puna, Kauai, Hawaii, known as Lot 127, Kapaa Homesteads, Second Series, identified by Kauai 

Tax Map Key No. (4) 4-4-006:002. The Applicants USDA NRCS Soil and Water Conservation 

Plan for the 29.2 acre farm was approved on September 14, 2015 [Exhibit "A-2"]. No CPR 

application have been applied for to date. The Applicant has filed a Request For State Lands 

Application Form with the Department of Land and Natural Resources ("DLNR") for three 

perpetual, nonexclusive easements ("Easements") for access and utility purposes over three 

Right Of Ways ("ROW") identified as: the Konohiki Stream right of way containing 0.96 acres 

[Kauai TMK No. (4) 4-4-006:013 (por.)]; a 15-foot wide ditch right of way ("Ditch") containing 

0.46 acres [Kauai TMK (4) 4-4-006:002 (por.)]; and a railroad right of way ("RR/ROW") 

containing 0.73 acres [Kauai TMK No. (4) 4-4-006:012]. The purpose of the Easements will be 

to provide access and utilities in favor of the Project across the ROW to Olohena Road (a State 

road). There is no other possible access to a public road.  The Applicant is proposing to make 

road improvements to the ROW as described herein. The Property has a “grandfathered” 

access to Olohena Road over a bridge built during pineapple and cane farming times. The 

bridge is in disrepair and cannot be safely used any more. [Exhibit "A-3"]  

 

The Property is described in and covered by Land Patent Grant #8979. The 

property is described as the entire lot 127 (31.75 ac) “excepting and reserving therefrom” three 

right-of-ways (a stream 0.96ac, a ditch 0.46 ac and a railroad right of way 0.73 ac). The 

Supreme Court of the Territory of Hawaii has interpreted “excepting and reserving therefrom” as 

being a grant of easement (Henry Waterhouse Trust Co. Ltd. V. Henry Freitas), meaning in this 
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case Applicant owns the underlying fee in the right of ways, subject to an encumbrance of that 

fee (the right of way). This is also the interpretation used by the County of Kaua’i.  

Nevertheless, the State of Hawaii’s interpretation of “excepting and reserving 

therefrom” is that it grants a fee interest in the right of ways to the State of Hawaii. Because of 

this claim of ownership the Property’s title reads the following defect “Portions of the land have 

no recorded access to a public roadway over the Stream 0.96ac, Ditch 0.46ac and Railroad 

Right of Way 0.73ac. This has significant consequences: 

- the property is de facto rendered landlocked as the only access to a public road is over the 

stream, ditch and railroad right of way. 

- the impossibility to receive any loans for improvements and farming on the land  

- the impossibility to develop (CPR) the property  

Applicant does not, for the time being, wish to litigate about the ownership 

as its focus is on farming and its resources and time are limited. The present application 

does not constitute an acceptance of the State of Hawaii’s claim of ownership of the fee 

interest in the Right of Ways. 

 

The proposed use of State lands may trigger the Environmental Review process 

as set forth in HRS Section 343-5(a)(1).  

The purpose of the GOE application is to rebuild the existing bridge in a better 

location and outside of the floodway (as determined by a third party flood study [Exhibit "A-4"]) 

and to use the railroad right of way as an ag road / driveway (existing use). 

The E.A. exemption classes [Exhibit "A-5" DLNR, Land Division exemptions 

to HRS Chapter 343] applicable to the current GOE application are: 
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a. Class #1: […] repairs […] of existing structures […] involving negligible or no expansion 

or change of use beyond that previously existing.  

b. Class #2: Replacement or reconstruction of existing structures […] located generally on 

the same site and will have substantially the same purpose, capacity, density, height and 

dimensions as the structure replaced. 

c. Class #3: Construction and location of single, new small facilities and structures […] 

including but not limited to: […] (d) water, sewage, electrical, gas, telephone and other 

essential public utility services extensions and (e) accessory or appurtenant structures 

[…] 

d. Class #4: Minor cut, fill and grading of state property of less than 50 cubic yards of rock 

and/or soil where the vertical height of cut or fill does not exceed three feet. 

There seems to be uncertainty if the rebuilding of the existing bridge in the more 

appropriate location 375 feet downstream would be a “replacement of an existing structure 

located generally on the same site”. To accommodate concerns the DLNR expressed when 

withdrawing the Easement decision from its January 2016 agenda, the present E.A. has 

been drafted.  

 

The Board of Land and Natural Resources of the State of Hawaii ("Land Board"), 

acting through DLNR, will act as the Accepting Authority of the EA.  Pursuant to Hawaii 

Administrative Rules ("HAR") Section 11-200-12B, both the primary impacts (from the use of the 

ROW) and the secondary impacts (from the Project) of the proposed action will need to be 

evaluated. 
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The Applicant has concluded that neither the use of the ROW nor the 

development of the Project will result in any significant environmental effects, and anticipates 

that the Land Board, as Accepting Authority, will make a Finding Of No Significant Impact 

("FONSI") and will issue a Negative Declaration in this matter. 

 

SECTION 1. APPLICANT/SUBJECT PROPERTY/OWNER. 

1.1 Applicant.  The Applicant is KONOHIKI KIHAPAI LLC, a Hawaii limited 

liability company.  The Applicant has authorized Gilles Lebbe to file this Environmental 

Assessment ("EA") pursuant to the Applicant's Authorization [Exhibit "A-1"]. 

1.2 Subject Property.  The property over which the Easements are being 

sought is described as three ROWs of which the State of Hawaii claims ownership and identified 

as: Easement AU-1a (containing approximately 800 ft2) and AU-1b (containing approximately 

320 ft2) over the Konohiki Stream right of way of 0.96 acres [Kauai TMK No. (4) 4-4-006:013]; 

Easement AU-2 (containing approximately 300 ft2) over the 15-foot wide Ditch of 0.46 acres 

[Kauai TMK (4) 4-4-006:002 (por.)]; and Easement AU-3 (containing 0.73 ac) over the RR/ROW 

of 0.73 acres [Kauai TMK No. (4) 4-4-006:012]. The location of the easements is shown in 

Exhibit “C-10”. 

The Applicant is the owner of certain property known as Lot 127, 

Kapaa Homesteads, Second Series, identified by Kauai Tax Map Key No. (4) 4-4-006:002 

(29.247 acres) ("Subject Property"), as shown on Tax Map 4-4-06.  The Applicant is in the 

process of establishing a farm and potentially a seven (7) unit agricultural Condominium 

Property Regime (the "Project") pursuant to the provisions of HRS Chapter 514B.  The Project 

will contain a farm and potentially seven (7) agricultural units with farms.  The purpose of the 

Easements will be to provide access and utilities in favor of the Project across the ROW to 

Olohena Road (a State road). There is no other possible access to a public road. 
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1.3 Ownership.  The State claims ownership of the ROW.  The Applicant 

is the owner of the Subject Property, as set forth in the attached Warranty Deed [Exhibit "B-

1"]. 

 

SECTION 2. LOCATION AND LAND USE DESIGNATIONS OF PROPERTY. 

2.1 Location.  The Subject Property and the ROW are located in Kapaa, 

Puna, Kauai, Hawaii, and is shown on the Location Map [Exhibit "C-1"] and on Tax Map 

[Exhibit "C-2"], and on the Aerial Photograph [Exhibit "D-1"]. 

2.2 Land Use Designations.  The respective State Land Use Commission 

("SLUC"), Kaua'i General Plan, County of Kauai Comprehensive Zoning Ordinance ("CZO"), 

and other relevant land use designations for the Subject Property and ROW are as follows: 

a. SLUC. As shown on the Land Use District Boundary Map 

[Exhibit "C-4"], the Subject Property and the ROW are located in the SLUC 

Agricultural District. 

b. Kaua'i General Plan. As shown on the General Plan Map 

[Exhibit "C-5"], the Subject Property and the ROW are located in the Kaua'i General Plan 

Agriculture Land Use Designation. 

c. CZO.  As shown on the Zoning Map [Exhibit "C-3"], the Subject 

Property and the ROW are located in the CZO Open District and CZO Agriculture District. 

d. Development Plan Area.  The Subject Property and the ROW are 

located within the Kapaa-Wailua Development Plan Area. 

e. Special Management Area. Neither the Subject Property nor the 

ROW are located within the Special Management Area ("SMA") of the County of Kauai. 

f. Violations.  There are no existing violations of any land use laws 

or regulations on the Subject Property. 
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g. Land Use Conditions.  The Subject Property is not subject to 

any land use conditions. 

 

SECTION 3. PAST, EXISTING AND PROPOSED USES. 
 

3.1 Past and Existing Uses.  The Subject Property and lands around the 

Subject Property have been used for agricultural purposes in the past, including truck crops, 

and livestock pasture. There were also 2 single family dwellings on the Subject Property in the 

past.  The property was acquired in 2008 by R3BST LLC who obtained a 12 lot subdivision, 

internal disputes forced them to sell and Applicant purchased the property. Applicant has no 

intention to subdivide the parcel. At present, the Subject Property is fallow awaiting the GOE to 

develop a farm.  The Konohiki Stream is an active, perennial stream that flows from upper 

Waipouli to the Waikaea Canal and the Waipouli Canal in Kapaa. The Ditch is an active portion 

of the East Kauai Water Users' Cooperative which supplies water to the Wailua Houselots 

Reservoir.  The RR/ROW is a remnant that is no longer used for railroad or other public 

purposes. 

3.2 Proposed Uses.  The Applicant is in the process of establishing a farm 

and potentially seven (7) unit agricultural Condominium Property Regime pursuant to the 

provisions of HRS Chapter 514B, as shown on the enclosed Condominium Map [Exhibit "C-

10"].  The Ag Units will range from 1.66 to 7.95 acres.  Each Ag Unit will be allocated the right 

to construct a Farm Dwelling Unit, garage, and agricultural buildings and improvements.  The 

Easements on the ROW will be used for vehicular and pedestrian access from the Ag Units to 

Olohena Road, and for utility purposes. The Applicant will need to make physical improvements 

to the ROW to allow vehicular access and utility use. 
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3.3 Farm Dwellings.  Each of the seven Ag Units will have density for one 

Farm Dwelling which is a single family residence occupied by persons who earn income from 

agricultural activities on the Ag Unit. 

3.4 Agricultural Activities. Agricultural Activities will be allowed on the 

Ag Units. 

3.5 Site Grading.  The Project site will require minimal grading.  Some 

grading may be required for building sites, interior service roads and utilities.  The Applicant will 

obtain all necessary grading permits.  

3.6 Land Coverage.  Each Ag Unit will be limited in Land Coverage to 

maximum fifty percent (50%) of the unit size in Ag zone and maximum ten percent (10%) in 

Open zone. 

 

SECTION 4. DESCRIPTION OF SUBJECT PROPERTY AND IDENTIFICATION OF 
SURROUNDING LANDS. 

 
4.1 Adjacent Property.  The Subject Property is located adjacent to, or within 

300 feet of, the properties identified on the Adjacent Property Index attached as Exhibit "F-1", 

and shown on the Tax Maps attached as Exhibits "C-2" and "F-2" through "F-5". 

4.2 Natural Environment. 

a. General Description.    Kaua‘i is one of the oldest Hawaiian 

Islands, and is a remnant of a huge shield volcano that began its volcanic activity in the early or 

middle Pliocene epoch of the Tertiary period.  The island grew rapidly and volcanic activity 

ceased around the end of the Pliocene period.  Through time and the effects of erosion, faulting, 

collapse, and weathering, the island’s original shape has been greatly altered.   

The topography of the Subject Property varies from flat to gently sloping. The Property is 

crossed by Konohiki stream, a perennial stream. The Property has been heavily disturbed by 
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past uses for pineapple and sugarcane. When the latter activities were discontinued, the 

property was used for livestock and portions were left uncultivated. 

b. Soils.  The soils on the Subject Property have been heavily 

disturbed by sugar cane and pineapple production and contain essentially poor, acid, silty clay, 

as shown on the Soil Survey Map [Exhibit "C-6"]. 

As shown on the Detailed Land Classification Map (Island of 

Kauai) (Land Study Bureau, University of Hawaii) [Exhibit "C-7"], the Overall Productivity 

Rating for lands within the Subject Property is Class C or less productive. 

c. Rainfall.  The Subject Property receives approximately 59 to 

79 inches of annual rainfall (1500 to 2000 mm). 

d. Botanical Resources and Wildlife.   

The vegetation throughout nearly all of the Property is that of vegetative 

regrowth on formerly used agricultural lands. Some parcels were converted to pasture land after 

cane production was abandoned, and others presumably went fallow and natural processes of 

succession proceeded with minimal additional disturbance. A few areas (typically small portions 

of larger, former agricultural land) were too steep for cane production and today support either a 

mixed secondary forest on hill slopes or hau (Hibiscus tiliaceus) forest in gulch areas and along 

the stream and the irrigation ditch. 

The former agricultural lands on windward Kaua‘i show a typical reversion to domination by the 

large African grass known as Guinea grass (Panicum maximum; Carpenter, 2008). Rapid 

growth rate and attainment of large size seem sufficient to eliminate most competing herbs. In 

the absence of grazing pressure from cattle, clumping Guinea grass quickly exceeds 6ft in 

height, forming a nearly impenetrable field successfully out‐competing most other plant species. 

The fields are sometimes intermixed with shrubs and small trees, typically satin leaf 

(Chrysophyllum oliviforme), lantana (Lantana camara), Koster’s curse (Clidemia hirta), button-
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weed (Spermacoce assurgens), and Melastoma sanguineum. Some fields have also been 

randomly planted in the past with trees: Royal Palm (Roysonea), Coconut Palm (Cocos 

Nucifera), Silver Oak (Grevellia Robusta), Ironwood (Casuarina Glauca), Mango trees 

(Mangifera Indica), Swap Mahogany (Eucalyptus Robusta) and other.  

On sloping ground, or areas not developed into pasture as along streams and gulches, a 

Secondary Forest may now be found. This forest is typically dominated by Albizia (Molucca 

Falcataria), Java plum (Syzygium cuminii), with other common trees and large shrubs being Koa 

Haole (Leucaena leucocephala) and Christmas berry (Schinus terebinthefolius). Hau (Hibiscus 

tiliaceus) is ubiquitous in most of the area as monotypic stands (Hau Forest) in wet depressions 

and gulches. No native plants of interest or threatened or endangered plants were found on the 

Property. 

 In areas, which are predominantly Guinea grass, there is little habitat to support most 

avian species. Avian assemblages found in these areas are dominated by esrtildid finches, 

mynas, doves, and cattle egrets in areas that have been mowed or grazed down to a point that 

the birds can forage. Though not encountered, the Property features have the potential to host 

the Hawaiian Goose (Nēne; Branta sandvicensis), that is an endemic species and listed as 

endangered. In secondary forests, the greatest diversity and density of species is found (Rose-

ringed Parakeets (Psittacula krameri), babblers, and thrushes). Not surprising, as this habitat 

type is closest to a “normal” forest with varied habitats that can be used by the largest number 

of species. Though not encountered, the stream and ditch features have the potential to support 

any or all of the four extant endangered waterbird species on Kaua‘i: Hawaiian Duck (Anas 

wyvilliana), Common Gallinule (Gallinula galeata sandvicensis), Hawaiian Coot (Fulica alai), and 

Black-necked Stilt (Himantopus mexicanus knudseni).  

Mammalian species detected on the property are alien to the Hawaiian Islands (feral pig, 

feral rat). Though not encountered, the Property features have the potential to host the 
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Hawaiian hoary bat (Lasiurus cinereus semotus). The Hawaiian Hoary Bat is both an 

endangered and endemic Species, native and unique to Hawai‘i, listed under the ESA.  

e. Flood Hazard.  According to the Federal Insurance Rate Map 

(Map No. 203), the Subject Property is located in Flood Zone X – Other Area’s (Area’s 

determined to be outside of the 0.2% annual chance floodplain). [Exhibit "C-8"] 

4.3 Present Uses And Built Environment.  The Subject Property lies to the 

west of Kapaa Town and is undeveloped.  There are no existing buildings or structures on the 

Subject Property.  Past agricultural activities on the Subject Property have included livestock 

pasturing, pineapple and sugar cane. The surrounding area is primarily rural, dominated by a 

mixture of agricultural and residential uses. 

4.4 Potential Future Uses.  The Applicant has no present plans to develop the 

Subject Property, except as described herein. 

 

SECTION 5. PERMITS REQUESTED AND REQUIRED. 
 

5.1 Grant of Easement. The Applicant has filed an Application with the 

Land Board for a Grant of Easement ("GOE") to use the ROW, which -according to the State- 

consists of State lands, for access and utility purposes. The Application has been filed pursuant 

to HRS Section 171-13(2). 

5.2 Bridge. The Applicant intends to build a new private bridge for heavy 

equipment crossing in the most appropriate location (over Easement AU-1a), the location has 

been accepted by the County of Kaua’i based on the Flood Study [Exhibit A-4]. The bridge will 

be built outside of the floodway and is not subject to any other permits except if the grading and 

grubbing would exceed the threshold in the County of Kauai Sediment and Erosion Control 

Ordinance No. 808. In that case, a Grubbing and Grading Permit will be required and obtained. 
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The existing bridge located over Easement AU-2b will receive minor repairs and maintenance 

not subject to permits. 

5.3 Roads and utilities. The Applicant intends to improve and construct 

private roadways and install utilities on the Property. These roadways and adjacent utilities are 

not subject to permitting except if the grading and grubbing would exceed the threshold in the 

County of Kauai Sediment and Erosion Control Ordinance No. 808. In that case, a Grubbing 

and Grading Permit will be required and obtained. 

5.4 Farming. The Applicant intends to establish a farm on 29.2 acres of the 

Property. Applicant has obtained a Soil and Water Conservation Plan from the USDA NRCS, 

which plan was approved by the East Kauai Water Cooperative on 9/14/2015. This plan was the 

basis to obtain an Agricultural Exemption from the County of Kauai Sediment and Erosion 

Control Ordinance No. 808, which was approved on 5/22/2017 [Exhibit A-2]. 

5.5 Condominium. The Applicant might establish a seven (7) unit agricultural 

Condominium Property Regime pursuant to the provisions of HRS Chapter 514B for which the 

appropriate authorizations will be obtained. 

 

SECTION 6. IMPACTS/MITIGATION. 

6.1 Botanical Resources and Wildlife.  The existing state of botanical 

resources and wildlife have been heavily compromised by past agricultural uses on the Subject 

Property.  As a result, there do not appear to be any mammalian or avian species or botanical 

resources that will be endangered either by the Project or by the proposed use of the ROW. 

Nevertheless, the ROW’s has the potential to host endangered species. The following mitigation 

measures are proposed to mitigate the potential negative interference of the Project with these 

species and are recommended by USFWS. 
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Endangered Hawaiian hoary bat (Lasiurus cinereus semotus): The Hawaiian 

hoary bat roosts in both exotic and native woody vegetation across all islands and will leave 

young unattended in trees and shrubs when they forage. If trees or shrubs 15 feet or taller are 

cleared during the pupping season, there is a risk that young bats could inadvertently be 

harmed or killed since they are too young to fly or may not move away. Additionally, Hawaiian 

hoary bats forage for insects from as low as three feet to higher than 500 feet above the ground 

and can become entangled in barbed wire used for fencing. 

To avoid and minimize impacts to the endangered Hawaiian hoary bat, the following applicable 

mitigation measures will be implemented: 

·         No woody plants greater than 15 feet tall will be disturbed, removed, or trimmed during 

the bat birthing and pup rearing season (June 1 through September 15). 

·         No barbed wire will be used for fencing  

Endangered Hawaiian petrel (Pterodroma sandwichensis), Threatened Newell’s 

shearwater (Puffinus auricularis newelli), and Endangered Band-rumped storm-petrel 

(Oceanodroma castro): Hawaiian seabirds may traverse the project area at night during the 

breeding season (March 1 to December 15).  Outdoor lighting could result in seabird 

disorientation, fallout, and injury or mortality.  Seabirds are attracted to lights and after circling 

the lights they may become exhausted and collide with nearby wires, buildings, or other 

structures or they may land on the ground.  Downed seabirds are subject to increased mortality 

due to collision with automobiles, starvation, and predation by dogs, cats, and other 

predators.  Young birds (fledglings) traversing the project area between September 15 and 

December 15, in their first flights from their mountain nests to the sea, are particularly 

vulnerable.  
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To avoid and minimize potential project impacts to seabirds the following applicable measures 

will be implemented: 

·         Outdoor lights will be fully shielded so the bulb can only be seen from below bulb height 

and outdoor lights will only be used when necessary. 

·         Automatic motion sensor switches and controls will be installed on all outdoor lights or 

lights will be turned off when human activity is not occurring in the lighted area. 

·         Nighttime construction will be avoided during the seabird fledging period, September 15 

through December 15. 

 

Seabirds have been known to collide with fences, powerlines and other structures near 

colonies. To avoid and minimize the likelihood of collision, the following applicable measures will 

be implemented: 

·         Where fences extend above vegetation, three strands of polytape will be incorporated into 

the fence to increase visibility. 

·         For powerlines, guywires and other cables, exposure above vegetation height and vertical 

profile will be minimized. 

Endangered Nene (Hawaiian goose, Branta (=Nesochen) sandvicensis): Nene 

are found on the islands of Hawaii, Maui, Molokai, and Kauai predominately, with a small 

population on Oahu. They are observed in a variety of habitats, but prefer open areas, such as 

pastures, golf courses, wetlands, natural grasslands and shrublands, and lava flows.  Threats to 

the species include introduced mammalian and avian predators, wind facilities, and vehicle 

strikes. 
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 To avoid and minimize potential project impacts to Nene, the following applicable measures will 

be implemented: 

·         Nene will not be approached, fed, or disturbed. 

·         If Nene are observed loafing or foraging within the project area during the Nene breeding 

season (September through April), a biologist familiar with the nesting behavior of Nene will 

survey for nests in and around the project area prior to the resumption of any work. Surveys will 

be repeated after any subsequent delay of work of three or more days (during which the birds 

may attempt to nest). 

.          All work will be ceased immediately and the USFWS will be contacted for further 

guidance if a nest is discovered within a radius of 150 feet of proposed work, or a previously 

undiscovered nest is found within said radius after work begins. 

·         In areas where Nene are known to be present, a reduced speed limit sign will be posted, 

and project personnel and contractors will be informed about the presence of endangered 

species on-site.  

Hawaiian coot, Fulica alai; Hawaiian gallinule, Gallinula galeata sandvicensis; 

Hawaiian duck, Anas wyvilliana): Listed Hawaiian waterbirds are found in fresh and brackish-

water marshes and natural or man-made ponds.  Hawaiian stilts may also be found wherever 

ephemeral or persistent standing water may occur.  Threats to these species include non-native 

predators, habitat loss, and habitat degradation.  Hawaiian ducks are also subject to threats 

from hybridization with introduced mallards.  

To avoid and minimize potential project impacts to Hawaiian water birds, the following 

applicable measures will be implemented: 
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·         In areas where water birds are known to be present, reduced speed limits will be posted 

and project personnel and contractors will be informed about the presence of endangered 

species on-site. 

·         If water resources are located within or adjacent to the project site, applicable best 

management practices regarding work in aquatic environments will be implemented. 

·         A biologist that is familiar with the species’ biology will conduct Hawaiian water bird nest 

surveys where appropriate habitat occurs within the vicinity of the proposed project site prior to 

initiation of works. Surveys will be repeated again within three days of work initiation and after 

any subsequent delay of work of three or more days (during which the birds may attempt to 

nest).  If a nest or active brood is found, the following instructions will be given: 

o   Contact the Service within 48 hours for further guidance. 

o   Establish and maintain a 100-foot buffer around all active nests and/or 

broods until the chicks/ducklings have fledged.  Do not conduct potentially 

disruptive activities or habitat alteration within this buffer. 

o   Have a biological monitor that is familiar with the species’ biology present 

on the project site during all construction or earth moving activities until the 

chicks/ducklings fledge to ensure that Hawaiian water birds and nests are not 

adversely impacted. 

 

6.2 Historical Resources.  The State Historic Preservation Division of the 

Department of Land and Natural Resources determined that no historic properties will be 

affected [Exhibit "E-2"]. The Subject Property has been heavily disturbed by past and present 

agricultural activities. As a result, there do not appear to be any archaeological, cultural or 

historical resources on the surface of the Subject Property or the ROW which will be affected by 

the Project or the proposed use of the ROW.  In the event of inadvertent historic site or burial 
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discovery in the future, the Applicant will immediately contact the Historic Preservation Division 

of the Department of Land and Natural Resources.  

  6.3 Air Quality/Noise.  Neither the Project nor the use of the ROW will have 

significant impacts on the air quality and ambient noise levels in the area.  Air quality and 

ambient noise levels may be affected at a very minimal level by agricultural activities on the 

Subject Property.  All vehicles or equipment used by the Applicant on either the Subject 

Property or the ROW will be properly muffled and maintained to reduce any noise impacts or 

emission impacts.  The Environmental Protection Agency (EPA) and State of Hawaii air quality 

standards will not be exceeded. 

6.4 Flooding and Drainage. The Subject Property and the ROW are situated 

within Flood Zone X – Other area’s, as shown on the County of Kauai's flood insurance rate 

map (Flood Insurance Rate Map 203) [Exhibit "C-8"].  The Project and use of the Subject 

Property and the ROW will meet all of the requirements of the Flood Plain Management 

Ordinance of the County of Kauai, as contained in Chapter 15, Article 1, of the Kauai County 

Code, 1987.  Neither the Project nor the use of the ROW will have any impact on flooding on or 

around either the Subject Property or the ROW.  All drainage resulting from construction 

activities, from agricultural activities, and from the increase in land coverage on the Subject 

Property will be retained on site and subject to best management practices. 

 

6.5 Utilities. 

a. Potable Water.  Potable water for the Subject Property will be 

obtained: either from the Department of Water, County of Kauai; or will be provided from private 

sources. 

b. Electric/Communications.  The Subject Property will obtain electric 

service from Kauai Island Utility Cooperative ("KIUC") and communication services from 
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Hawaiian Telcom, Inc.  Existing electric and communications facilities are presently adequate to 

provide the demand for such services that will be generated by the proposed Development. 

6.6 Wastewater Treatment and Disposal.  Farm Dwelling Units on the Subject 

Property will utilize an Individual Wastewater Systems ("IWS") approved by the State 

Department of Health. 

6.7 Solid Waste Disposal.  Solid waste collection will be provided by the 

County and by private means.  Solid waste will be taken to the County's Transfer Stations for 

disposal in the County Landfill. 

6.8 Governmental Services.  The Development will have the following 

impacts on governmental services: 

a. Fire and Police Services.  Fire and police services in the vicinity 

are located in Kapaa, approximately five (5) miles from the Subject Property.  The proposed use 

of the Subject Property will not significantly increase the need for existing fire and police 

services. 

b. Schools.  The closest schools are Kapaa Elementary School, 

Kapaa Middle School, and Kapaa High School, all of which are located in Kapaa.  The Project 

will not generate any significant increase in enrollment. 

 

 

6.9 Economics.  The Project will have the following economic impacts: 

a. Jobs.  Jobs will be generated in the future for farming and the 

construction of Farm Dwelling Units on the Subject Property. 

b. Housing.  The creation of jobs related to activities on the Subject 

Property will not result in the need for additional worker housing. The jobs will be filled by Kauai 

residents who are already living on Kauai. 
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c. Property Values.  Since the fair market value of real property is 

based on the value of the land and physical improvements, the completion of the Project will 

increase the value of the Subject Property.  This will result in increased real property taxes on 

the Subject Property for the County. 

6.10 Population.  The proposed use of the Subject Property will not result in a 

significant increase in population. 

6.11 Traffic Circulation.  The major road which services the Subject Property is 

Olohena Road, a State road.  The Project, in and of itself, will not significantly increase traffic on 

Olohena Road. 

6.12 Heritage Resources.  The Subject Property is located within the 

"Open Space, Parks, Agriculture, Conservation" Heritage Resources Designation (Kaua’i General 

Plan, November 2000) [Exhibit "C-9"].  The Heritage Resources of Kauai include natural, cultural 

and scenic resources.  The proposed Development will not significantly affect any of these 

resources. 

The public view of the Subject Property will be from parts of Olohena Road.  

All structures on the Subject Property will be designed to the extent possible to blend harmoniously 

into the surrounding environment.  Building materials and exterior colors will be compatible with the 

surrounding environment.  All of the structures will be landscaped so as to minimize visual impacts.   

 

SECTION 7. SLUC CONSIDERATIONS. 

7.1 SLUC Agricultural District.  The Subject Property is located within the SLUC 

Agricultural District.  Permitted uses in the SLUC Agricultural District are set forth in HRS 

Section 205.2(d) and HRS Section 205-4.5(a), which provide in relevant part as follows: 

"§205-2.  Districting and classification of lands. 
.  .  . 

(d) Agricultural districts shall include: 
.  .  . 
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 (1) Activities or uses as characterized by the 
cultivation of crops, crops for bioenergy, orchards, forage, 
and forestry; 

.  .  . 
 (7) Bona fide agricultural services and uses that 

support the agricultural activities of the fee or leasehold 
owner of the property and accessory to any of the above 
activities, regardless of whether conducted on the same 
premises as the agricultural activities to which they are 
accessory, including farm dwellings as defined in 
section 205.4.5(a)(4), employee housing, farm buildings, 
mills, storage facilities, processing facilities…." 

 
"§205-4.5  Permissible uses within the agricultural 
districts. 

 
(a) Within the agricultural district all lands with soil 

classified by the land study bureau's detailed land 
classification as overall (master) productivity rating class A 
or B shall be restricted to the following permitted uses: 

.  .  . 
(1) Cultivation of crops, including crops for 

bioenergy, flowers, vegetables, foliage, fruits, forage, and 
timber; 

.  .  . 
(4) Farm dwellings, employee housing, farm 

buildings, or activities or uses related to farming and 
animal husbandry. "Farm dwelling", as used in paragraph, 
means a single-family dwelling located on and used in 
connection with a farm, including clusters of single-family 
farm dwellings permitted within agricultural parks 
developed by the State, or where agricultural activity 
provides income to the family occupying the dwelling; 

.  .  . 
(10) Buildings and uses, including mills, storage, 

and processing facilities, maintenance facilities,…and 
vehicle and equipment storage areas that are normally 
considered directly accessory to the above-mentioned 
uses and are permitted under section 205.2(d)…." 

 

7.2 Compliance with SLUC Agricultural District Standards.  The proposed uses 

of the Subject Property include the development of: Agricultural Activities and Farm Dwellings.  All 

of these proposed uses are recognized as permissible uses under HRS Sections 205-2(d) 

and 205-4.5(a) as explained below: 
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a. Agricultural Activities.  The Agricultural Activities are permitted as an 

activity characterized by the cultivation of crops.  HRS Sections 205-2(d)(1) and 205-4.5(a)(1). 

b. Farm Dwelling.  The Farm Dwelling is permitted as a farm dwelling 

unit.  HRS Sections 205-2(d)(7) and 205-4.5(a)(4). 

 

SECTION 8. GENERAL PLAN CONSIDERATIONS. 

8.1  Kaua'i General Plan Land Use Designation.  The Project Area is located in 

the Kaua'i General Plan Open Land Use Designation. The Policy applicable to uses in the 

Open Designation is set forth in Section 5.3 of the Kaua'i General Plan, which provides in relevant 

part as follows: 

"5.3.1 Policy 

(a) The intent of the Open designation is to preserve, 
maintain or improve the natural characteristics of 
non-urban land and water areas that: 

 
 (1) are of significant value to the public 

as scenic or recreation resources; 
 
 (2) perform essential physical and 

ecologic functions important to the welfare of 
surrounding lands, waters, and biological 
resources; 

 
(3) have the potential to create or exacerbate soil 

erosion or flooding on adjacent lands; 
 
(4) are potentially susceptible to natural hazards 

such as flood, hurricane, tsunami, coastal 
erosion, landslide or subsidence; or 

 
(5) form a cultural, historic or archaeological 

resource of significant public value. 
 

(b) Lands designated Open shall include: important 
landforms such as mountains, coastal bluffs, cinder 
cones, and stream valleys; native plant and wildlife 
habitat; areas of predominantly steep slopes (20 
percent or greater); beaches and coastal areas 
susceptible to coastal erosion or hurricane, tsunami, 
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or storm-wave inundation; wetlands and flood plains; 
important scenic resources; and known natural, 
historic and archaeological resources.  Open shall 
also include parks, golf courses, and other areas 
committed to outdoor recreation. 

 
(c) Lands designated Open shall remain predominantly 

free of development involving buildings, paving and 
other construction.  With the exception of kuleanas 
and other small lots of record, any construction that 
is permitted shall be clearly incidental to the use and 
open character of the surrounding lands." 

 
8.2 Compliance with Kaua'i General Plan Standards.  The proposed uses of the 

Subject Property include: Agricultural Activities; and Farm Dwellings.  The Project itself will have 

no significant impact on the surrounding environment.  The Project will include residential and 

agriculturally related uses that are compatible with other uses in the area, as well as with the 

surrounding environment.  As such, the Project complies with the Kaua'i General Plan policy in that 

it will help to provide low density residential and agricultural uses. 

 

SECTION 9. CZO OPEN DISTRICT CONSIDERATIONS. 

9.1 CZO Open District.  A portion of the Subject Property is located within the 

CZO Open District.  

The purposes of the CZO Open District are set forth in CZO Article 9, which 

provides in relevant part as follows: 

"Sec. 8-9.1 Purpose. 
 
 The Open District is established and regulated to 
create and maintain an adequate and functional amount of 
predominantly open land to provide for the recreational and 
aesthetic needs of the community or to provide for the 
effective functioning of land, air, water, plant and animal 
systems or communities. 
 (a) To preserve, maintain or improve the 
essential characteristics of land and water areas that are: 
  (1) of significant value to the public as 
scenic or recreational sources; 
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  (2) important to the overall structure and 
organization of urban areas and which provide accessible 
and usable open areas for recreational and aesthetic 
purposes; 

 (3) necessary to insulate or buffer the public and places 
of residence from undesirable environmental factors caused 
by, or related to, particular uses such as noise, dust, and 
visually offensive elements. 

 (b) To preserve, maintain or improve the 
essential functions of physical and ecological systems, forms 
or forces which significantly affect the general health, safety 
and welfare. 
 (c) To define and regulate use and development 
within areas which may be potentially hazardous. 
 (d) To include areas indicated on the County 
General Plan as open or as parks. 
 (e) To include areas clearly indicated on the 
County General Plan or on Zoning maps as "Special 
Treatment – Open Space" if an applicant represents to 
government authorities that any properties or areas within a 
development proposal or subdivision application will remain 
in either permanent open space or private park areas, or if 
the Council in the exercise of its zoning power requires as a 
condition of rezoning that an area be designated for 
permanent open space or private park.  This does not 
preclude the Council from exercising its zoning authority as 
provided in Sec. 46-4, Hawai'i Revised Statutes.  Within 
areas so designated, no uses, structures, or development 
inconsistent with such designation shall be generally 
permitted or permitted by use permit without express 
provision to the contrary.  The Council is hereby authorized 
to make such factual determinations as necessary incident 
to this section. 
 (f) To provide for other areas which because of 
more detailed analysis, or because of changing settlement 
characteristics, are determined to be of significant value to 
the public." 
 

9.2 Generally Permitted Uses And Structures.  CZO Section 8-2.4(s) contains 

the Permitted Uses within the CZO Open District, which includes the following: 

"(1) Accessory uses and structures 
 (3) Diversified agriculture 
 .  .  . 
 (9) Single family detached dwellings…." 

 
9.3 Development Standards For Construction And Use Within An Open District. 

CZO Section 8-9.2 regulated land coverage in the CZO Open District and provides as follows: 
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 "(a) Land Coverage: 
 (1) The amount of land coverage 
created, including buildings and pavement, shall not 
exceed ten per cent (10%) of the lot or parcel area." 

 

9.4 Compliance with CZO Open District Standards. The following proposed 

uses of the Subject Property are Permitted Uses within the CZO Open District: Farm Dwelling 

uses; and Agricultural Activities. These are Permitted Uses which are allowed pursuant to CZO 

Section 8-2.4(s). The Land Coverage on the Subject Property will not exceed ten percent (10%). 

The Project itself will have no significant impact on the surrounding environment.  As such, the 

Project complies with CZO Section 8-9.1 in that it: will help to preserve, maintain and improve the 

natural characteristics of the area; will allow the area to remain predominantly free of development; 

and will be incidental to the use and open character of the surrounding lands.  

 

SECTION 10. CZO AGRICULTURE DISTRICT CONSIDERATIONS. 

10.1 CZO Agriculture District.  A portion of the area of the Subject Property in 

which the Development will occur is located within the CZO Agriculture District.  The purposes of 

the CZO Agriculture District are set forth in CZO Article 8, which provides in relevant part as 

follows: 

 

 

"Sec. 8-8.1 Purpose. 
 
 The Agriculture District establishes means by 
which land needs for existing and potential 
agriculture can be both protected and 
accommodated, while providing the opportunity for a 
wider range of the population to become involved in 
agriculture by allowing the creation of a reasonable 
supply of various sized parcels. 
 
 (a) To protect the agriculture potential of 
lands within the County of Kaua'i to insure a resource 
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base adequate to meet the needs and activities of 
the present and future. 
 
 (b) To assure a reasonable relationship 
between the availability of agriculture lands for 
various agriculture uses and the feasibility of those 
uses. 
 

(c) To limit and control the dispersal of 
residential and urban use within agriculture lands." 

 
10.2 Generally Permitted Uses And Structures.  CZO Section 8-2.4(g) contains 

the Permitted Uses in the CZO Agriculture District, which include the following: 

"(1) Accessory structures and uses 
 .  .  . 
(3) Diversified agriculture 
 .  .  . 
(7) Intensive agriculture 
 .  .  . 
(9) Minor food processing related to agricultural 

products 
 .  .  . 
(11) Outdoor recreation 
 .  .  . 
(15) Single family detached dwellings 
(16) Specialized agriculture 
 .  .  . 
(18) Warehousing, storage and packing of plant 

products…." 
 

10.3 Development's Compliance with CZO Agriculture District Standards. The 

following proposed Project uses are Permitted Uses within the CZO Agriculture District: 

Single Family Detached Dwellings; and the Agricultural Activities. These are Permitted Uses which 

are allowed pursuant to CZO Section 8-2.4(q). The Development itself will have no significant 

impact on the surrounding environment. The Development will include uses that are compatible 

with other uses in the area, as well as with the surrounding environment. As such, the 

Development complies with CZO Section 8-9.1 in that it: will help to preserve, maintain and 

improve the natural characteristics of the area; will allow the area to remain predominantly free of 
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development; and will be incidental to the agricultural uses and the agricultural character of the 

surrounding lands. 

 

SECTION 11. DEVELOPMENT PLAN CONSIDERATIONS. 

11.1  Development Plan Community Objectives.  Both the Kapaa-Wailua 

Development Plan Ordinance (codified in Title IV, Chapter 10, Article 1 of the Kauai County 

Code, 1987) and the Kapaa-Wailua Development Plan (LMLI Architects/Planners, Inc. and 

Hawaii Real Estate Research, Inc., December 1973) are focused primarily on makai portions of 

the Kapaa, Wailua and Waipouli areas.  Neither the Ordinance nor the Plan specifically apply to 

the area in which the Subject Property is located. 

11.2 Development's Compliance with Development Plan Standards.  The 

proposed use of the Subject Property will not conflict with any of the Community Objectives 

contained in the Plan.  The design, layout and outside appearance of the Development is and 

will be compatible with the natural beauty of the area.  It will protect the visual resources of the 

Plan area.  It will promote the maintenance of private property in a state of good repair. 

 
 
SECTION 12. HRS CHAPTER 343 (ENVIRONMENTAL IMPACT STATEMENTS) 

CONSIDERATIONS. 
 

12.1 HRS Chapter 343.  The Applicant's requests for a GOE over the ROW 

might be subject to the provisions of HRS Chapter 343.  HRS Chapter 343 requires the 

preparation of an Environmental Assessment and/or an Environmental Impact Statement for 

certain activities.  As specified in HRS Section 343-5(a)(1), such activities include the proposed 

use of State lands. 

12.2 Approving Agency/Accepting Authority. Pursuant to HAR Section 

11-200-2 and Section 11-200-4B., the Land Board is the Approving Agency (since it will be 
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responsible for approving the GOE) and, as such, the Accepting Authority.  As Accepting 

Authority, the Land Board has the responsibility to review and accept this EA. 

12.3 Anticipated Agency Determination. The Applicant anticipate that pursuant 

to the provisions of HAR Section 11-200-11.1 and Section 11-200-12, the Land Board will: 

determine that neither the proposed use of the ROW nor the farm or CPR will have any 

significant environmental effects; and issue a Finding Of No Significant Impacts or Negative 

Declaration. 

12.4 Anticipated Agency Findings. The Applicant anticipates that the Land 

Board will find and determine that neither the use of the ROW (as a primarily impact) nor the 

Farm or CPR of the Subject Property (as a second impact) will result in any significant 

environmental effects based on the Land Board's evaluation of the following significance criteria 

contained in HAR Section 11-200-12B: 

1. Involves an irrevocable commitment to loss or destruction of any 

natural or cultural resources.  

 Primary.  The proposed use of the ROW is consistent with existing 

uses and will not result in the loss of any natural or cultural resources. 

 Secondary.  The proposed Project is consistent with existing uses 

in the area and will not result in the loss of any natural or cultural resources on the 

Subject Property. 

2. Curtails the range of beneficial uses of the environment. 

Primary.  The proposed use of the ROW is consistent with, and 

will not curtail the range of, the present uses of the ROW. 

Secondary.  The Project is consistent with other uses in the area 

and will not curtail any other uses in the area. 
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3. Conflicts with the state's long-term environmental policies or goals 

and guidelines as expressed in chapter 344, HRS, and any revisions thereof and amendments 

thereto, court decisions, or executive orders. 

Primary.  The proposed use of the ROW is consistent with, and 

will not conflict with, the provisions of HRS Chapter 344, including the Guidelines contained in 

HRS Section 344-4.  In particular, the proposed use is consistent and supportive of the 

Guidelines contained in HRS Section 344-4(6) (Transportation), Subsection (A), which 

encourages transportation systems in harmony with the lifestyle and environment of the State. 

Secondary. The proposed Project, and the use of the Subject 

Property for residential (Farm Dwelling) purposes and Agricultural Activities, is consistent with, 

and will not conflict with, Chapter 344.  In particular, the proposed use is supportive of the 

Guidelines contained in: HRS Section 344-4(5) (Economic Development), Subsection (B) 

(promoting the agricultural industry and conserving agricultural lands); and HRS 

Section 344-4(8) (Community life and housing), Subsection (A) (fostering lifestyles compatible 

with the environment which are traditional to Hawaii). 

4. Substantially affects the economic welfare, social welfare, and 

cultural practices of the community or State. 

Primary. The proposed use of the ROW is consistent with existing 

uses and will not affect the economic or social welfare, or cultural practices, of the community or 

State. 

Secondary.  The Project is consistent with existing uses in the 

area and will not affect the economic or social welfare, or cultural practices, of the community or 

State. 
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5. Substantially affects public health. 

Primary/Secondary.  Neither the proposed use of the ROW nor 

the Project and use of the Subject Property will substantially affect public health. 

6. Involves substantial secondary impacts, such as population 

changes or effects on public facilities. 

Primary/Secondary.  The use of the ROW and its Secondary 

Impacts related to the Project on the Subject Property have been evaluated and found to have 

no substantial secondary impacts. In particular, the CPR will not result in any substantial 

population change or demand on public facilities. 

7. Involves a substantial degradation of environmental quality. 

Primary/Secondary.  Neither the proposed use of the ROW nor 

the Project on the Subject Property will result in a substantial degradation of environmental  

quality to the ROW or the surrounding area. 

8. Is individually limited but cumulatively has considerable effect 

upon the environment or involves a commitment for larger actions. 

Primary/Secondary.  Neither the proposed use of the ROW nor 

the Project on the Subject Property are part of any future, larger action and will have no 

cumulative impacts. 

9. Substantially affects a rare, threatened, or endangered species, or 

its habitat. 

Primary/Secondary. Neither the proposed use of the ROW nor the 

Project on the Subject Property will substantially affect any rare, threatened or endangered 

species or habitat. 
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10. Detrimentally affects air or water quality or ambient noise levels. 

Primary/Secondary.  Neither the proposed use of the ROW nor 

the Project on the Subject Property will detrimentally affect air or water quality, or ambient noise 

levels. 

11. Affects or is likely to suffer damage by being located in an 

environmentally sensitive area such as a flood plain, tsunami zone, beach, erosion-prone area, 

geologically hazardous land, estuary, fresh water, or coastal waters. 

Primary/Secondary.  Neither the ROW nor the Subject Property 

are located in an environmentally sensitive area. 

12. Substantially affects scenic vistas and viewplanes identified in 

county or state plans or studies. 

Primary/Secondary.  Neither the ROW nor the Subject Property 

are located in or near any area identified as having special scenic vistas or view planes in any 

County or State plans or studies.  There will be no scenic or visual impacts resulting from the 

improvements that are being proposed on the ROW.  Any improvements on the Subject 

Property will be compatible with the scenic qualities of the surrounding area. 

13. Requires substantial energy consumption. 

Primary/Secondary. Neither the proposed use of the ROW nor the 

Project on the Subject Property will require substantial energy consumption. 

 

12.5 Alternatives.  HAR Section 11-200-9C requires the Applicant to analyze 

alternatives to any proposed actions ("Alternatives"). The Alternatives in this case are as 

follows: 

a. No Project/No GOE.  The First Alternative would be for the 

Applicant not to establish a Farm or CPR on the Subject Property, and not to request the GOE 
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over the ROW. This would make most of the agricultural and residential use impossible because 

there would be no (legal) access to the majority of the acreage. 

b. No Project/Request GOE.  The Second Alternative would be for 

the Applicant not to establish a Condominium on the Subject Property, but to request the GOE 

over the ROW. This would not substantially change the current situation, since the Subject 

Property would still be entitled to seven Farm Dwelling Units, which would use the ROW for 

access. 

   c. Project/No GOE.  The Third Alternative would be for the Applicant 

to establish the Project on the Subject Property but not request a GOE. This would make most 

of the agricultural and residential use impossible because there would be no (legal) access to 

the majority of the acreage. . 

d. Alternative Access.  If some alternative access to a public road 

were available, then the Subject Property could utilize such access instead of Olohena Road. 

Unfortunately, there are no other public roads available.  The Subject Property is surrounded by 

private lands, and there is no road access to Olohena Road for the Subject Property except 

across the ROW. 

 

SECTION 13. NATIVE HAWAIIAN ISSUES. 

13.1 Impacts on Traditional or Cultural Practices.  The Project would include 

some minor soil disturbance: small excavation for bridge, roads and dwellings and minor 

harrowing for the farm. Since the land that would be utilized has historically been utilized for the 

cultivation of pineapple and sugar cane [Exhibit "E-1"] and is heavily disturbed, no adverse 

impacts on significant archaeological, cultural, or historic sites would be anticipated with the 

implementation of the Project. In addition, based on a record review and several site visits, no 

significant historic sites occur within the proposed project area. The State Historic Preservation 
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Division of the Department of Land and Natural Resources determined that no historic 

properties will be affected [Exhibit "E-2"] 

  The conclusions is that the Project will have no impact on any known traditional 

or customary practices of native Hawaiians. 

13.2 Subject Property.  There are no known traditional or customary practices 

of native Hawaiians that are presently occurring within the Subject Property that will be affected 

by the Project.  There are no special gathering practices taking place within the Subject 

Property that will be affected.  The Project will not detrimentally affect: access to any streams; 

access to the shoreline or other adjacent shoreline areas; or gathering along any streams, the 

shoreline or in the ocean.  There are no known religious practices taking place within the 

Subject Property.  The Project will have no negative impact on any cultural or historic sites or 

resources located within the Subject Property. 

13.3 ROW.  There are no known cultural or traditional practices taking place 

on the ROW.  To the extent that any cultural or traditional practices are taking place on or 

associated with the ROW, the additional use by the Applicant will not affect such practices. 

 

SECTION 14. AGENCY/COMMUNITY CONTACTS. 

14.1 Contact with Community.  The ROW’s are within Applicant’s land, there is 

no impact on surrounding land owners or tenants.   

14.2 Contact with Agencies.  The Applicant has been in contact with the following 

governmental agencies concerning the ROW and the Project on the Subject Property and 

following comments were received:  

  
            State Agencies: 

DOH BMP for dust control 
DLNR – CWRM Stream Channel Alteration & Stream Diversion Works 

Permits are required if work inside floodway (not the 
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case). 
DLNR – Historic Preserv. No historic properties affected 

County Agencies: 
County Planning No objections 
Public Works No objections 

 Other Agencies: 
OHA No objections 
EKWUC No objections to plans 

SECTION 15. CONCLUSION. 

The Applicant respectfully requests the Land Board to review this draft 

Environmental Assessment, determine that the proposed use of the ROW will have no 

significant primary or secondary environmental effects, and issue a Finding Of No Significant 

Impacts or Negative Declaration. 

DATED:  Lihue, Kauai, Hawaii, __________________________. 

KONOHIKI KIHAPAI LLC, 
a Hawaii limited liability company 

By 

Its 

February 25, 2018

Gilles Lebbe, its Managing Member
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Applicant’s authorization. 
 
Undersigned, Konohiki Kihapai LLC, hereby authorizes Gilles Lebbe, to file an Environamental 
Assessment with the DLNR Land Board in the matter of the application of KONOHIKI KIHAPAI 
LLC, a Hawaii limited liability company, for a Grant of Perpetual Non-Exclusive Easement for 
Access and Utility Purposes over State Right Of Ways situated at Kapaa, Puna, Kauai, Hawaii, 
identified by Kauai Tax Map Key No.(4) 4-4-006:002. 
 
This day of February 28, 2015. 
 
 
 
 
 
 
 
KONOHIKI KIHAPAI, LLC 
By: Gilles Lebbe,  
Its: Managing Member 
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Exhibit F-1: Adjacent Property Index 
 
Tax Map Key Owner 
(4)43-010-003 My Kapaa LLC 
(4)42-004-001 State of Hawaii 
(4)44-006-018 Kutaka, Meilyn M 
(4)44-006-017 Kutaka, Claude K Trust 
 



Kauai County Assessor

Parcel:  430100030000  Acres: 379.308
Name: MY KAPAA LLC Land Value

Site:  KUHIO HWY Building Value

Sale:  $4,100,400 on 2014-10-20 Reason= Qual= Misc Value

Mail:

700 12TH AVE S  STE 201

NASHVILLE, TN 37203

Just Value

Assessed Value 0

Exempt Value 0

Taxable Value 0

The Kauai County Assessor's Office makes every effort to produce the most accurate information possible.  No warranties, expressed or implied, are provided for the data
herein, its use or interpretation. The assessment information is from the last certified taxroll. All data is subject to change before the next certified taxroll. PLEASE NOTE

THAT THE PROPERTY APPRAISER MAPS ARE FOR ASSESSMENT PURPOSES ONLY NEITHER KAUAI COUNTY NOR ITS EMPLOYEES ASSUME
RESPONSIBILITY FOR ERRORS OR OMISSIONS ---THIS IS NOT A SURVEY---

Date printed:  03/01/15 : 18:29:09

Exhibit F-2: Tax Map (4)43-010-003



Kauai County Assessor

Parcel:  420040010000  Acres: 722.33
Name: STATE OF HAWAII Land Value

Site: Building Value

Sale: Misc Value

Mail:

,  Just Value

Assessed Value 0

Exempt Value 0

Taxable Value 0

The Kauai County Assessor's Office makes every effort to produce the most accurate information possible.  No warranties, expressed or implied, are provided for the data
herein, its use or interpretation. The assessment information is from the last certified taxroll. All data is subject to change before the next certified taxroll. PLEASE NOTE

THAT THE PROPERTY APPRAISER MAPS ARE FOR ASSESSMENT PURPOSES ONLY NEITHER KAUAI COUNTY NOR ITS EMPLOYEES ASSUME
RESPONSIBILITY FOR ERRORS OR OMISSIONS ---THIS IS NOT A SURVEY---

Date printed:  03/01/15 : 18:28:26

Exhibit F-3: TMK (4)-42-004-001



Kauai County Assessor

Parcel:  440060180000  Acres: 7.72
Name: KUTAKA,MEILYN M Land Value

Site:  OLOHENA RD Building Value

Sale: Misc Value

Mail:

7025 KAMILO ST

HONOLULU, HI 96825

Just Value

Assessed Value 0

Exempt Value 0

Taxable Value 0

The Kauai County Assessor's Office makes every effort to produce the most accurate information possible.  No warranties, expressed or implied, are provided for the data
herein, its use or interpretation. The assessment information is from the last certified taxroll. All data is subject to change before the next certified taxroll. PLEASE NOTE

THAT THE PROPERTY APPRAISER MAPS ARE FOR ASSESSMENT PURPOSES ONLY NEITHER KAUAI COUNTY NOR ITS EMPLOYEES ASSUME
RESPONSIBILITY FOR ERRORS OR OMISSIONS ---THIS IS NOT A SURVEY---

Date printed:  03/01/15 : 18:26:49

Exhibit F-4: TMK (4)44-006-018



Kauai County Assessor

Parcel:  440060170000  Acres: 7.628
Name: KUTAKA,CLAUDE K TRUST Land Value

Site: 5817 OLOHENA RD Building Value

Sale: Misc Value

Mail:

45 896 LUANA PL

KANEOHE, HI 96744

Just Value

Assessed Value 0

Exempt Value 0

Taxable Value 0

The Kauai County Assessor's Office makes every effort to produce the most accurate information possible.  No warranties, expressed or implied, are provided for the data
herein, its use or interpretation. The assessment information is from the last certified taxroll. All data is subject to change before the next certified taxroll. PLEASE NOTE

THAT THE PROPERTY APPRAISER MAPS ARE FOR ASSESSMENT PURPOSES ONLY NEITHER KAUAI COUNTY NOR ITS EMPLOYEES ASSUME
RESPONSIBILITY FOR ERRORS OR OMISSIONS ---THIS IS NOT A SURVEY---

Date printed:  03/01/15 : 18:27:52

Exhibit F-5: TMK (4)44-006-017
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