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BEFORETHE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In the Matter of the Application of)

WAIKOLOARESORTUTILITIES, INC.,
dba WEST HAWAII UTILITY COMPANY )

For Approval of Amended )
Contribution-in-aid-of-Construction)
Fee. Transmittal No. 05-01.

In the Matter of the Application of)

WAIKOLOAWATERCOMPANY, INC.,
dba WEST HAWAII WATERCOMPANY ) Docket No. 05-0288

For Approval of Amended ) Order No. 2 2 4 50
Contribution-in-aid-of-Construction)
Fee. Transmittal No. 05-01. ) (Consolidated)

ORDER

By this Order, the commission approves, with

modification, the Stipulated Protective Order jointly submitted

to the commission by WAIKOLOA RESORT I INC., dba

WESTHAWAII UTILITY COMPANY, WAIKOLOA WATER COMPANY, INC., dba

WEST HAWAII WATER COMPANY (collectively, the “Utilities”),

Intervenor WAIKOLOA MAUKA, LLC, and the Department of Commerce

and Consumer Affairs, Division of Consumer Advocacy

(“Consumer Advocate”), on April 24, 2006.’

‘The Utilities, Waikoloa Mauka, LLC, and the
Consumer Advocate are collectively referred to as the “Parties.’~



I.

Discussion

On April 24, 2006, the Parties jointly submitted their

executed, proposed Stipulated Protective Order for the

commission’s review and approval in this proceeding.2 Upon

review, the commission notes that the Parties make certain

changes in their proposed Stipulated Protective Order from the

standard language utilized in the Sample Protective Order on file

with the commission.3

Specifically, the Parties propose the following changes

to the standard language set forth in Paragraphs 1, 4, 5, 8, 12e,

16, 17, 24, and 25 of the commission’s Sample Protective Order:4

TERMS OF THE ORDER

1. This Protective Order governs the
classification, acquisition, and use of trade
secrets, customer information, developer
information, employee information, and other
confidential information produced by any party,
participant or intervenor in this docket.

2The Parties’ proposed Stipulated Protective Order is
attached as Exhibit 1 to this Order.

3On August 26, 2005, the commission distributed to all
public utilities, affected agencies, and interested stakeholders,
a Notice transmitting the commission’s Sample Protective Order
for their review and use. ~ commission’s Notice, dated
August 26, 2005, with enclosure.

4The Parties’ proposed additions are underscored, while
their proposed deletions are in strike-through format. (The
sub-titles to each section of the proposed Stipulated Protective
Order are underscored in both the original and in the text of
this Order.)
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CLASSIFICATION

4. A party, participant or any intervenor
to this proceeding may designate as confidential
any information including but not limited to
internal and external documents or cost support
studies it believes, in good faith, contain trade
secrets, employee information, customer
information, developer information, or other
confidential business, research, development,
commercial, financial, vendor, or bid information.
Such information shall be protected against
disclosure to a non-Qualified Person pursuant to
the terms of this Protective Order, unless such
information is declassified, or permission to
disclose the information to such non-Qualified
Person is granted by the party, participant or
intervenor c1aii~ting confidenbiality, as provided
in paragraph 13 below. In addition, a party,
participant or intervenor may designate certain
information as being confidential and not to be
distributed to another party, participant or
intervenor, (not including the Consumer Advocate)
by notifying the Commission and the
Consumer Advocate in writing setting forth in
particularity the information to be kept as
confidential and not available to the other party,
participant or intervenor. With respect to such
confidential information, the party, participant
or intervenor to whom such information is being
withheld shall be treated as a non-Qualified
Person from whom such information shall be
protected against disclosure in accordance with
the terms of this Protective Order.

5. If a party deoignatco information ao
confidential purcuant to paragraph 4 above or 6
below, it ohall produce thc confidential
information in accordance with the procedurco
dcocribcd in paragrapho 11 through 14 bclow, and
concurrently providc ccrtain information in
writing to the Commiooion and the Conoumer
Advocate. If a party oceko to dcoignate
information ao confidential, If a party,
participant or intervenor seeks to designate
information as confidential and does not intend to
distribute such confidential information to a
particular party, participant or intervenor as
provided in paragraph 4 above, it must:
(1) identify, in reasonable detail, the
information’s source, character, and location,
(2) state clearly the basis for the claim of
confidentiality, and (3) describe, with
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particularity, the cognizable harm to the
producing party, participant or intervenor from
any misuse or unpermitted disclosure of the
information. If the Commission or any party,
p~ticipant or intervenor challenges the claim of
confidentiality of the information, or the
non-disclosure of such confidential information,
the party, participant or intervenor claiming
confidentiality shall bear the burden of proof in
supporting its claim of confidentiality, and the
Commission will determine whether: (1) the
information is confidential and subject to
protection under this protective order, or (2) the
challenged information must be disclosed by the
producing party, participant or intervenor. Any
challenge to the confidentiality of any
information shall be made in accordance with
paragraph 24 below.

DESIGNATION

8. Any party, participant or intervenor
claiming that information is confidential shall
place upon the applicable material the following
legend:

CONFIDENTIAL
SUBJECT TO PROTECTIVE ORDER

Whenever only a portion of a document,
transcript, or other material is deemed to contain
confidential information, the party, participant
or intervenor shall, to the extent reasonably
practicable, limit the claim of confidentiality to
only such portion. However, if such limitation is
not reasonably practicable, the entire document,
transcript, or other material may be designated as
confidential information.

Any party, participant or intervenor claiming
that information is confidential and not be
distributed to another party, participant or
intervenor (not including the Consumer Advocate),
pursuant to paragraph 4 above, shall place upon
the applicable material the following legend:

CONFIDENTIAL
FOR VIEWING ONLY BY THE CONSUMERADVOCATE

AND COMMISSION
SUBJECT TO PROTECTIVE ORDER
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Whenever only a portion of a document,
transcript, or other material is deemed to contain
confidential information, the party, participant
or intervenor shall, to the extent reasonably
practicable, limit the claim of confidentiality to
only such portion. However, if such limitation is
not reasonably practicable, the entire document,
transcript, or other material may be designated as
confidential information.

DISCLOSURE

12. “Qualified Person”, as used in this
Protective Order means any one of the following:

e. Subject to paragraph 4, above, any other
party, participant or intervenor to this
proceeding, its staff, its counsel (including
employees directly employed by such counsel), and
any consultants retained by it for this
proceeding, to the extent allowed by the
Commission;

USE OF CONFIDENTIAL INFORMATION

16. Subject to relevance, materiality, and
any other evidentiary requirements that may be
applicable and subject to confidential protection
as contained or set forth in this Protective
Order, any confidential information obtained under
this Protective Order may be used by the
Commission and its staff in any proceeding pending
before the Commission involving the producing
party, participant or intervenor, or where the
intended use of such confidential information is
for the purpose of assisting the Commission in
fulfilling its statutory duties and
responsibilities. The confidential information
shall continue to be treated as confidential until
the protection conferred by this Protective Order
(or any other applicable Protective Order) is
terminated by the producing party, participant or
intervenor, or until further order of the
Commission.
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17. Subject to relevance, materiality, and
any other evidentiary requirements that may be
applicable and subject to confidential protection
as contained or set forth in this Protective
Order, any confidential information obtained under
this Protective Order may be used by the
Consumer Advocate, its staff, its consultant and
its counsel in any proceeding pending before the
Commission involving the producing party,
participant or intervenor, or where the intended
use of such confidential information is for the
purpose of assisting the Consumer Advocate in
fulfilling its statutory duties and
responsibilities. The confidential information
shall continue to be treated as confidential until
the protection conferred by this Protective Order
(or any other applicable protective order) is
terminated by the producing party, participant or
intervenor, or until further order of the
Commission.

APPEAL TO THE COMMISSION

24. If any interested person disagrees with
the designation of information as confidential or
the non-disclosure of any information a party may
claim as confidential pursuant to paragraph 4
above, the party, participant or intervenor
claiming confidentiality and the person so
disagreeing shall first make a good faith attempt
to resolve the dispute on an informal basis. .

NON-WAIVEROF OBJECTIONS AND RIGHTS

25. The parties, participants or intervenors
retain the right to contest any assertion or
finding of confidentiality or of
non-confidentiality. Nothing in this Protective
Order shall Prevent any party, participant or
intervenor from objecting to requests for
production of information or other discovery
requests.

DISPOSAL OF CONFIDENTIAL INFORMATION

30. Confidential information produced in
this proceeding shall remain in the possession of
the Commission, the Consumer Advocate and counsel
for the Consumer Advocate f or the duration
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required by applicable otatutco, ruleo and
adminiotrative directivco. statute, and shall not
be disseminated to any non-Qualified Person.

A.

Paragraphs 4 (3~ and
4

th sentences), 5, 8, 12e, and 24

The stipulated protective orders approved and issued by

the commission generally provide that information deemed

confidential by the producing party will be produced to the other

parties that sign the protective order and corresponding

protective agreement. While the Parties’ proposed Stipulated

Protective Order encompasses this scenario, the Parties also

effectively agree that, between the Utilities and Waikoloa Mauka,

LLC, either of them need not produce to each other certain

information designated as confidential, subject to challenge by

the party that does not receive the information designated as

confidential .~

The Parties have agreed to this arrangement whereby the

Utilities and Waikoloa Mauka, LLC need not produce to each other

certain information designated as confidential, despite the

commission’s issuance of a protective order. Accordingly, the

commission, in this instance, finds reasonable the Parties’

5See the Part~ies’ proposed Stipulated Protective Order,
Paragraphs 4 (3~ and

4
th sentences), 5, 8, 12e, and 24.

Thus: (1) the Utilities may produce certain information it
designates as confidential only to the commission and
Consumer Advocate; and likewise (2) Waikoloa Mauka, LLC may
produce certain information it designates as confidential only to
the commission and Consumer Advocate. See, e.g., Utilities’
responses, filed on April 24, 2006, to the Consumer Advocate’s
information requests, designating certain exhibits as
confidential and for viewing only by the commission and
Consumer Advocate.

05—0288 7



proposed Paragraphs 4 (3~ and
4

th sentences), 5, 8, 12e, and 24,

as set forth in their proposed Stipulated Protective Order.6

B.

Paragraph 5A

The Parties, by their proposed Stipulated Protective

Order, agree to recognize in this proceeding two (2) types of

confidential information: (1) information deemed confidential by

the producing party that is produced to the other parties that

sign the protective order and corresponding protective agreement;

and (2) certain information designated as confidential by either

the Utilities or Waikoloa Mauka, LLC, that is not produced to the

other entity (but produced to the Consumer Advocate and

commission), despite the commission’s issuance of a protective

order.

The Parties’ proposed Paragraph 5 covers the latter

instance, but not the first scenario. Accordingly, the

commission hereby modifies the Parties’ proposed Stipulated

Protective Order by adding Paragraph 5A, to read as follows:1

5A. If a party, participant or intervenor
designates information as confidential pursuant to
the first and second sentences of paragraph 4
above or paragraph 6 below, it shall produce the
confidential information in accordance with the
procedures described in paragraphs 11 through 14

6The commission, in this instance, also finds reasonable the
Parties’ proposed Paragraphs 1, 4 (

1
st and 2~ sentences), 16, 17,

and 25, as set forth in their proposed Stipulated Protective
Order. In general, the Parties’ additions provide further detail
and particularity.

7The first paragraph of Paragraph 5A is consistent with the
standard language set forth in Paragraph 5 of the commission’s
Sample Protective Order.
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below, and concurrently provide certain
information in writing to the Commission and the
Consumer Advocate. If a party, participant or
intervenor seeks to designate information as
confidential, it must: (1) identify, in reasonable
detail, the information’s source, character, and
location, (2) state clearly the basis for the
claim of confidentiality, and (3) describe, with
particularity, the cognizable harm to the
producing party from any misuse or unpermitted
disclosure of the information. If the Commission
or any party, participant or intervenor challenges
the claim of confidentiality of the information,
or the non-disclosure of such confidential
information, the party, participant or intervenor
claiming confidentiality shall bear the burden of
proof in supporting its claim of confidentiality,
and the Commission will determine whether: (1) the
information is confidential and subject to
protection under this protective order, or (2) the
challenged information must be disclosed by the
non-producing party. Any challenge to the
confidentiality of any information shall be made
in accordance with paragraph 24 below.

Paragraph 5A shall not apply to information
designated as confidential by either Applicants or
Intervenor Waikoloa Mauka, LLC, that is not
produced to the other entity (excluding the
commission and Consumer Advocate) in accordance
with the paragraph 4 (third and fourth sentences)
and paragraph 5 above. Instead, in such a
situation, paragraph 5 above shall control.

C.

Paragraph 30

For Paragraph 30, governing the retention of

information by the commission, the Parties exclude the reference

to rules and other administrative directives, as set forth in

Paragraph 30 of the commission’s Sample Protective Order.

Accordingly, the commission hereby modifies the Parties’ proposed

Paragraph 30 to read as follows:

30. Confidential information produced in
this proceeding shall remain in the possession of
the Commission, the Consumer Advocate and counsel
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for the Consumer Advocate for the duration
required by applicable statutes, rules and
administrative directives, and shall not be
disseminated to any non-Qualified Person.

II.

Order

THE COMMISSION ORDERS that the Parties’ proposed

Stipulated Protective Order, filed on April 24, 2006, is approved

as modified by the commission, consistent with the terms of this

Order. Specifically, the commission modifies the ParLies’

proposed Paragraph 30 (Section 11(C), above), and adds

Paragraph 5A (Section 11(B)).

DONEat Honolulu, Hawaii MAY - 3 2006

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

By____________________ By (EXCUSED)

Carlito P. Caliboso, Chairman Wayne H. Kimura, Commissioner

APPROVEDAS TO FORM: fl\ ~

Commissioner

Michael Azama
Commission Counsel

05-0288.sI
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d/b/a WEST HAWAII UTILITY )
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)
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and
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In the Matter of theApplication ) DOCKET NO. 05-0288
) (CONSOLIDATED)

of )
)

WAIKOLOA RESORT UTILITIES, INC., )
d/b/a WEST HAWAII UTILITY )
COMPANY, )

)
For Approval of AmendedContribution in Aid )
of Construction Fee.Transmittal No. 05-01. )

)
In the Matter of the Application )

)
of )

)
WAIKOLOA WATER COMPANY, INC., )
d/b/a WEST HAWAII WATER COMPANY, )

)
For Approval ofAmended Contribution in Aid )
of Construction Fee.Transmittal No. 05-01. )
______________________________________________________________ )

STIPULATION FOR PROTECTIVE ORDER

WHEREAS, WAIKOLOA RESORT UTILITIES, INC., d/b/a WEST HAWAII

UTILITY COMPANY, a Hawaii corporation, and WAIKOLOA WATER COMPANY, INC.,

d/b/a WEST HAWAII WATER COMPANY, a Hawaii corporation, (collectively, “Applicants”),

eachsubmitted transmittals to thePublic Utilities Commission(“Commission”) for approval of

amendedcontribution-in-aid-of-construction fees,filed on October31, 2005.

WHEREAS, Applicants’ transmittals wereconsolidated under Docket No.

05-0288;
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WHEREAS, Applicants anticipate that certain information that maybe requested

or filed during the courseof theproceedingsin Docket05-0288will be consideredto be

privileged and/or confidential;

WHEREAS, Applicants, the Division of ConsumerAdvocacy (“Consumer

Advocate”), and Intervenor Waikoloa Mauka, LLC desire to establisha setofprocedures and

provisions pertaining to the useand disclosureof information consideredto be confidential and

any information which any party, participant or intervenor may in the future contend to be

confidential; an.i

NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED, in

accordancewith Hawaii Administrative RulesSection6-61-50that theCommissionissuea

protective order coveringtheconfidential information identified in thecourseof the proceeding

in thesubject docket asfollows (“Protective Order”):

TERMS OF THE ORDER

1. This Protective Order governsthe classification, acquisition, and useof

trade secrets,customer information, developerinformation, employeeinformation, and other

confidential information produced by any party, participant or intervenor in this docket.

2. All parties, participants, or intervenors, to all or any portion of this docket,

including personswho are granted intervention or participation after the effective date of this

Protective Order, shall be subject to this Protective Order and shall be entitled to confidential

information of a party, participant or intervenor aspermitted under the provisionsof this

Protective Order to theextent allowed by the Commission.

2
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APPLICATION OF THE UNIFORM INFORMATION PRACTICESACT

3. To theextentthatany of thedocumentscoveredby thisProtectiveOrder

consistof “governmentrecords,”asdefinedin Hawai’i RevisedStatutes(“HRS”) § 92F-3, the

provisionsof HRSChapter92F(“Uniform InformationPracticesAct” or“UIPA”) shall applyto

the disclosureof informationcontainedin suchdocuments.In theeventanyprovisionof this

ProtectiveOrderconflictswith any provisionof theUIPA, theUIPA shallcontrol.

CLASSIFICATION

4. A party, participantor any intervenorto this proceedingmaydesign~iteas

confidentialany informationincludingbut not limited to internalandexternaldocumentsor cost

supportstudiesit believes,in goodfaith, containtradesecrets,employeeinformation,customer

information,developerinformation,orotherconfidentialbusiness,research,development,

commercial,financial,vendor,orbid information. Suchinformationshallbeprotectedagainst

disclosureto anon-QualifiedPersonpursuantto thetermsof this ProtectiveOrder,unlesssuch

informationis declassified,or permissionto disclosetheinformationto suchnon-Qualified

Personis grantedby theparty,participantor intervenorclaiming confidentiality,asprovidedin

paragraph13 below. In addition,a party,participantor intervenormaydesignatecertain

informationasbeingconfidentialandnot to bedistributedto anotherparty,participantor

intervenor,(not including theConsumerAdvocate)by notifying theCommissionandthe

ConsumerAdvocatein writing settingforth in particularitythe informationto bekeptas

confidentialand not availableto theotherparty, participantor intervenor. With respectto such

confidentialinformation, theparty,participantor intervenorto whom suchinformationis being

withheld shallbe treatedasa non-QualifiedPersonfrom whomsuchinformationshallbe

protectedagainstdisclosurein accordancewith thetermsof this ProtectiveOrder.

3
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5. If a party,participantor intervenorseeksto designateinformationasconfidential

anddoesnot intendto distributesuchconfidentialinformationto aparticularparty,participantor

intervenor asprovided in paragraph4 above,it must: (1) identify, in reasonabledetail, the

information’s source, character, and location, (2) state clearly the basis for the claim of

confidentiality,and (3) describe,with particularity, the cognizableharm to theproducingparty,

participantor intervenorfrom any misuseor unpermitteddisclosureof the information. If the

Commissionor anyparty,participantor intervenorchallengestheclaim of confidentialityof the

information, or the non-disclosureof suchconfidential information, the party, participant or

intervenorclaiming confidentiality shall bearthe burdenof proof in supportingits claim of

confidentiality,andthe Commissionwill determinewhether:(1) the information is confidential

and subjectto protectionunderthis protectiveorder, or (2) the challengedinformationmust be

disclosedby theproducingparty, participantor intervenor. Any challengeto theconfidentiality

ofany informationshallbemadein accordancewith paragraph24 below.

6. Confidentialinformationprovidedto theCommissionor a party,

participantor intervenor,orallyor in any otherform, shallbeprotectedasfully asconfidential

informationprovidedin writtenform. A party,participantor intervenorshallnotify the

Commissionandtheparties,participantsor intervenorswheninformationprovidedorallyor in

otherthanwritten form includesconfidentialinformation. At thetime of suchnotification, the

party,participantor intervenorshall, in themannerprovidedin paragraph5 above,specifythe

subject-matterofsuchconfidentialinformation,thebasisfor theclaim of confidentiality,andthe

cognizableharmto theproducingparty,participantor intervenorfrom anymisuseor

unpermitteddisclosureof the information.

FORMSOFCONFIDENTIAL INFORMATION

4
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7. All informationclaimedto be confidentialinformation shallbesubjectto the

termsof thisprotectiveorder,andshallbe treatedby all QualifiedPersons(asdefinedby this

ProtectiveOrder)asconstitutingconfidentialinformation. Unlessa differenttreatmentis

warranted,anynotes,summaries,abstracts,or analysesthat arepreparedby counsel,experts,or

otherqualifiedpersons,andthat reflect theunderlyingconfidentialinformation,shallalsobe

subjectto the termsof this protectiveorder.

DESIGNATION

8. Any party,participantor infervenorclaimingthat informationis

confidentialshallplaceupontheapplicablematerialthefollowing legend:

CONFIDENTIAL
SUBJECT TO PROTECTIVE ORDER

Wheneveronly aportionof adocument,transcript,or othermaterialis deemedto

containconfidentialinformation,theparty,participantor intervenorshall,to theextent

reasonablypracticable,limit theclaim of confidentialityto only suchportion. However,if such

limitation is not reasonablypracticable,theentiredocument,transcript,or othermaterialmaybe

designatedasconfidentialinformation.

Any party, participant or intervenor claiming that information is confidential and

notbe distributedto anotherparty,participantor intervenor(not including theConsumer

Advocate),pursuantto paragraph4 above,shallplaceuponthe applicablematerialthefollowing

legend:

CONFIDENTIAL
FOR VIEWING ONLY BY THE CONSUMERADVOCATE AND COMMISSION

SUBJECT TO PROTECTIVE ORDER

Wheneveronly a portionof a document,transcript,or othermaterialis deemedto

containconfidentialinformation,theparty,participantor intervenorshall,to theextent

5
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reasonablypracticable,limit the claim ofconfidentialityto only suchportion. However,if such

limitation is not reasonablypracticable,theentiredocument,transcript,orothermaterialmaybe

designated as confidential information.

9. With respectto any confidentialinformationthat is notunderthecontrol

of theparty,participantor intervenorclaimingtheinformationis confidential,otherpersons

shall, to theextentrequestedby thatparty,participantor intervenor,cooperateto ensurethat all

copiesof suchconfidential informationbearthelegendrequiredin paragraph8 above.

10. Any partY, participantor intervenormayrequesttheCommissionto

designateasconfidentialinformationany documentor otherinformationpreviouslyproduced

but not designatedasconfidential,providedthat theparty,participantor intervenor,in the

mannerprovidedin paragraph5 above,specifiesthesubject-matterof suchconfidential

information,thebasisfor theclaim ofconfidentiality,and thecognizableharmto theproducing

party,participantor intervenorfrom any misuseorunpermitteddisclosureof the information. In

addition,theparty,participantor intervenorclaimingconfidentialityshallsubstitutethe

previously-producedbut not designatedasconfidentialmaterialwith the identicalmaterialunder

designationasrequiredin Paragraph8 above.

DISCLOSURE

11. Exceptasprovidedin paragraph13,confidentialinformationshallnotbe

madeavailableor disclosedto any personwho is not a“Qualified Person”asdefinedin

paragraph 12 below.

12. “QualifiedPerson”,asusedin thisProtectiveOrdermeansanyoneof the

following:

6
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a. Theauthor(s),addressee(s),or originator(s)of theconfidential

information;

b. TheCommission,its staff, counsel(includingemployeesdirectly

employedby suchcounsel),andany consultantsretainedby the

Commissionin thisproceeding;

c. TheConsumerAdvocate,its staff, counsel,(includingemployees

directly employedby suchcounsel),andany consultantsretained

by theConsumerAdvocate;

d. Applicants,theirrespectiveofficers,employees,andcounsel

(includingemployeesdirectly employedby suchcounsel)andany

consultantsretainedby Applicants;

e. Subjectto paragraph4 above,any otherparty,participantor

intervenorto this proceeding,its staff, its counsel(including

employeesdirectly employedby suchcounsel),andany

consultantsretainedby it for thisproceeding,to theextentallowed

by the Commission;

f. Any otherpersonapprovedby theparty,participantor intervenor

assertingtheclaim of confidentiality.

g. Any otherpersondesignatedasa qualifiedpersonby orderof the

Commission.

13. Whena QualifiedPersonwishesto discloseconfidentialinformationto a

non-QualifiedPerson,theQualifiedPersonmustrequestpermissionfrom theparty,participant

or intervenorclaiming confidentiality. Therequestshall identify thenon-QualifiedPersonto

7
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whom disclosureis desired;discloseany past,present,or anticipatedaffiliation betweenthe

QualifiedPersonandthenon-QualifiedPerson;specifytheexactinformationto be disclosed;

andstatethereasonsfor disclosure. If permissionis grantedby theparty, participantor

intervenorclaiming confidentiality,disclosureof theconfidentialinformationshall bemadeto

suchnon-QualifiedPersonin thesamemannerasprovidedfor QualifiedPersonsin paragraph14

below.

PROCEDUREFOROBTAINING ACCESS

14. Prior to disclosingconfidentialinformationto a Qualifiedpersonother

thantheCommissionandits staff, theQualifiedPersonshall readacopyof this Protective

Order,completeacopyof theagreementattachedasExhibit A to this ProtectiveOrder,andsign

thecompletedcopyof theagreement.A copyof theexecutedagreementshallbedeliveredto

theparty,participantor intervenorclaimingconfidentialityandtheCommission.

USEOF CONFIDENTIAL INFORMATION

15. Any confidentialinformationobtainedunderthisProtectiveOrdershallbe

usedsolely in connectionwith this proceedingandany relatedadministrativeandjudicial

proceedings(at which time theinformationwill continueto be treatedasconfidential),andshall

notbeusedfor any otherpurpose,includingbusiness,governmentalor commercialpurposes,or

in any otheradministrativeorjudicial proceeding,exceptasprovidedin paragraphs16 and17,

andexceptasmaybe directedby (a) an orderof court,(b) anorderof theCommission,and(c)

theUIPA, includingany ruling ofthe Office ofInformationPractices.

16. Subjectto relevance,materiality,andanyotherevidentiaryrequirements

that maybe applicableand subjectto confidentialprotectionascontainedorsetforth in this

ProtectiveOrder,any confidentialinformationobtainedunderthisProtectiveOrdermaybeused

8
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by theCommissionandits staff in any proceedingpendingbeforetheCommissioninvolving the

producingparty,participantor intervenor,orwherethe intendeduseof suchconfidential

informationis for thepurposeof assistingtheCommissionin fulfilling its statutorydutiesand

responsibilities.Theconfidentialinformationshallcontinueto be treatedasconfidentialuntil

theprotectionconferredby this ProtectiveOrder(or anyotherapplicableProtectiveOrder) is

terminatedby theproducingparty,participantor intervenor,or until furtherorderof the

Commission.

17. Subjectto relevance,materiality,andany otherevidentiaryrequirements

thatmaybe applicableandsubjectto confidentialprotectionascontainedor setforth in this

ProtectiveOrder,any confidential informationobtainedunderthis ProtectiveOrdermaybeused

by theConsumerAdvocate,its staff, its consultantand its counselin any proceedingpending

beforetheCommissioninvolving theproducingparty, participantor intervenor,orwherethe

intendeduseof suchconfidentialinformationis for thepurposeof assistingtheConsumer

Advocatein fulfilling its statutorydutiesandresponsibilities.Theconfidentialinformationshall

continueto betreatedasconfidentialuntil theprotectionconferredby thisProtectiveOrder(or

any otherapplicableprotectiveorder)is terminatedby theproducingparty,participantor

intervenor,or until furtherorderof theCommission.

18. Unlessotherwise orderedby theCommission,if aparty,participantor

intervenordesiresto file written testimony,exhibitsorpleadingsthat containorreflect the

confidentialinformation,only thatpartof thepage(s)containingor reflectingsuchinformation

shallbe treatedasconfidential,andthat partof any hearingatwhich suchinformationis

discussedshallbe held in camera,or underotherconditionsimposedby theCommissionto

preventunnecessarypublic disclosureof suchinformation. A copyof anyconfidentialpage,

9
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with any suchinformationdeleted,shallbe filed to beincludedin thepublic record,andeach

suchpageshallcontainthefollowing designationin theupperleft-handcorner:

Confidential Information
DeletedPursuant To
ProtectiveOrder No.___________

RETENTIONOF CONFIDENTIAL INFORMATION

19. Confidentialinformationshallbe retainedin alockedcabinetdedicatedto

thestorageof confidentialinformation,or otherwisesecuredto ensurethat accessto and

disclosureof theconfidentialinformationis limited to aQualifiedPerson.

20. Confidentialinformationthat is givento or filed with theCommissionor

its staffshallbeseparatelyboundandplacedin a sealedenvelopeorotherappropriatesealed

containeron which shallappearthefollowing legend:

THIS ENVELOPE IS SEALED PURSUANT TO
PROTECTIVE ORDER NO. _______AND CONTAINS
DOCUMENTS WITH CONFIDENTIAL INFORMATION. IT
IS NOT TO BE OPENED OR THE CONTENTS OF THIS
ENVELOPE DISPLAYED OR REVEALED EXCEPT TO
QUALIFIED PERSONSAUTHORIZED TO INSPECT THE
ENCLOSED DOCUMENTS.

21. Confidentialinformationshallnotbe reproducedor duplicated,exceptto

makeworking copiesandcopiesto be filed with theCommissionunderseal. If adocument

containsinformationsosensitivethat it shouldnotbecopiedby anyone,it shallbearthe

following legend: “Copying Prohibited.”

22. If a courtor otheradministrativeagencyrequests,subpoenas,ororders

productionofconfidential informationthat aparty,participantor intervenoror personhas

obtainedunderthis ProtectiveOrder,that party,participantor intervenororperson,prior to
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disclosure,shallpromptly notify theparty,participantor intervenorclaiming confidentialityof

therequest,subpoena,or order.

DURATIONOFCONFIDENTIALITY

23. The confidentialityof the informationproducedpursuantto this

ProtectiveOrdershallbepreserveduntil all interestedparties,participantsor intervenors,by

writtenstipulation,terminatetheprotectionconferredby this ProtectiveOrder,or until further

orderof theCommission.

APPEALTO THE COMMISSION

24. If any interestedpersondisagreeswith thedesignationof informationas

confidentialor thenon-disclosureof any informationapartymay claim asconfidentialpursuant

to paragraph4 above,theparty,participantor intervenorclaiming confidentialityandtheperson

sodisagreeingshall first makeagoodfaith attemptto resolvethedisputeon an informalbasis.

If thedisputecannotbe resolved,thepersoncontestingtheconfidentialityof the information

shall file amotion to compeldisclosureor any otherappropriatemotionwith theCommission.

Theparty,participantor intervenorclaimingconfidentialityshallbeartheburdenof proof in

supportingits claim, andtheCommissionwill determinewhethertheinformationshallcontinue

to be designatedasconfidentialunderthis ProtectiveOrder. Pendingadispositionofthe motion,

the informationin questionshall be treatedasconfidentialinformationandshallnot bedisclosed

exceptaspermittedin this ProtectiveOrder.

NON-WAIVER OF OBJECTIONSAND RIGHTS

25. Theparties,participantsor intervenorsretaintheright to contestany

assertionor findingof confidentialityorof non-confidentiality. Nothing in this ProtectiveOrder
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shallpreventany party,participantor intervenorfrom objectingto requestsfor productionof

informationorotherdiscoveryrequests.

26. Theparties,participantsor intervenorsretaintheright to question,

challenge,andobjectto theadmissibilityof confidentialinformationon thegroundsofrelevancy

ormateriality.

MODIFICATION OFTHE PROTECTIVEORDER

27. TheCommissionmay modify this ProtectiveOrderon themotion of any

party, participantor intervenor,or on its own motion, upon reasonablenotice to the parties,

participantsor intervenorsandan opportunityfor hearing.

DISPOSALOFCONFIDENTIAL INFORMATION

28. Exceptasprovidedin paragraphs29 and30below,within 90 daysafter

theconclusionofthis proceeding,personsin possessionof confidentialinformationshall,at the

optionof theparty,participantor intervenorproducingtheconfidentialinformation,returnor

destroyall suchmaterialsand all copies,notes,tapes,papers,or othermediumcontaining,

summarizing,excerpting,or otherwiseembodyingany confidential information. If theparty,

participantor intervenorproducingtheconfidentialinformationrequestsdestruction,theperson

destroyingtheinformationshallcertify its destructionto theproducingparty,participantor

intervenor,indicatingthenameof thepersondestroyingthedocuments,themethodof

destruction,and theidentity of thespecificdocumentsdestroyed.

29. Counselandtherepresentativesof recordfor a party,participantor

intervenorshallbe entitled to retainmemoranda,pleadings,exhibitsofrecord,written testimony,

andtranscriptsembodyinginformationderivedfrom or incorporatingconfidentialinformationto

12
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theextentreasonablynecessaryto preservefiles on this proceeding.Thefiles shallnotbe

disclosedto any otherperson.

30. Confidentialinformationproducedin this proceedingshallremainin the

possessionof theCommission,theConsumerAdvocateand counselfor theConsumerAdvocate

for thedurationrequiredby applicablestatute,andshallnotbedisseminatedto any non-

QualifiedPerson.

SANCTIONS

31. Any personviolating this ProtectiveOrdershallbesubjectto sanctions

imposedby theCommission.
-

DATED: Honolulu,Hawai’i, ____________________________________

MICHAEL H. LAU, ESQ.
Attorneyfor WaikoloaMauka,LLC

13

VOS~
VOSS

JOSHUAE.TREVE
Attorneysfor WaikoloaWaterCompany,Inc.,
d/b/aWestHawaii WaterCompanyand
WaikoloaResortUtilities, Inc.,
dlb/a WestHawaii Utility Company

of Commerceand
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APPROVEDAND SOORDEREDTHIS day of , 2006at

Honolulu,Hawaii.

PUBLIC UTILITIES COMMISSION OFTHE
STATEOF HAWAI’I

By: ______________________
Carlito P.Caliboso,Chairman

By: ______________________
WayneH. Kimura,Commissioner

By: _____________________
JanetE. Kawelo,Commissioner

APPROVEDAS TOFORM:

CommissionCounsel
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EXHIBIT “A”

BEFORETHE PUBLIC UTILITIES COMMISSION
OF THE STATE OFHAWAII

PROTECTIVEAGREEMENT

1. I, ____________________________,havebeenpresentedwith acopyof

ProtectiveOrderNo. ______________________issuedby thePublicUtilities Commissionof the

Stateof Hawaii in DocketNo. _________ on the_________ day of _________________, 2006

(“ProtectiveOrder”).

2. I amemployedby, retainedby orassisting____________________in

DocketNo. ___________ andhaverequestedreviewof theconfidentialinformationcoveredby

theProtectiveOrder.

3. I understandtheconfidentialinformationcoveredby theProtectiveOrder

is to beusedsolelyto assist______________________________________________________________

andthat unlessotherwisepermittedby theProtectiveOrder,I amto makeno otheruseof the

confidentialinformation,noramIto disclosetheconfidentialinformationto anyotherperson.

4. I furtherunderstandthat attheconclusionof my assistanceto

________________ I shallaccountfor eachcopy, extract,noteandsummaryof, orother

documentcontainingany partofsuchconfidentialinformationto theparty,participantor

intervenorclaiming confidentialityandI shallabideby theprovisionsin paragraph28 of the

ProtectiveOrder,unlessotherwisepermittedby paragraphs29 and30 of theProtectiveOrder.
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5. I herebycertify thatI havereadtheabove-mentionedProtectiveOrderand

agreeto abideby its termsandconditions.

DATED at_____________________,____________, this____________________

2006.

Signature

Address

( )
TelephoneNumber

2
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CERTIFICATEOF SERVICE

I herebycertify thatI havethisdateservedacopyoftheforegoingProtective

OrderNo. __________ uponthefollowing parties,participantsor intervenors,by causinga copy

hereofto bemailed,postageprepaid,andproperlyaddressedto eachsuchparty,participantor

intervenor.

JONS. ITOMURA
DIVISION OF CONSUMERADVOCACY
DEPARTMENTOFCOMMERCEANDCONSUMERAFFAIRS
P.O.Box 541
Honolulu,Hawai’i 96809

BRUCED.VOSS,ESQ.
AMY M. VOSS,ESQ.
JOSHUAE. TREYVE, ESQ.
BAYS, DEAVER, LUNG, ROSE& BABA
Ali’i Place,16th Floor
1099AlakeaStreet
Honolulu,Hawai’i 96813

MICHAEL H. LAU, ESQ.
MORIHARALAU & FONGLLP
841 Bishop Street
400DaviesPacificCenter
Honolulu,Hawai’i 96813

Dated: ________________________

ChiefClerk
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CERTIFICATE OF SERVICE

I hereby certify that I have this date served a copy of the

foregoing Order No. 2 2 4 5 0 upon the following parties, by

causing a copy hereof to be mailed, postage prepaid, and properly

addressed to each such party.

JOHN E. COLE
EXECUTIVE DIRECTOR
DEPARTMENT OF COMMERCEAND CONSUMERAFFAIRS
DIVISION OF CONSUMERADVOCACY
P. 0. Box 541
Honolulu, HI 96809

BRUCE D. VOSS, ESQ.
ANY N. VOSS, ESQ.
JOSHUA E. TREYVE, ESQ.
BAYS, DEAVER, LUNG, ROSE & BABA
Ali’i Place, l6t~~ Floor
1099 Alakea Street
Honolulu, HI 96813

Attorneys for WAIKOLOA RESORT UTILITIES, INC. ciba WEST
HAWAII UTILITY COMPANY, and WAIKOLOAWATERCOMPANY, INC. dba
WEST HAWAII WATERCOMPANY

BRUCE MOORE
DEVELOPMENT MANAGER
WESTHAWAII WATERCOMPANY
150 Waikoloa Beach Drive
Waikoloa, HI 96738—5703

WAIKOLOARESORTUTILITIES, INC.,
dba WEST HAWAII UTILITY COMPANY
150 Waikoloa Beach Drive
Waikoloa, HI 96738—5703



Certificate of Service — Continued
Page 2

MICHAEL H. LAU, ESQ.
MORIHARA LAU & FONGLLP
841 Bishop Street
Suite 400
Honolulu, HI 96813

Attorneys for WAIKOLOAMAUKA, LLC

Jtvuc~
Karen Hig~)ii

DATED:


