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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

----In the Matter of----

PUBLIC UTILITIES COMMISSION ) Docket No. 2007-0008

Institutin~ a Proceeding To ) Order No. 2 31 9 1
Examine Hawaii’s Renewable
Portfolio Standards Law, Hawaii
Revised Statutes §~ 269-91 -

269-95, as Amended by Act 162,
Session Laws of Hawaii2006.

ORDER

By this Order, the commission initiates this proceeding

pursuant to Act 162, Session Laws of Hawaii 2006 (“Act 162”),

which amended Hawaii’s Renewable Portfolio Standards (“RPS”) Law,

codified as Hawaii Revised Statutes (“HRS”) §~ 269-91 — 269-95

(“RPS Law”), by among other things, authorizing the commission to

establish and issue penalties against electric utility companies

who fail to meet the RPS.

I.

Background

A.

RPS Workshops

The RPS Law, originally enacted in 2001 as Act 272, and

modified in 2004 as Act 95, was most recently amended by Act 162

in 2006. Under the RPS Law, RPS is defined as the percentage of

electrical energy sales that is represented by renewable

electrical energy. Each electric utility company that sells



electricity for consumption in the State of Hawaii is required by

law to meet the RPS of: (1) ten percent of its net electricity

sales by December 31, 2010; (2) fifteen percent of its net

electricity sales by December 31, 2015; and (3) twenty percent of

its net electricity sales by December 31, 2020.

•Before the RPS Law was amended by Act 162, Act 95

charged the commission with the following task:

By December 31, 2006,~ develop and implement
a utility ratemaking structure which may
include but is not limited to performance-
based ratemaking, to provide incentives to
Hawaii’s electric utility companies to use
cost-effective renewable energy resources
found in Hawaii to meet the renewable
portfolio standards established in section
269-92, while allowing for deviation from the
standards in the event that the standards
cannot be met in a cost-effective manner, or
as a result of circumstances beyond the
control of the utility which could not have
been reasonably anticipated or am~liorated[.]

Act 95, Session Laws of Hawaii 2004.

To accomplish this task, the commission hosted two

two-day workshops on November 22 - 23, 2004 and October 3 - 4,

2005, as well as a technical workshop on October 5, 2005.

The workshops were organized for the general purpose of gathering

informatiOn, through a collaborative process, from affected

electric utility companies, government agencies, and other

interested persons, for use by the commission to promulgate

administrative rules and implement a new RPS ratemaking

structure. Over seventy interested persons participated in the

first and second RPS workshops. In conjunction with each

‘Among other amendments to this section, codified as HRS
§ 269-95(1), Act 162 extended the commission’s deadline to
complete the above-described task to December 31, 2007.
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workshop, the commission prepared concept papers, and allowed

participants to submit comments on the concept papers prior to

the workshops. The commission received a wealth of information

and comments, both written and oral, from the workshop

participants, and had planned on holding a third RPS workshop.

As discussed during the workshops, under Act 95, compliance with

the RPS was not mandatory; rather, electric utilities were

required only to implement cost-effective renewable resources,

using the RPS as a target.

B.

Act 162

On June 2, 2006, Senate Bill 3185, S.D. 2, H.D. 2, C.D.

1 was signed into law as Act 162. Act 162, among other things,

amended the RPS Law to authorize the commission to issue

penalties against electric utility companies who fail to comply

with the RPS. Specifically, Act 162 added the following sections

pertaining to penalties, which are codified as HRS §~ 269-92(c)

and (d):

(C) If the public utilities commission
determines that an electric utility company
failed to meet the renewable portfolio
standard, after a hearing in accordance with
chapter 91, the utility shall be subject to
penalties to be established by the public
utilities commission provided that if the
commission determines that the electric
utility company is unable to meet the
renewable portfolio standards due to reasons
beyond the reasonable control of an electric
utility, as set forth in subsection (d), the
commission, in its discretion, may waive in
whole or in part any otherwise applicable
penalties.
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(d) Events or circumstances that are outside
of an electric utility company’s reasonable
control may include, to the extent the event
or circumstance could not be reasonably
foreseen and ameliorated:

(1) Weather-related damage;

(2) Natural disasters;

(3) Mechanical or resource failure;

(4) Failure of renewable electrical
energy producers to meet
contractual obligations to the
electric utility company;

(5) Labor strikes or lockouts;

(6) Actions of governmental authorities
that adversely affect the
generation, transmission, or
distribution of renewable
electrical energy under contract to
an electric utility company;

(7) Inability to acquire sufficient
renewable electrical energy due to
lapsing of tax credits related to
renewable energy development;

(8) Inability to obtain permits or land
use approvals for renewable
electrical energy projects;

(9) Inability to acquire sufficient
cost-effective renewable electrical
energy;

(10) Substantial limitations, restric-
tions, or prohibitions on utility
renewable electrical energy
projects; and

(11) Other events and circumstances of a

similar nature.

HRS §~ 269-92(c),(d) (emphasis added).

By mandating the establishment of a penalty structure,

the RPS Law now provides sufficient incentive to electric

utilities to comply with the RPS. As such, although the
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commission originally planned to hold a total of three

RPS workshops and thereafter conduct rulemaking, the commission

will instead proceed by way of investigatory docket.

II.

Discussion

A.

Commission Authority

The commission is authorized to initiate this

proceeding pursuant to several statutes. First, as discussed

above, the commission is expressly authorized to establish

penalties for non-compliance with the RPS, pursuant to HRS

§ 269-92 (c). Furthermore, the commission is granted broad

regulatory authority by I-IRS § 269-7 and HRS § 269-6, which

broadly vests the commission with “general supervision . . . over

all public utilities[.]” Commission investigatory and

enforcement authority is also set forth in HRS § 269-15 and

Hawaii Administrative Rules (“I-jAR”) § 6-61-71.

As discussed above, compliance with the RPS under

Act 95 was not mandatory. Thus, the commission sought to fulfill

its legislative mandate under HRS § 269-95(1) to develop and

implement a “ratemaking structure” that would provide

“incentives” to electric utilities to meet the RPS, through the

collaborative process of the RPS workshops. Given the amendments

to the RPS Law by Act 162, which now require utilities to be

penalized for non-compliance with the RPS (subject to commission

waiver of penalties if non-compliance is a result of events or
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circumstances described in HRS § 269-92(d)), the commission finds

that the mandatory nature of the RPS Law now provides sufficient

incentive to electric utilities to comply with the RPS.

The commission accordingly will not hold a third RPS workshop,

and instead, opens this docket to evaluate and consider the

appropriate penalties to establish under the RPS Law, and the

circumstances under which any penalties should be levied.

By separate order, the commission will file in this

docket all information and comments received from the

participants in the RPS workshops pursuant to HAR § 6-61-48.

B.

Preliminary Issue

The commission sets forth the following preliminary

issue to be addressed in this proceeding: What is the

appropriate penalty framework to establish under HRS § 269-92(c)

for failure to comply with the RPS?

This is a preliminary issue for consideration.

During the development of the procedural schedule for this

proceeding, the parties (and intervenors and participants, if

any) shall have the opportunity to comment on this preliminary

issue, stipulate to resolve the issue, or suggest other issues

for resolution in this proceeding for the commission’s review and

consideration.
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C.

Named Parties

Since all regulated electric utilities in Hawaii will

likely be impacted by the outcome of this proceeding, the

commission will make Hawaiian Electric Company, Inc. (“HECO”),

Hawaii Electric Light Company, Inc. (“HELCO”), Maui Electric

Company, Limited (“MECO”), Kauai Island Utility Cooperative

(“KIUC”), and the Department of Commerce and Consumer Affairs,

Division of Consumer Advocacy (“Consumer Advocate”) parties to

this docket.2

At the present time, the commission is uncertain as to

the interests of the remaining industry stakeholders who attended

the commission’s RPS workshops. Rather than naming these

entities as parties to this proceeding, the commission will serve

them with a copy of this Order initiating this proceeding.

If these persons are interested in participating in this

proceeding, they may file a motion to intervene or to participate

without intervention in accordance with the requirements of HAR

Chapter 6-61, Subchapter 4.

D.

Preliminary Procedural Schedule

The commission sets forth the following preliminary

procedural schedule to control the course of this proceeding:

2The Consumer Advocate is statutorily mandated to represent,
protect, and advance the interests of all consumers of utility
service and is an ex officio party to any proceeding before the
commission. See HRS § 269—51; HAR § 6-61—62.
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PROCEDURALSTEPS DATE

Simultaneous Preliminary Statements of
Position (“Preliminary SOP”)

April 23, 2007

Simultaneous Information Requests to the
Parties on their Preliminary SOP

May 14, 2007

Simultaneous Responses to Information Requests
filed by the Parties on their Preliminary SOP

June 4, 2007

Final Statements of Position June 25, 2007

Pre-hearing Conference July 2, 2007

Panel Hearing (if required by the commission) July 9 - 11, 2007

Simultaneous Post-Hearing Briefs
~

3 weeks after
transcript
completed and
filed with the
commission

Simultaneous Post-Hearing Reply Briefs
~

•

2 weeks after
transcript
completed and
filed with the
commission

Commission deadline to issue Decision and
Order under HRS § 269-95(1)

December 31, 2007

The above is a preliminary procedural schedule for

consideration. The parties (and intervenors and participants, if

any) shall have the opportunity to comment on, and suggest

changes to, this preliminary procedural schedule, as discussed

further below.

E.

Additional Procedural Matters

Any interested individual, entity, agency, or community

or business organization is invited to file a motion to intervene

or participate without intervention in this docket in compliance
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with the commission’s rules set forth in HAR Chapter 6-61,

Subchapter 4.

Within forty-five (45) days of the date of this Order,

the parties (and intervenors and participants, if any) may file a

preliminary statement of position as to the preliminary issue to

be considered in this proceeding, see Section II.C., and on the

preliminary procedural schedule set forth in Section II.E.

Following the filing of the preliminary statements of position by

the parties (and intervenors and participants, if any), the

commission will issue a procedural order to govern the matters in

this proceeding. In addition, within forty-five (45) days of the

date of this Order, the parties (and intervenors and

participants, if any) may file a stipulated protective order, if

necessary, for the commission’s review and approval.

The commission expects all parties to this proceeding

to participate fully in the development of the necessary

procedures and issues for the orderly conduct of this proceeding,

consistent with all applicable State laws and commission rules

and regulations.

III.

Orders

THE COMMISSION ORDERS:

1. This proceeding is initiated to examine the

appropriate penalty framework to establish under Hawaii’s RPS

Law, HRS §~ 269-91 — 269-95, as amended by Act 162, for

non-compliance with the RPS.
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2. The commission, sua sponte, designates HECO,

HELCO, MECO, KIUC, and the Consumer Advocate as parties to this

proceeding.

3. Any individual, entity, organization, or agency

desiring to intervene as a party or to participate without

intervention in this proceeding shall file a motion to intervene

or participate without intervention not later than twenty

(20) days from the date of this Order. Motions to intervene or

participate without intervention must comply with all applicable

rules of HAR Chapter 6-61, Rules of Practice and Procedure Before

the Public Utilities Commission.

4. Within forty-five (45) days of the date of this

Order, the parties (and intervenors and participants, if any) may

file comments as to the preliminary issue to be considered in

this proceeding, see Section II.C., and on the preliminary

procedural schedule set forth in Section II.E. The parties (and

intervenors and participants, if any) may also file, within

forty-five (45) days of the date of this Order, a stipulated

protective order, if necessary, for the commission’s review and

approval.
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DONE at Honolulu, Hawaii JAN 1 1 2007

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

By_________
Carlito P. Caliboso, Chairman

By~ / ~
Joh E. Cole, Commissioner

APPROVEDAS TO FORM:

~4v~

Kaiulani Kidani Shinsato
Commission Counsel

RPS.e~
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CERTIFICATE OF SERVICE

I hereby certify that I have this date served a copy of the

foregoing Order No. 2 31 9 1 upon the following parties, by

causing a copy hereof to be mailed, postage prepaid, and properly

addressed to each such party.

CATHERINE P. AWAKUNI
EXECUTIVE DIRECTOR
DEPARTMENTOF COMMERCEAND CONSUMERAFFAIRS
DIVISION OF CONSUMERADVOCACY
P. 0. Box 541
Honolulu, HI 96809

WILLIAM A. BONNETT
VICE PRESIDENT
GOVERNMENT& COMMUNITYAFFAIRS
HAWAIIAN ELECTRIC COMPANY, INC.
P.O. Box 2750
Honolulu, HI 96840-0001

DEAN MATSUURA
DIRECTOR, REGULATORYAFFAIRS
HAWAIIAN ELECTRIC COMPANY, INC.
P.O. Box 2750
Honolulu, HI 96840—0001

WARRENH.W. LEE
PRESIDENT
HAWAII ELECTRIC LIGHT COMPANY, INC.
P.O. Box 1027
Hilo, HI 96721—1027

EDWARDL. REINHARDT
PRESIDENT
MAUI ELECTRIC COMPANY, LIMITED
P.O. Box 398
Kahului, HI 96733-6898
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THOMASW. WILLIAMS, JR., ESQ.
PETER Y. KIKUTA, ESQ.
GOODSILL ANDERSONQUINN & STIFEL LLLC
1099 Alakea Street, Suite 1800
Honolulu, HI 96813

Attorneys for HAWAIIAN ELECTRIC COMPANY, INC.,
HAWAII ELECTRIC LIGHT COMPANY, INC.,
and MAUI ELECTRIC COMPANY, LIMITED

RANDALL J. HEE, P,. E.
ACTING PRESIDENT AND CEO
KAUAI ISLAND UTILITY COOPERATIVE
4463 Pahe’e Street
Lihue, HI 96766

TIMOTHY BLUME
MANAGER, REGULATORYAFFAIRS
KAUAI ISLAND UTILITY COOPERATIVE
4463 Pahe’e Street
Lihue, HI 96766

KENT D. MORIHARA, ESQ.
MICHAEL H. LAU, ESQ.
MORIHAPALAU & FONG LLP
400 Davies Pacific Center
841 Bishop Street
Honolulu, HI 96813

Attorneys for KAUAI ISLAND UTILITY COOPERATIVE

WARRENS. BOLLMEIER II
PRESIDENT
HAWAII RENEWABLEENERGYALLIANCE
46-040 Konane Place #3816
Kaneohe, HI 96744

MAURICE KAYA
STEVEN ALBER
DR. JOHN TANTLINGER
DEPARTMENTOF BUSINESS, ECONOMICDEVELOPMENT, AND TOURISM
P.O. Box 2359
Honolulu, HI 96813
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RICK REED
PRESIDENT
HAWAII SOLAR ENERGYASSOCIATION
P.O. Box 37070
Honolulu, HI 96837

MARCOMANGELSDORF
HAWAII PV COALITION
1676 Waianuenue Avenue
Hilo, HI 96720

BILL SHORT
AM-PRES CORPORATION
49-811 Kamehameha Highway
Kaaawa, HI 96730

SARAH BLANE
BUILDING INDUSTRY ASSOCIATION OF HAWAII
1727 Dillingham Boulevard
Honolulu, HI 96819-4019

RUSSELL CASE, ESQ.
IAN SANDISON, ESQ.
CARLSMITH BALL LLP
1001 Bishop Street, ASB Tower, Suite 2200
Honolulu, HI 96813

STEVE HOLMES
CITY AND COUNTYOF HONOLULU
530 South King Street, Room 306
Honolulu, HI 96813

COLIN JONES
CITY AND COUNTYOF HONOLULU
91-174 Hanua Street
Kapolei, HI 96707

DR. DAVID REZACHEK, CONSULTANT
HONOLULUSEAWATERAIR CONDITIONING, LLC
710 Lunalilo Street, Suite 1107
Honolulu, HI 96813
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LANI NAKAZAWA, ESQ.
CHRISTIANE NAKEA-TRESLER, ESQ.
CORPORATIONCOUNSEL- COUNTYOF KAUAI
4444 Rice Street, Room 220
Lihue, HI 96766

MICHAEL TRESLER
COUNTYOF KAUAI - DIRECTOR OF FINANCE
4444 Rice Street, Room 280
Lihue, HI 96766

LAURENCELAU
DEPARTMENTOF HEALTH
1250 Punchbowl Street
Honolulu, HI 96813

RAYMONDCARR
DEPARTMENTOF RESEARCH& DEVELOPMENT
25 Aupuni Street, Room 219
Hilo, HI 96720

CARL FREEDMAN
HAIKU DESIGN ANDANALYSIS
4234 Hana Highway
Haiku, HI 96708

LARRY KAFCHINSKI
HAMAKUAENERGYPARTNERS, L.P.
P.O. Box 40, 45-300 Lehua Street
Honokaa, HI 96727

DR. SHARONMIYASHIRO
HAWAII ENERGYPOLICY FORUM
UNIVERSITY OF HAWAII
2424 Maile Way
Saunders Hall, Room 111
Honolulu, HI 96822

DR. MICHAEL HAMNETT
HAWAII ENERGYPOLICY FORUMAND RCUH
UNIVERSITY OF HAWAII
2424 Maile Way
Saunders Hall, 7th Floor
Honolulu, HI 96822
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MURRAYTOWILL
HAWAII HOTEL ASSOCIATION
2250 Kalakaua Avenue, Suite 404-4
Honolulu, HI 96815

MITCH EWAN
HAWAII NATURAL ENERGYINSTITUTE
University of Hawaii
1680 East West Road, Post 109
Honolulu, HI 96822

DR. RICK ROCHELEAU
MILTON STAACKMANN
HAWAII NATURAL ENERGYINSTITUTE
University of Hawaii
1680 East West Road, Holmes Hall, Room 246
Honolulu, HI 96822

REP. CYNTHIA THIELEN
HAWAII STATE HOUSE OF REPRESENTATIVES
Hawaii State Capitol, Room 443
415 South Beretania Street
Honolulu, HI 96813

SEN. J. KALANI ENGLISH
HAWAII STATE SENATE
Hawaii State Capitol, Room 205
415 South Beretania Street
Honolulu, HI 96813

HANS (RUEDI) TOBLER
KALAELOA PARTNERS, L.P.
91-111 Kalaeloa Boulevard
Kapolei, HI 96707

SHAH J. BENTO, ESQ.
RUSH MOORE, LLP
Pacific Guardian Ctr., Mauka Twr.
737 Bishop Street, Suite 2400
Honolulu, HI 96813
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HENRY CURTIS
KAT BRADY
LIFE OF THE LAND
76 North King Street, Suite 203
Honolulu, HI 96817

KAL KOBAYASHI
MAUI COUNTYENERGYOFFICE
200 South High Street
Wailuku, HI 96793

JIM LAZAR
REGULATORYASSISTANCE PROJECT
1063 Capitol Way, S#202
Olympia, WA 98501

GLENN SATO
OFFICE OF ECONOMICDEVELOPMENT, COUNTYOF KAUAI
4444 Rice Street, Room 200
Lihue, HI 96766

JOHN CROUCH
POWERLIGHTCORP.
P.O. Box 38-4299
Waikoloa, HI 96738

E. KYLE DATTA
NATALIE MIMS
ROCKYMOUNTAIN INSTITUTE
P.O. Box 390303
Keauhou, HI 96739

STEVEN P. GOLDEN
GEORGET. AOKI, ESQ.
THE GAS COMPANY
P.O. Box 3000
Honolulu, HI 96802

EILEEN YOSHINAKA
U.S. DEPARTMENTOF ENERGY
300 Ala Moana Boulevard, Room 4-13 1
Honolulu, HI 96813
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SCOTT BLY
U.S. ARMY
2129 Chamberlain Street
Honolulu, HI 96822

CAPT. DAVID FLEISCH
USPACOM
HQ US CINCPAC/J44, Box 64020
Camp H.M. Smith, HI 96861-4020

BRAD ALBERT
RISING SUN SOLAR
P.O. Box 790807
Paia, HI 96779

DOUGLASBATH
PROVISION TECHNOLOGIES
69 Railroad Avenue, Suite A-7
Hilo, HI 96720

SCOTT HIGA
HONOLULUSEAWATERAIR CONDITIONING, LLC
7 Waterfront Plaza, Suite 400
500 Ala Moana Boulevard
Honolulu, HI 96813

MELEANAJUDD
INTER-ISLAND SOLAR SUPPLY
761 Ahua Street
Honolulu, HI 96819

GORDONLEDINGHAM
COMMERCIALAND BUSINESS LENDING
841 Bishop Street, Suite 1516
Honolulu, HI 96813

JEFF MIKULINA
SIERRA CLUB, HAWAII CHAPTER
P.O. Box 2577
Honolulu, HI 96803
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RYAN WISER
LAWRENCE BERKELEY NATIONAL LABORATORY
1 Cyclotron Road 90R4000
Berkeley, CA 94720-8136

SANDRA-ANN Y . H. WONG, ESQ.
1050 Bishop Street, Suite 514
Honolulu, HI 96813

GEN. FRED WEYAND
SAMUEL DAMONESTATE

th
999 Bishop Street, 28 FloorHonolulu, HI 96813

Qn~~c~c~2)
Karen Higashi

DATED: JAN 11 2007


