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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

Docket No. 2007-0324

| Order No. 23696

HERMINA M. MORITA
Complainant,
vs.

HAWAIT SUPERFERRY, INC.

N e e i S e S e et

Respondent.
ORDER
By this Order, the commission directs Respondent
HAWAII SUPERFERRY, INC. (“Superferry”) to file an answer to the

formal complaint filed by Complainant HERMINA M. MORITA
(“Complainant”), attached as Exhibit A, within twenty (20) days

after the date of service of this order.

I.

Formal Complaint

On Septembe; 27, 2007, Complainant filed a formal
complaint (“Complaint”) with the commission against Superferry.
The Complaint alleges that Superferry failed to comply with
Decision and Order No. 21524, filed December 30, 2004, in Docket
No. 04-0180 (“D&0 No. 21524") which conditionally granted it a
Certificate of Public Convenience and Necessity (“CPCN”) pursuant

to Hawaii Revised Statutes (“HRS”) § 271G-1 et seq.; failed to



comply with HRS § 343-1, et seqg., and} the Harbors Operating
Agreement dated September 7, 2005.°

| The Complaint bseeks; (1) ’an‘ order requiring the
Superferry to answer the Complaint within ten (10) days; (2) ah
order finding that Superférry is in willful vioiation of D&O
No. 21524, HRS § 343-1, et seqg., and/or the Harbors Operating
Agreement, and suspending or placing the CPCN on inactive status
until compliance is achieved; (3) an Order that the Superferry’'s
CPCN is suspended or placed on inactive for willful wviolation of
D&0O No. 21524, HRS § 343-1, et seg., and/or the Harbors Operating
Agreement, until an Environmental Assessment is completed, and if
necessary, an Environmental Impact Statement is accepted; (4) an
order thatithe operation of the Superferry is not in the public’s
interest until an Environmental Assessment is completed, and if
necessary, an Environmental Impact Statement is accepted;

(5) other relief as appropriaté.2

IT.
Discussion
Rule 6-61-67 of the Hawaii Administrative Rules (“HAR”)
states: |
(a) Any person maybfile a formal complaint against any

public utility, water carrier, motor carrier, or
other person subject to commission jurisdiction.

1

See Complaint at 19;

’See Complaint at 20-21.
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{b) Formal complaints shall:

(1) Be in writing;

- (2) Comply with sections 6-61-15 to 6-61-21;

(3) State the full name and address of each
complainant and of each respondent;

(4) Set forth fully and clearly the specific act
complained of in ordinary and concise
language; and _

(5) Advise the respondent and the commission
completely of the facts constituting the
grounds of the complaint, the injury
complained of, and the exact relief desired.

(c) A complaint that alleges a violation of law shall
clearly specify the particular parts of the law
which are alleged to have been violated and the
facts which the complainant relies upon to
establish the violation. :

(d) If two or more sections or subsections of the law
or two or more requirements established pursuant
to law are alleged to be wviclated, the facts
claimed to constitute wviolation of one section,

subsection, or requirement shall be stated
separately from those claimed to constitute a
violation of another section, subsection, or

requirement whenever that can be done without
undue repetition.

(e) If the formal complaint substantially complies
with this subchapter, the commission shall serve a
copy upon each respondent, together with an order
requiring that the complaint be answered within
twenty days after the date of service. Two copies
of the formal complaint shall also be served on
the consumer advocate. In emergency cases, the
commission may require the filing of an answer
within a shorter time.

(f) If the formal complaint is not in substantial
compliance with this subchapter, the commission
shall return the complaint to the complainant with
an explanation of the reasons why the formal
complaint does not comply with this chapter.

HAR § 6-61-67. With the exception of the fact that the

Complainant attempted to file the Complaint in Docket No. 04-0180
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and therefore the Complaint contains the wrong caption,’ and the
fact that the Complaint was not notarized, the Complaint appears
to substantially comply with  HAR: Title 6, Chapter >61,
Subchapter 5 of the commission’s Rules of Practice and Procedure;
as required by HAR § 6-61-67(e).

Under HAR § 6-61-67(e), if the formal complaint
substantially complies with Subchapter 5, “the commission shall
serve a copy upon each respondent, together with 'ah order
requiring that the complaint be‘answered within twenty days after
the date of service . . . . In emergency cases, the commission
may require the filing of an answer within a shorter time.” 1In
herv Complaint, Complainant requests that the commission order
Superferry to provide an answer to the 'Complaint in
ten (10) days, rather than twenty (20) days. However, in this
case, Complainant has not provided any allegations or evidence-to
suggest that an emergency exists. Significantly, Complainant
states that Superferry has indefinitely suspended its service to
and from Nawiliwili Harbor, Kauai.® Therefore, the. commission

will direct Superferry to file its answer to the Complaint in the

’‘Complainant attempted to file the Complaint in Docket
No. 04-0180, entitled In the Matter of the Application of Hawaii
Superferry, Inc. For a Certificate of Public Convenience and
Necessity to Engage 1in Operations as a Water Carrier.
Complainant, however, is not a party to that docket. It would,
moreover, be improper to file a wholly new complaint in Docket
No. 04-0140. As such, the commission filed the Complaint in this
new docket, and utilizes an appropriate caption.

‘See Complaint at 14.
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ordinary course, which is within twenty (20) days after the date

" of service of this Order.’

ITI.
Order
THE COMMISSION ORDERS‘:
Superferry shall file .an answer to the attached
Complaint with the commission within twenty (20) days after the

date of service of this order.

DONE at Honolulu, Hawaii OCT -4 m

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAIT

A N @ A R e=A

Carlito P. Caliboso, Chairman o E. Cole, Commissioner

APPROVED AS TO FORM: | ﬁ
By : ;;EE

. , Leslie H. Kondo, Commissioner
Oysds Y |

Jodi k(/ vi (/
Commission Counsel

2007-0324.51

*Complainant referenced Young Brothers, Ltd. in her
Complaint, however, not as a Respondent. Therefore, it is not a
party to this docket unless and until it files for, and 1is
granted, intervenor status. Accordingly, it will not be served

with a copy of the Complaint.
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CERTIFICATE OF SERVICE

I hereby certify that I have this date served a copy of the

foregoing . Order No. 2 3 6 9 6 upon 'bthe following parties, by

causing a copy hereof to be mailed, postage prepaid, and properly

~addressed to each such party.

CATHERINE P. AWAKUNI (2 copies of Order and 2 copies
EXECUTIVE DIRECTOR of Complaint)

DIVISION OF CONSUMER ADVQCACY

DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS

P. 0. Box 541

Honolulu, HI 96809

HAWAIT SUPERFERRY, INC. (1 copy of Order and Complaint)
500 Ala Moana Boulevard
Honolulu, HI 96813

HERMINA M. MORITA (1 copy of Order)
c/o HAROLD BRONSTEIN

P.O. Box 3064

Lihue, HI 96766 .

1, Karen Higashi

DATED: QCT -4 _2007



EXHIBIT A

HAROLD_BRONSTEIN
‘P. O. Box 3064
Lihue, Hawaii 96766

Telephone: 245-1997 , :
. : - S
Attorney for Complainant o ;: T
Hermina M. Morita ‘ 25 3 —
- E SR
7S B B
BEFORE THE PUBLIC UTILITIES COMMISSION N=
- o I VI R
OF THE STATE OF HAWAII i T~ B
w
2007-0324 &

In the Matter of the DOCKET NO. 04-0180

Application of

VERIFIED COMPLAINT; EXHIBITS
- HAWAII SUPERFERRY, INC. npn.ngn
For a Certificate of Public
Convenience and Necessity to
Engage in Operations as a
Water Carrier.

VERIFIED COMPLAINT

Hermina M. Morita for and as her Complaint against Respondent,

Hawaii Superferry, Inc., upon information and belief, hereby

states:
1. This Complaint is brought pursuant to HRS 271G-1, et.

seg., HRS 269.1, et. seqg., and HAR 6-61-67.

2. At all times material hereto, the Complainant,‘Hermina M.

Morita was and is a resident of the County of Kauai, State of

Hawaii, and a member of the Hawaii State House of'Representatives,



District‘l4, whoée business mailing address is The State Capitol
Building, Room 314,.Honolulu, Hawaii 96813.. |

3. Respondent, Hawaii Superfer&y,b_lnc. is a fbr profit
Hawaii corporatioﬁ whose mailing address is 500 Ala. Moana
Boulevard, Honolulu, Hawaiib96813.

4. The Director of Commerce and Consumer Affairs, Diviéion
of Consumer Advocacy, whose mailing address is 335 Merchaﬁt Street,
Suite 326, Honoluiu, Hawaii 96813 is an ex officio party to any
proceeding before the Commission.

5. Young Brothers, Ltd., whose mailing address is
1331:Nimitz Highway, Honolulu, Hawaii 96817 was granted status to
participate in Hawaii Superferry, Inc.’s’application proceedings
for a Certificate Qf Pﬁblic Convenience and Necessity as a waﬁgr
carrier of passengers and property.

6. On'or about July 22, 2004, Hawaii Supefferry, Inc. filed
with the Public Utilities Commission (PUC) an applicatiqn for a
Certificate oﬁ Public Convenience and Necessity (CPCN).requesting
authorizationvto operate as a water carrier of passengers and
property between the'islands of Oahu and Kauai, Maui.and Hawaii.

7. Pursuant to the PUC’s Decision and Order No. 21524, filed

December 30, 2004, the Hawaii Public Utilities Commission

conditionally granted the Hawaii Superférry a Certificate of Public



Conveniénée and Necessity (CPCN) to operate as a water carrier of
passengérs and property between the islands.of Oahu and Kauai, Maui
and Hawaii. (Exhibit “A”; PUC Docket N5. 59).

8. In its Reply Statement of Position, filed with the:PUC on
December 8, 2004, Hawaii Superferry had stated:

D. Environmental review process.

1. Hawaii EIS Law (HRS Chapter 343)

Applicant has requested that DOT issue a
declaration of exemption for the harbor use because
‘this action falls within several defined categories
of actions that are exempt from the Hawaii EIS Law
under Hawaii Administrative Rules {"HAR"M)
§11-200-8. '

The question of whether the proposed harbor
use would fall within the scope of .the
environmental review process prescribed in Hawaii
EIS Law was discussed with high-level
representatives of the DOT, the Attorney General
and the State of Hawaii Office of Environmental
Quality Control ("OEQC") during meetings held: in
November = 2004. The indication conveyed to
Applicant was that the harbor use is encompassed by
one or more of the exemptions described above and
in the DOT's Comprehensive Exemption List.

Applicant has requested confirmation from DOT
that the harbor use falls within an exemption. A
declaration of exemption or other confirmation will
not be issued until the harbor alterations are
definitively identified, such as in the LOI.



Applicant will inform the Commission as to the
DOT’s determination regarding the exemption.

(Exhibit "B", at pages 3-4; PUC Docket No. 51).

9. In its Decision and Order No. 2i524, the PUC recognized
that “issues were raised by some at the public hearings about the
impact of the proposed ferry system on the environment”, and
further recognized that the testimony of some at the public
hearings suggested that an “environmental assessment be done on the
proposed ferry services’ effect on thé surrounding environmént”;
(Exhibit “A”, at page 24f.

10. Althougb the PUC believed the environmental issues raised
by the public were “important issues that should be addressed", the
PUC’s Decision and Order deferred the review of the environmental
issues. Specifically, with respect to the environmental issues,
Decision and Order No. 21524 states: |

they need not be addressed ‘in this
particular decision and order, since the
determination of whether the proposed ferxry
sexrvice and its effect on the harbors and
surrounding areas reqguire an environmental

assessment  is currently being reviewed and
addressed by the DOT.

(Exhibit “A”, at page 25; Emphasis added).
11. Decision and Order No. 21524, further states:

We find it necessary, however, to c¢ondition
our authorization in this docket upon Applicant’s
showing, to the satisfaction of the commission,
that Applicant has complied with all applicable
federal and state 1laws, rules and regulations,
including, without limitation, matters relating to




the Environmental Tmpact Statement Law (*EIS”),
under Chapter 343, HRS, to the extent applicable to

~ensure that all such requirements are appropriately
addressed.

(Exhibit “A”, at page 25; Emphasis added).
12. In its Summary of -Findings and Conclusions, the
Commission further stated:

Accordingly, we conclude that Applicant’s
request for operating authority, a CPCN, as set
forth in the Application, should be  granted,
subject to the conditions discussed herein, and

more specifically, in the ordering paragraphs
below.

(Exhibit “A”, at page 27; Footnote omitted; emphasis added).
13. The Commission’s Orders state the following:
Orders
THE COMMISSION ORDERS:
1. Applicant is granted a CPCN to operate as
a common carrier by water of passengers and
property, between the islands of Oahu and Kauai,

Maui and Hawaii, subject to the following
conditions:

(£) Applicant shall provide evidence that it
is in full compliance with all applicable . EIS,
NOAA, and the U.S. <Coast Guard laws, rules,
regulations and requirements, and any and all other
applicable federal and state laws, rules and
requlations and reguirements that are necessary to
operate its proposed ferry service within the
State;

(Exhibit “A”, pages 27-29; Emphasis added).



14. On or about January 24, 2005, Hawaii Superferry entered
into a letter agreement with the U.S. Department of Transportation,
Maritime.Administration (MARAD) with.reépect to Hawaii Superferry’s
application dated June 4, 2004. The Hawaii Superferry’s :une 4,
2004 application requested a loan guarantee for the conétruction
and mortgage financing of two (2) 105 meter, high speed roll on-
roll off passenger and vehicle ferries. (PUC Docket No. 62;
Exhibit "B" to Stétus Report, dated April 29, 2005).

15. The January 24, 2005 letter aéreement.between the Hawaii
Superferry and MARAD, at Paragraph X(iii) states:

X. Determined that the Closing shall be
preconditioned on MARAD'’s finding that

(iii) the State has given all the
governmental and environmental clearances
(including a confirmation that there is no
need for an environmental assessment of the
port facilities) necessary to commence and
complete the shoreside improvements, the
leasing of equipment, the construction of the
temporary passenger terminal facilities, and
the operation of the ferries by HSF, and the
periods of all applicable State and Federal
statutes of limitation have run on the right
of plaintiffs to block the project; (Emphasis
added) .

(PUC Docket No. 62; Exhibit "B" to Status Report, dated April 29,
2005) .



'16. The January 24, 2005 letter agreement between the Hawaii
Superferry and MARAD, at paragraph XI states in part:

XI. ©Noted that a review under the Natiomnal
Environmental Policy Act of 1970 (NEPA)
may be required pursuant to 40 C.F.R.
Part 1500 and that MARAD will promptly
make a decision as to the necegsgity for
such review. If MARAD determines that a
NEPA review 1is necessary, MARAD will
promptly initiate such review (including

an Environmental Assessment and
Environmental Impact Statement, as
appropriate) of the environmental impacts
of this project. Any required NEPA

review must be concluded prior to the
occurrence of any Closing. Unless MARAD
is satisfied that compliance with the
requirements of NEPA is complete, MARAD
is under no obligation to close on the
Letter Commitment and may, in its sole
discretion, cancel the Letter Commitment.
Regquired that HSF pay for any NEPA review
determined by MARAD to be necessary.
(Emphasis added) .

(PUC Docket No. 62; Exhibit "B" to Status Report, dated April 29,
2005) . ‘

17. In December 2004, prior to  the execution of the
January 24, 2005 letter agreement, the Hawaii Superferry’s June 4,
2604 application to the U.S. Department of Transportation had been 
reviewed by MARAD's Office of Environmental Activifieé.

18. In the December 2004 environmental review, it was

determined by MARAD, that the proposed action was considered a



"Major Federal Action" ©pursuant to 40 CFR 1508.18(a).
Specifically, MARAD stated:

The proposed action was vreviewed by this
office in December 2004 and it was determined
that the action wag considered a “"Major
Federal Action" pursuant to 40 CFR 1508.18(a)
because 78.5% of the project would be funded
Title XI loan guarantees totaling $143.6
million. The proposed action is considered
"Major" as it is partly funded, assisted, and
approved by MARAD. (Emphasis added) .

(Exhibit "C", at page 2).
19. On February 23, 2005, the Department of Transportation,

"State of Hawaii erroneously determined that the expenditufe of
'$40,000,000.00 in State funds for harbor improvements for the
Hawaii Superferry, and the Hawaii Superferry’s préposed operation
~at anolulu Harbof, Kahului Harbor, Nawiliwili)Harbor, énd Kawaihae
Harbor met the conditions that “permit exemption from environmental
review at suéh location(s) based on the method of operation
planned”.

'20. On or about March 28, 2005, based upon the State of
Hawaii, Department of Transportation’s February 23, 2005 erroneous,
determination that the "proposed aétion is exempt from further
review", it appears that MARAD determined that notwithstanding its
initial determination that the proposed action by' Hawaii

Superferry, Inc. was a "Major Federal Action", the proposed action



would be categorically excluded from the requirements of the
National Environmental Protection Act. (Exhibit "C", at page 2).
21) MARAD’s Record of Categorical Exclusion Determination,
dated March 28, 2005, in discussing MARAD’'s December, 2004
environmental review, states in part:
Bagsed on the information available at that
time, there appeared to have been very little,
if any, NEPA or state environmental work

performed related to the proposed ferrvy
service that would be adeguate for MARAD’S

responsibilities under NEPA.

However, since that time, the State of Hawaii
Department of Transportation completed a
review of the proposed action pursuant to
Chapter 343, Hawaii Revised Statutes, and
Chapter 11-200, Hawaii Administrative Rules,
and determined that the proposed action is
exempt from further review.

Determination:

Based on our review of information conveyed to
us- and in our possession (or attached)
concerning the proposed action as stated
above, the NEPA Program Manager, has
determined that the proposed action is
categorically excluded from further NEPA.
review.

Recommendation:

MAR-820 recommends that the loan guarantee
contract contains the requirement  that
Hawaiian High Speed Ferry (HSF) Corporation



comply with all applicable environmental laws
and regulations.

(Exhibit "C", at pages 2-3).
22. During the 2005 legislative session, the Hawaii State

Legislature appropriated forty millionvdollars ($40,000,0Q0.00) in
reimbursable general obligatioh bonds for the design :and
consfruction of harbor improvements to be used by the Hawaii
Supérferry. The Legislature appropriated the use of the forty
milliqn dollars over th fiscal years. The first twenty million
dollars ($20,000,000.00) could be obligated during the fiscal year
2005-2006, and the second twenty million dollars could be obligated
dufing  the fiscal vyear 2006—2007. Tﬁe Governbr signed thé
appropriation into law as Act 178, 2005 Session Laws.
23. 1In its Status Report to the PUC dated April 29, 2005,

Hawaii Superferry stated: | |

While the legislativé appropriation of funds for

harbor equipment is not financing extended to

Applicant, ‘the approval by the Hawaii State

Legislature of the $40,000,000 reimbursable general

obligation bonds for harbors equipment is essential
to Applicant’s progress. (Emphasis added).

(PUC Docket No. 62; Status Report dated April 29, 2005, at page 3).

24. On or about September 7, 2005, the State of Hawaii,
Department of Transportation, and Hawaii Superferry, Inc. entered
into a Harbors Operating Agreement. (PUC‘Docket No. 67, Status

Report, dated December 27, 2005).

10



+25. The Harbors Operating Agreement, at page 21, paragraph

IV.J.6. Compliance with Environmental Ilaws, states:

6. Compliance with Environmental Ilaws.
In the event a governmental authority or a
court of law determines that an environmental
assessment or environmental impact statement

is regquired regarding HSF’s operations, HSF
will comply with all applicable environmental

laws, statutes, rules, regulations,
ordinances, orders, directives, and
guidelines, including, the National
Environmental Policy Act (“NEPA”) and HRS
Chapter 343 (“HEPA”). No part of this
Agreement shall be construed as (a) an

agreement or acknowledgment by HSE or the
STATE that an environmental review under NEPA
or HEPA is required or {(b) a waiver of HSF’s
right to challenge or appeal any finding of a
governmental authority or a court of law that
an environmental assessment or environmental
impact statement is required regarding HSF’'s
operations. (Emphasis added).
(Exhibit “D”, at pages 3-4).

26. By letter dated May 29, 2007, Hawaili Superferry requested
that the Public Utilities Commission issue written confirmation
pursuant to Decision and Order No. 21524 filed December 30, 2004
that “all requirements and conditions stated in D&O 21524 have been
met to the satisfaction of the Commission and that HSF may commence
operations as a water carrier.” (PUC Docket No. 95).

27. 1In response to Hawaii Superferry’s May 29, 2007 request,

by letter dated June 12, 2007, Paul M. Nakayama, Research Assistant

for the PUC wrote:
This is to confirm that, based on the
representations made, and the information provided
by the Superferry, the Commission understands that

11



the Superferry has satisfied the reguirements set
forth by the Commission in Decision and Order
No. 21524 and Order No. 22934.

(Exhibit “E”; PUC Docket No. 96).

28. On August 23, 2007, the Hawaii Supreme Court in Sierra

Club, et al. v. the Department of Transportation of the State of

Hawaii, et al., Case No. 27407 issued an Order holding that the
Hawaii Department of Transportaﬁion’s determination that the
’ improveﬁents to the Kahului Harbor are exempt from the requirements
of Chapter 343, Hawaii Revised Statutes was erroneous és a matter
of law and mandated the preparation of an Environmental Assessment
pursuant to HRS 343-1, et. seq.. (Exhibit “pF").

29. On August 27, 2007, in response to the PUC’ s request "to
address the Order filed August 23, 2007 in Hawaii Supremé Court
Appeal No. 27407," Hawaii‘Superferry replied:

HSF is in compliance with all applicable laws,
rulegs, and regulations, and the August 23, 2007

Order does mnot change that status. (Emphasis
added) .

(Exhibit "G"; PUC Docket No. 100).
30. On August .31, 2007, the Hawaii Supremeé Court in the

Sierra Club, et al.vv.'the Department of Transportation of the

State of Hawaii, et al., Case No. 27407 issued its full Opinion on

this matter, and concluded as follows:

12



Contrary to the expressly stated purpose
and intent of HEPA, the public was prevented
from participating in an environmental review
process for the Superferry project by DOT's
grant of an exemption to the requirements of
HRS  chapter  343. The = exemption was
erroneously granted as DOT considered only the
physical improvements to Kahului harbor in
isolation and did not consider the secondary
impacts on the environment that way result
from the use of the Hawaii Superferry in
conjunction with  the harbor improvements.
"All parties involved and society as a whole"
would have benefitted had the public been
allowed to participate in the review process
of the Superferry project, as was envisioned
by the legislature when it enacted the Hawai’i
Environmental Protection Act.

(slip Opinion, at pages 102-103; Emphasis added).
31, A Temporary Restraining Order-is currently in effect
against the Hawaii Superferry.for the use of Kahului Harbor.

32. On Sunday, August<2é,_2007 and Monday, August 27, 2007,
the Hawaiil Superferry operated from Honolulu Harbor to Nawiliwili
Harbor, Kauai in willful violation of HRS 343-1, et. se ;,‘the
Harbors Operating Agreement, and the PUC’s Decision and drder No.
21524, condition 1(f) which provides that:

Appiicant shall provide evidence that it is in
full compliance with all applicable EIS, NOAA, and

the U.S. Coast Guard laws, rules, regulations and
requirements, and any and all other applicable

13



federal and state laws, rules and‘regulations and
requirements that are necessary to operate its
proposed ferry service with the State;

(Exhibit "A", at page 29).

33. Effective August 28/ 2007, the Hawaii Superferry
temporarily suspended its operations to Kauai. Hawaii Superferry
subsequently announced its intention to resume operations to Keuai
on September 26, 2007. On September 21, 2007, Hawaii Superferry
announced that it would indefinitely suspend service to aﬁd from
Nawiliwili Harbor, Kauai.

34. On September 3, 2007, the State of Hawaii, Department of

Transportation pursuant to the Hawaii Supreme Court’s decision in
Sierra Club, supra, acknowledged that the agency will prepare a
statewide environmental assessment. The Environmental Assessment
should not only assess the effect of the $40,000,000.00 in State
. funds expended for harbor improvements at the four (4) harbors, but
the secondary and cumulative effects of the proposed action,
including the effects of the operation of the Hawaii Superferry.

35. HRS 343-1, et. seqg., Environmental Impact Statements
commonly referred to as the "Hawaii Environmental P;otection Act"
(HEPA) contains the following definitiens:

§ 343-2. Definitions.

As used in this chapter unless the
context otherwise requires:

14



"Action" means any program or project to
be initiated by any agency or applicant.

"Agency" means any department, office,
board, or commission of the state or county
government which is a part of the executive
branch of that government.

"Applicant" means = any person who,
pursuant to statute, ordinance, or rule,
officially requests approval for a proposed
action. , _

"Approval" means a discretionary consent
reqguired from an agency prior to _actual
implementation of an action.

36. HRS 343-5(a) (1) provides that.an.Environmental.Assessment
shall be required for actions that are not exempt, and thch
propose'the use of state lands or state funds.

» 37. Wheh an agency proposes an action that uses state lands
‘or- state funds that is not exempt purSﬁant to HRS  343-6,
HRS 343-5(b) provides that "the agency initially receiving and
agreeing to process the request for approvai "shall prepare an

environmental assessment for such action at the earliest

practiqable time to determine whether an environmentél impact
statement shall be réquired". (Emphasis added) .

38. When an applicant proposes an action that uses state
lands or state funds.and requires agency approval, HRS 343-5(c)

provides that the agency "shall prepare an environmental assessment

15



for such action at the earliest practicable time to determine

whether an environmental impact statement shall be required".
(Emphasis added) .
39. For an agency action, HRS 343-5(b) makes the acceptance

of a final Environmental Impact Statement a "condition.prededent to

the implementation of the proposed action". Specifically, HRS
343-5(b) states in part:
Acceptance of a required final statement ghall be a

condition precedent to implementation of the
proposed action. (Emphasis added).

40. If based upon an Environmental Assessment, there is a
finding of significant impact for an Applicant’s pfoposed action,
HRS 343-5(c¢) requires the preparation. of a draft énd final
Environmental Impact Statement. HRS 343-5(c), states in part:

Acceptaﬁce of a required final statement shall be a
condition precedent to approval of the request and

commencement of the proposed action. (Emphasis
added) .

41. Until the environmental assessment is completed, the
operétion of the Hawaii Superferry as a water carrier of passengers
and property, including the use of the harbor improvements at any
of the four (4) harbors by the Hawaii Superferry is precluded by

HRS 343-5(b), as the "acceptance of the requested final statement

shall be a condition precedent to implementation of the proposed

16



action". The Dreparation of the Environmental Aésessmeﬁt is a
mandatory condition precedent to the lawfulloperation of the Hawaii
Superferry as a water carrier, inCludinQ the use of thévharbors and
the harbor improvements.

42. Until the environmental assessment and review process

mandated by the Hawaii Supreme Court is completed, the operatidn of
the Hawaii Superferry as a water carrier of passehgers and
property, including the use by Hawaii Superfefry of the‘hérbor
improvements at any of the four (4) harbors is a willful violation
of the Commission’s Decision and Order No. 21524, and HRS 271G-1,
et. Seg,, as well as HRS 343-1, et seg.; and the Harbors Oper%ting
Agreement. |
-»43. The.declared policy of HRS 271G-1 states in part that:
the transpoftation of persons and of
property for commercial purposes, by water
within the State or between points within the

State, constitutes a business affected with
the public interest. '

44, Until such time that the Ehvifonmental AsseSSment is
completed, and a .determination is made whether or mnot an.
Envifonmental Impact Statement is réquired, it does not serve the
public’s interest to allow the Hawaii Superferry to operate as a

water carrier pursuant to HRS 271G-1, et. sed..
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45. Hawaili Superferry’s application pursﬁant to HRS 271G—io,
filed with the PUC on July 22, 2004 constituted an "action" within
the meaning of HRS 343-2 and Hawaii Superferry, Ihc. was the
"Applicant" within the meaning of HRS 343-2;

46. Hawaii Superferry has not complied with the appiicable
laws . and/or the PUC’s conditional Decision and Order No. 21524,
and/or the Harbors Operating Agreement, as the Hawaii Superferry,
Inc. intends to operate ?rior to the preparation' of the
Environmental Assessment) and if necessary, the preparation of an
Environmehtal Impact Stateﬁent.

47. HRS 343—1; et  seq., is ‘clear in its mandatory
requirements. The legislative intent is not in question. The
plain and ﬁnambiguous language of HRS 343 prohibits the proposed
action, i.e. the use of the harbor improvements, and the operation
of the Hawaii Superferry, until the Environmental Assessment is
completed, or if required, the final Environmental Impact Statement
is accepted by the appropriate authority in accordance with HRS .
343-5(b) and (c).

48. Pursuant to the Septembef 7, 2005 Hafbors Operating
Agreement between Hawaii Superferry and the State .of Hawaii,
Department of Transportation, the Hawaii Superferry agreed if "a
court of law determines that an- en&ironmental assessment or
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environmental impact statement is required regardihg HSF’s
| operations, HSF will comply with all apﬁlicable envirohmental
laws," including "HRS Chapter 343". Specifically, the Harbors
Operating Agreement states as follows:

6. Compliance with Environmental Laws. In the
event a governmental authority or a court of law -
determines that an environmental assessment oxr
environmental impact statement is required
regarding HSF’'s operations, HSF will comply with
all applicable environmental laws, statutes, rulesg,
regulations, ordinances., orders, directives, and
guidelines, including, the National Environmental
Policy Act ("NEPA") and HRS Chapter 343 ("HEPA").
(Emphasis added).

(Exhibit "D" at pages 3-4; PUC Docket No. 67, Status Report dated
December 27, 2005). '

49. The Hawaii SuperferrY'has willfully failed to comply with
the PUC’'s Decision and Order No. 21524, conditionally grantingvﬁo
it a CPCN and authorizing it to operate as a water carrier of
passengeré and property pursuant to HRS 271G-10, and haé willfully
failed to comply _with_ HRS 343-1, et. seg., and the Hérbors
Operating Agreement dated September 7, 2005.

Wherefore, the Complainant, Hermina M. Morita, respectfully
requests that the Public Utilities Commission grant the following

relief:
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A. Enter an Ofder pursuant to HAR 6-61-67(e)
requiring the”Respondent to Answer the'Verified.Complaint
within ten (10) days £rom reéeipt thereof;

B. Enter an Order declaring that vHawaii
Superferry, Inc. is in willful violation of 1) the PUC's
Decision and drder No. 21524, 2) HRS 343-1, et ged.,
and/or 3) the Hérbors Operating Agreemeht dated
September 7, 2005, and the Hawaii Superferry'’s
Certificate.of Public Conveniencéyand Ngcessity shali be
suspended and/or held in inactive status until compliance
therewith;

C. Enter an Order that wuntil an Environmental
Assessment as mandated by the Hawaii Supreme Courtbin'
Sierra Club, et. al. v. The Départment of Transportation

of the State of Hawaii, et al., Case No. 27407 1is

completed, and if necessary, a final Environmental impact
Statement is accepted, the Hawaii Superferry's
Certificate of Public Convenience and Necessity shall be
suspended and/or held in inactive status for willful
violation of 1) the PUC’s Decisioh and Order No. 21524,
2) HRS 343-1, et seqg., and/or 3) the Harbors Operéting
Agreement dated Septemberxr 7,.2005;
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D. Enter an Order that until an Environmental

Assessment as mandated by the Hawaii Supreme Court_in

Sierra Club, et. al. v. The Department of Transportation

of the State of Hawaii, et al., Case No. 27407 is

completed, and if necessary, a final Environmental impact
Statement is accepted, the operation of the HaWaii
Superferry as a water carrier of passengers and property
between ﬁhe Islands of Oahu and Kauai, Maui and HaWaii is
not in the public’s interest, and the Hawaii Superferfy's
Certificate of Public Convenience énd Necessity shall be
suspended énd/or held in inaétive status until the
environmental assessment is éombleted, ahd if necessary
a final Envifonmental Impact Statement is accepted;

E. Such other .andv fgrther relief thg Public
Utilities Commission deemg appropriate under the
circumstances.

DATED: Lihue,vHawaii, September 26, 2007.

ya

HAROLD BRONSTEIN
Attorney for Complainant
Hermina M. Morita
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In the Matter of the DOCKET NO. 04-0180 .

Application of

)
)

)  VERIFICATION
HAWAII SUPERFERRY, INC. )
’ )
For a Certificate of Public )
Convenience and Necessity to )
Engage in Operations as a )
Water Carrier. )
)

VERIFICATION

I, Hermina Morita, hereby declare under penalty of law that
upon information and belief the foregoing'is true and correct.

DATED: Lihue, Hawaii, September 26, 2007.
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HERMINA MORITA
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAIT

In the Matter of the Application of
’ DOCKET NO. 04-0180

HAWAII SUPERFERRY, INC.

For a Certificate of Public
Convenience and Necessity to
Engage in Operations as a
Water Carrier.
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o<

m =

) o <
wogTn &R g
=ELO
RO &~ Im
mSTE = .
e = O
sigg o
x 2w ro
> ——
EmmDr > <
EroS .
“Ers o O
. mzﬁ ... D
rr B

‘{F?Chie% Clerk of the Commission

ATTEST: A True {opy

~ KAREN HIGASHI .
Chief Clerk, Public Utilities
Commission, State of Hawaii.

i 2
o ISR

'




3

BEFORE THE PUBI_JIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In the Matter of the Application of

HAWAITI SUPERFERRY, INC. Docket No. 04-0180

Convenience and Necessity to
Engage in Operations as a

)
)
|
For a Certificate of Public ) Decision and Order No. 21524
) ' _
)
Water Carrier. )

)

DECISION AND ORDER

I.
Procedural Histoxry

on July 22, 2004, HAWAIT SUPERFERRY, INC. (“Hawaii
Superferry® or “Applicant”) filed an application for a
certificate‘ of public _convenience and necessity (*CPCN”) td
operate as a water carrier of passengers and property betwéen the
islands of Ozhu and Kauai, Maui and Hawaii, pursuant to Hawaii
Revised Statutes ("HRS”) § 271G-10 and Hawaii Administrative
Ruleg (“HAR”) § 6-61-81 (“Applicationf).? | |

Pursuant to HAR § 6-61-82, copies of the Application
were served that same day on the DIVISION OF CONSUMER ADVOCACY,L&

ey G C ot RCE T NS TMBR  AFPATRE (“C onsume_r" S,

‘on August 3, 2004, Appliéant filed Exhibit 17 to the

Application pursuant to Protective Order No. 21190. Protective
Order No. 21190 was filed on July 25, 2004, to governm the
treatment of confidential documents filed in this docket. On

September 9, 2004, Applicant filed a revised page 1 of
Exhibit 17. : '



Ac'{vocate"),2 Mayor »Jer’emy Harris, City and County of H-onblulu,
Mayor Harry Kim, County of Hawaii, Mayor Brian Baptiste,
_COuﬁty of Kauai, Méyor alan Arakawa, County of Maui, and Director
Rodney Haraga, Department of Tranéportation;

On July 23, 2004, Applicant éhd the Consumer4Advocate
{(collectively, referred to as “Parties”) submitted a préposed
.stipulated. procedural order (“Prqposed.“Procedural Orderxr”) fbt
commission approval. On August 3, 2004, the commission issued
Order No. 21194 approving the Parties’ Proposéd Procedural:Order,
subject to certain modifications stated in the aforesaid oraer.
and *“further modifications, particularly in the event that
persons are granted intervenor or participant status in this

docket.”. |

| Order No. 21184 a;so set forth the Partieé"stipulated
‘issues to be addressed in this matter, as follows: (1) whether
Applicant’'s proposed éervice ‘is or will be 'required,Aby the
present or future public convenience and necessity; (2) whether
Applicant's proposed servicé is consistent with _the public
interest and transportation policy of the State of Hawaii
(*State”) as set fo:th in the declarétion of policy'.in HRS
§ 271G-2; and (3) whether Applicant is fit, willing-and‘able to
~ properly perform “Eﬁé'fz"’iﬁf'éi{b’é’ ed service and to conform to the‘“ -
provisions of Chapter 271G,.HRS, and the requirements, rules'and

regulations of the commission.

’Pursuant to HAR § 6-61-62, the Consumer Advocate is an
ex officio party to any proceeding before the commission.

04-0180
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On ‘August 16, 2004, the Consumer Advocate submitted
information requests (“IRs”) to. Applicant. . Applicant provided
'responses to these IRs on September 8, 2004 (“Séptember 8, 2004
Responses”).’ Applicant provided.a supplemental response to the
Consumer Advocate’s IR-6 on September 14, 2004.

On August 19, 2004, YOUNG BROTHERS, LIMITED (k“YB'»')

"filed a timely motion to participate {(“Motion to Participate”),

pursuant to HAR §§ 6-61-56 and 6-61-57.

On August 27, 2004, Applicant filed a memorandum in

opposition to the Motion to Participate. On September 2,,2004,>

YB filed a reply memorandum in support of its Motion to
Participate.

The Consumer Advocate issued supplemental IRs to
 aApplicant on September 27, 2004. Applicant provided-responses to

these supplemental IRs on October 11, 2004.

*pursuant to Order No. 21194, Hawaii Superferry’'s responses
to the Consumer Advocate’s IRs were due September 7, 2004. By
letter dated September 7, 2004, Hawaii Superferry requested an
extension of time to file its responses, to September 8, 2004, to
allow additional time to complete making copies of exhibits to
the responses. The commission granted Hawaii Superferry'’'s
request for this extension of time. Additionally, on
September 10, 2004, Applicant provided copies of Exhibit 10 to
the September 8, 2004 responses that had been enhanced for easier
reading.
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On October 1, 2004, the commission issued Order
No. 21391 granting YB the right to participate in the instant
docket,.sﬁbject ﬁo certain limitations.’ Order N@. 21391 aléo
provided for public hearings to be held on the instant métter on
all affected islands: Oahu, Kauai, Maui and ﬁawaii.si

on October 29, 2004, the Consumer Advocate and YB each
submitted their respectivé Statemenﬁs of Posiﬁion.

On November 30, 2004, the commission issued IRs to
Applicant. = Applicant filed responses to the commission_IRs on
December 10, 2004 (“Applicant’s Response to Commiésion IRs”)..

By 1étter dated November 30, 2004, Applicant regquested
an extension of time, to beéember 8, 2004, in which to file its
Reply Statement of Position.’ The commission granted this
ﬁequest and on December 8, 2004, Applicant filéd its Reply
Statement of Position. |

On December 12, 2004, Applicant £iled a'supplemental.

response to the September 8, 2004 Responses.

‘In particular, Order "No. 21391 provided that YB's

correspondence, filings and briefs not designated confidential o

under Protective Order No. 21190 and that YB would be allowed to
submit a written Statement of Position on the issues established
in Order No. 21194, to be due on October 29, 2004.

*The public hearings were held in Honolulu on November 10,
2004, Lihue, KXauai on November 16, 2004, ZXahului, Maui on
November 17, 2004 and Waikoloa, Hawaii on November 18, 2004.

‘Pursuant to Order No. 21194, Applicant’s Reply: Statement of

Position was scheduled to be filed on or before November 30,

2004.
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IT.
Description of Applicant
Applicant is a vHawaii corporation incorporated on
September 22, 2002 as HSF, Ltd., which changed its name to Hawaiil
Superferry, Inc, on February 2, 2004. Applicant’s principal

place of business 3is at Pier 19, Ferry Terminal, Honoluluy,

Hawaii. The officers and directors of Hawaii Superferry are:

Name Office _
Timothy W. Dick Chairman of the Board of
Directors/President | :
John L. Garibaldi Chief Executive Officer/Director
Robert E. “Terry” White Executive - Vice President-
v Operations/Chief Operating
Officer '
John C. Dean Director
Dr. Daniel I. Okimoto birector
Brian Nishida Director
IIT.
- Background
A.

Description of Proposed Service .

- - Applicant proposes to develop and operate a high-speed,.. ......

roll-oﬁ/roll—off ferry. service, using two ‘vesselé;,-capable of
carrying up to 866 passengers and 282 cars, or 26 trucks/buses
and 65 cars per trip, between the port of Honolulu, Oahu and the
ports of Nawiliwili Harbor on Kauai, Kahului on Maui and Kawalhae

on the island of Hawaii, subject to the availability of adequate
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port facilities.” When both vessels are in service, Aapplicant
anticipates making daily round trips between Oahu and Maui, Kaﬁai
>and Hawaiif Applicant exéects its ferry service to cost about 
fifty (50) per cent of the price of flying,’ and is viewed as an
alternative to the airlines and inter-island barge serviée for
residents, visitors and businesses.v |
Applicent propéses to operate &earFrbwnd, except fof
ten (10) days during the year for scheduled mainienance,
drydocking, overhaul of the vessels and unscheduled interruptions.

due to weather and other unforeseen events.™

B.
Description of Vesselé 
Applicant proposes to use | two ’(2) 105-meter,
*semi-SWATHY aluminum cétamaran‘vessels in its service, now being
constructed by Austal USA LLc; in Mobile, Alabama." Applicant
initially expected delivery and commencement of serviée of the
first vessel in late 2006, with the second vessel delivered in
mid-2008. However, due to time comstraints related to.use,ofbthe

harbor facilities, the first wvessel is expected to commence

"application at 4.
C‘Application at 2.
Id.

“application at 6.

Y14,
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service in January 2007.7 The time frame for deliver? and
commencement of service of the second vessel remains unchanged.
Applicant states that thé vessel deéign ana
diesel-powered water Jjet propulsion system engines to be used on
the vessels are proven technologies that have been in operation
for years on a variety of océan—going vessels.” The vessels will
be powered by four (4) marine diesel eﬁéines, driving its owh
water jet propulsiqn system and is expected to travel at speeds

on the ocean of 35 knots.™

C.
Use of State Harbor Facilities

The Applicant has received a Letter of Intent (“LOI”)
from the Department of Transportation, Harbors Diviéion, State of
Hawaii (“DOT”) dated December 9, 2004, and filed with the
commission on December 12, 2004, which “outlines the general
‘terms, arrangements and conditions under which the DOT intends to
enter .inéo the formal agreement” forl “the use of harbor
facilities at Honolulu Harbor, Kahului Harbor, Nawiliwili Harbor,

15

and Kawaihae Harbor.”~ The DOT represents to Applicant that the

. harbor facilities at Honolulu, Kauai and Maui will be ready for

“applicant’s Reply Statement of Position, n.l.
“applicant’s Reply Statement of Position at 3.

“application at 6-7.

“applicant’s  Supplemental  Response to  Division  of
Consumer Advocacy’s Information Reguest  CA/HSF-IR-1, filed
December 12, 2004, at 2-3. Applicant filed the LOI as

confidential information pursuant to Protective Order No. 21190.
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the commencement of < Hawaii Superferry’s operations by the

anticipated commencement date of January 2007.% The harbor

facility at Kawaihae, Hawaii, however, may be delayed beyond the

Januaxry 2007 date. To prepare for that possibility, Applicant

and the DOT continue to explore options for the Kawaihae site."

Iv.

Consumey Advocate’'s Statement'of Position

A.

Whether there is Sufficient Demand

for Applicant’'s Proposed Ferrvy Service

The Consumer Advocate determined that, while it  had

concerns over the results of a market study by Market Scope,

Inc., which was commissioned by Applicant (the “Market Study”) ,*

and :which
Protective

sufficient

results were designated confidential pursuant to
Order No. 21190, overall, there appeared to be a

demand for Applicant’s proposed ferry service to

conclude that the proposed ferry service 1s reguired by the

present or future public convenience and necessity. The

Consumer Advocate believes that the enticement of lower fares

combined with reliable service could persuade sufficient‘numbers

¥applicant’'s Reply Statement of Position at 4.

Yapplicant’s Reply Statement of Position at 4-5.

“applicant’s Reply Statement of Position at 6.

¥In reaching this determination, the Consumer Advocate
conducted its own analysis. of Applicant’s proposed service.

0w
M =
[N {)]

Consumer Advocate’s Statement of Position at 12.
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Applicant to generate revenues to meet its financial obligatioms.

The Consumer Advocate speculates that the proposed ferry service

- would have the added eccnomic benefit of placing competitive

pressure on more traditional carriers, such as airlines, to lower

rates on existing airfares and cargo rates.”

B.
Whether Applicant’s Proposed
Ferrvy Service Sexrves the Public Interest

The Consumer Advocate believes that the proposed ferry

service is consistent with the declaration of policy as set forthv

in chapter HRS § 271G-2. in particular, HRS § 271G-2 reads, in
relevant part, that the iransportation of peréons and property by
water within the ‘State “constitutes a business affected with the
public interest.”

| The Cdnsumer Advocate further states that the proposed
ferry service WOuld provide more options and opportunities for
inter-islaﬁd'travel at an anticipated lower cost than present air
fares.” It would also encourage thev use of alternative
transportation systems and promote statewide ecénomic growth.
The Consumer Advocate, therefore, concludes that Applicant’s

ﬁfdﬁbééd ferry service is also in the public interest. =~

“Consumer Advocate’s Statement -of Position at 12.

“applicant also foresees possible use by the military for
certain transportation needs. Application at 20.
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C.

Whether Applicant i§ Financially Fit,

Willing and Able to Perform the Proposed Service

;In reviewing Applicant’s fitness, the Consumexr Advocate
considered the followingil(l) whether Applicént is able to obtain
adequate financing to commence the new ferry service and will it
be able to generate sufficient funds to sustain operations}
(2) whether Applicant has the managerial skills and technical
knowledge tb successfully operate the proposed:ferry servige; and_
(3) whether Applicant will be able to. secure the mnecessary
government approvals Ior itsvuse of the harbor facilities at its

anticipated ports.

i.
Financial Fitness

Applicant has issued $3.3 million worth of equity in
the form of Series A convertible preferred stock and has a
commitment for the purchase of $55 million additional equity in
the form of Series B convertible preferred stock.22

applicant is in the process of securing additional
financing through a loan guaranty from the Maritime
administration of thé United States Department of Transportation
(*MarAd”). To qualify for the Ma;Ad loan, Applicant must prove

that its proposed ferry service is economically sound. Applicant

must demonstrate no more than a 2:1 debt to equity ratio, and

“applicant’s Reply Statement of Position at 3.
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must show positive working capital and demonstrate a cértain
‘minimum worth.”

| Applicant has vyet to'pconsummaté any of the above
financial guarantees. Thus, the Consumer Advocate advises that
it will withhold its full recommendation until such time that
Applicant consummates the above-noted loans, and fﬁrther
recommends that Applicant submit documentation confirming that it'

has secured the appropriate financing for its proposed ferry

service.™

ii.

Managerial Fitness
Based upon Applicant's repfesentations in its
Application, the Consumer Advocate finds that Applicant has the
appropriate managerial experienpe to successfully operate . the
proposed ferry system. In particular, the management team Qf
Hawaii Superferry has extensive professional experience in ﬁhe
transportation industry (including the airline indﬁstry and

maritime operations) and corporate management.

iid.

Applicant has entered into a contract with HMS—Hawéii,
Inc., a subsidiary of Hormblower Marine Services, Inc. ("HMS”),

to provide marine management and crew services. HMS currently

®ppplication at 13.

Heoonsumer Advocate’s Statement of Position at 16.
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manages ferry systems thrdughout the United States ana the
Bahamas.“ HMS also provides marine management for fetry
‘operations chartered by the United States Marines in- Okinawé;
Japan.” Based upon representations made by Applicant,: the
Consumer Advocate has determined that HMS has sufficient

technical expertise to support Applicant in its ferry operétions.

iv.
Whether Applicant has the Necessary

Facilities to Provide the Proposed Ferrv Service

Applicaﬁt requires'harbor infrastructure not presently
in place at the ports where it plans to dock its ferries. .The
Consumer Advocate notes that other State--government agencies,
primaiily the DOT, are responsible for the development of such
infrastructure as is necessary to accommodate the ferries and its.
enmployees and passengers af the respective ports. The
Consumer Advocate, thus, will rely on the representations ﬁade by
Applicant.thét Applicant is working closely with the DOT as it
pertains to procuring the necessary harbbr infrastructure.* |

Moreover, ~the Coﬁsumer advocate recommends that

Applicant provide (1) progress reports on the construction of its

vegsels to assess Applicant’s ability to commence operations in

early 2007 and (2) a copy of its certification from the

“ppplication at 11.

*consumer Advocate’s Statement. of Position at 19.
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United States Coast Guard for Applicant’s wvessels attestihg to

the vessels seaworthiness.”

D.

Whether Applicant’s Proposed Rules,

Regulations and Rates are Reasonable

The Consumer Advocate reviewed Applicant’s ‘propoéed
Tariff No. 1 to determine (1) whether Applicant’s proposed rates
are réasonable and (2) whether the rules and regulations are just_
and reasonable in their protection of the consumer.

The Consumer Advocate notes that there is no historical
data on which to make a determination as to the feasonableness of
the proposed rates, since Applicant has not commenced service.
Ndnetheless, Applicant will have to abide by HRS § 271G-17 (b) and
provide notice to the commission and the Consumer Advocate
regarding any proposed rate change, giving the Consumer Advocate
and the commission an opportunity to review any proposed rate
changes.” Thus, the Consumer Advocate concludes that it does not
oppose Applicant’s proposed rates. Additionally, the
Consumer Advocate recommends that Applicant post its tariff on

Applicant’'s website as an accommodation to those passengers

purchasing tickets from the website.?

consumer Advocate’'s Statement of Position at 18-19.

HRS § 271G-17(b) provides, in relevant part, that any rate
change shall not be made until forty-five (45) days after a water
carrier files a notice of rate change with the commission.

Yoonsumer Advocate’s Statement of Position at 20-21.
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Upon reviewing Applicant’s proposed rules .and
regulations, the Consumer Advocate asserts that it is satisfied
that Hawail Superferry’s customers will be protected with»regard
to trip cancellations énd complaints and dispute resolution.
Applicant appears to have set up reasonable notification
procedures for unscheduled cancellations and for the refund of
customer feés. To monitor the number of unscheduled
cancellations, the Consumer Advocate recommends that Applicant be
required to submit quarterly <zreports on the number of

~cancellations and the reasons for each cancellation.”

The Consumer Advocate also recommends that Applicant’s
proposed tariff include information on resélving customer
complaints, including Applicant’s and the commission’s mailing
address, telephone numbers and in the case of the chmission, its

facsimile number.™

V.

YB's Statement of Position
In its Statement of Position (*YB Statement of
Position”), YB states that although it does not oppose

: Applicant’s Application for ferry service, it has wvarious

- concerns, such as ensuring that the reQuirémehté'BfféhapEE;wé7lGjm“ww

HRS, will be applied fairly and impartially to all watexr

®oonsumer Advocate’s Statement of Position at 22.

*oonsumer Advocate’s Statement of Position at 22-23.
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carriers. YB was present at each public hearing® and expfessed
its concerns about issues such as the crowding of the harbor
:facilitiés with the ‘addiﬁion 'of Applicant’s proposed ferfy
service and its abi;ity to load and unload its barges with the
proposéd férry service and accompanving passengers and vehicular

traffic.

VI.
Applicant’'s Reply to the Consumer Advocate and YB's Isgues

In its Reply Statement of Position, Applicant asserts
that it has responded to‘ the Consumer Advocate’'s concerns.
Applicant is prepared to provide all documentation :egarding its
financial commitments upon the receipt of its equity funding and
loan >guaranty. Applicant represents that it ‘will provide .
semi-annual progress reports on the construction of the vessels,
along with its certificaﬁe of inspection from the U.S. Coast
Guard showing compliance with the International Code of Safety
for High Speéd Craft (2000). 2Applicant also intends to comply
with the Consumer Advocate’s recommendations by posting :its
tariff on its website and providing information on the number of

cancellations and the reasons for the cancellations.®

Finally, Applicant will revise its tariff comsistent

with the Consumer Advocate’s recommendation that it include a

customer complaint provision in its tariff for those customers

*YB was present at the public hearing held on Oahu, but did
not provide public or written testimomny.

“Applicant’s Reply Statement of Position at 8~10.
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with complaints. Specifically, Applicant will include in its
tariff information to contact Applicant'and the commission for
‘any customer unable to resolve a aisputef“ | |

As with the issues raised by the Consumer Advocate,
Applicant asserts that it has addressed the concerns raisedvby YB

in its Statement of Position. For example, BApplicant asserts

that it will comply with all tariff requirements, including those

with respect to any change in sailing schedule.” Applicant also
clarifies several étatements included in its ‘Application that
were incorrect or misleading (including matters related tb total
sailing time, total time to move a military battalion and the
cost for ferry service) .

Finally, regarding YB's concern over harbor space on
the ﬁeighbor islands for berthing and cargo staging, Applicant
assures the commission: that it igs working with ‘the DOT on
necessary im@rovements for the facilities.“‘ Applicant represents
that it will work to ensure the full use of existing facilities
by»all-partiés to maintain the flow of passengers, cargo and

vehicles.™

34Applicant’s Reply Statement of Position at-ll.
*applicant’s Reply Statement of Position at 12.
“applicant’s Reply Statement of Position at 13.
“Applicant’s Reply.Statement of Position at 14.-

Ia..
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VII.
Discussion
HRS § 271G-10 (c} provides that:

A certificate shall be issued to any qualified
applicant therefor, authorizing the whole or any
part of the operation covered by the application
if it is found that the applicant is fit, willing,
and able, properly to perform the service proposed
and to conform to [chapter 271G, HRS] and the .
requirements, rules and regulations of the
commission thereunder, and that the proposed
service, to the extent to be authorized by the
certificate, is or will be required by the present
or future ©public convenience and necessity;
otherwise the application shall be denied.

Thus, 2Applicant must satisfy the conditions set forth
in HRS § 271G-10(c) before the commission can grant it the

authority to operate as a common carrier by water.

F

Applicant’'s Fitness, Willingness

and Ability to Perform the Proposed Ferry Service

Applicant’s financial transactions have yet to be
consummated. It is in the process of f£finalizing its loan
guarantvaith MarAd” and has a commitment for the purchase of

$55 million additional equity in the form of Series B convertible

m:;stockmzuﬂpplicant's'combination of funding arrangements appears. .. . . .

¥applicant represents that a letter of commitment from MarAd
remains pending, as MarAd is waiting for the results of
Applicant’s discussions with the DOT regarding use of the DOT’s
harbor facilities. Applicant expects to successfully conclude
its discussions with the DOT regarding use of the harbor
facilities, and shortly thereafter to receive the loan commitment
from Mardd. See, Applicant’s Response to Commission IRSs,
PUC-TR-6.
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sufficient to provide adequate financing for start—up'costs,
maintenance of operations and .thé construction of both wvessels.

| 2Any finding of financial £fitness, however, is
contingent upon the receipt by the commiss_ion of all éxecuted
financial documents xrelating to the $55 million equity funding
and the Marad loan guaranty, 'including any other loan cormnit‘ments

which Applicant may enter into with relevance to its proposed

ferry service. Thus, the commission finds that Applicant should

be required to submit documentation of the: (1) receipt of the
commitment for the 55 million equity funding; (2) MarAad loan
éuaranty; and (3) any other funding commitments regarding
Applicant’s proposed ferry.' service priqr ’to commencing its
_operations.

Applicant’s team of professionals from the airline and
maritime industries along with the corporate management
experience of its directors appears to providé Applicant with the
ability to efficiently and safely manage its proposed ferry
sexrvice. .Like&‘vise, technical support for Applicant will be
carried out by HMS whicfl has experience in ferry operations
throughout the woxrld. We, thus, find that Applicant has the
appropriate managerial and technical support to operate.- its
p;coposed ferri} ser-v.ié:e. H R

Applicant’s wvessels are being constructed by Austal
USA, an experienced shipbuil-de:f. The vessels will be inspected
and certified by the United States Coast Guaxd, in compliance
with the requirements of the International Code of Safety for

High Speed Craft (2000). Applicant states that it will maintain
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the status of its certification énd will provide co§ies of new or
renewal certificates as they are received." |
Applicant will be utiiizing:harbor facilities, undét
the jurisdiction of the DOT. Applicant will dock its ferries in
DOT's harbor facilities and utilize DOT's terminal space and

associated infrastructure for its related ferry services,

including the handling of arriving and departing passengers and o |

their vehicles, and associated ticketing and security sefvices.
As noted above, Applicant has'negotiated the géneral
terms ‘.and conditions with ithe DOT for the use of its harbor
facilities through an LOI.” The DOT represents to Applicant
that, except for the Kawaihae harbor, all harbors will be ready
for Hawaii Superferry’'s commencement - of operations in
Jamiary 2007.% With regard to readiness‘of the harbor facility

sites, Applicant statés that its negotiations with the DOT.

“cee, Applicant’s Reply Statement of Position at 10.
Applicant also represents that it will obtain all necessary
insurance coverage upon the delivery of each vessel. In
addition, Applicant represents that it will obtain sufficient
amounts for the protection of the public, and in such amounts as
the commission may regquire. See, Application at 14.

“As discussed above, the LOI between the State and Applicant
includes terms and conditions for the assignment of costs by the
State to BApplicant for certain temporary accommodations and
initial and later improvements at the harbor facilities. The LOI

was submitted to the commission pursuant to Protective Order:¥Fm£;mmw

No. 21190, as it contains confidential information. The:
commission will require that the Applicant provide the commission
with all costs for accommodations and improvements at the harboxr
sites expended by Applicant and that Applicant include such costs
in Applicant's financial statements provided to the commission
for review. Additionally, Applicant shall apprise the commission
of the c¢onstruction timetable for any accommodations and
1mprovements at the harbors in its quarterly reports to the
commission, required herein.

“Applicant’s Reply'Statement of Position at 4.
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include ’a Facility Layout Study, dated November 22, 2004,
(“Facility Layout Study”) prepared for Applicant by outside
consultants.® The Facility Layout Study presents layout
proposals for the terminal facilities to be used by Applicant for‘
its propoéed ferry service.*

In addition to the terﬁs and conditions negotiated with
the DOT in the LOI, Applicant states that it will need the
following additional permits,' licenses . or approvals;‘
(1) Certificates of Imspection from the U.S. Coast Guard; (2) a
permit for wastewater disposal £from the City and County of
Honolulu (“City”)*; (3) licenses from the Federal Communications
Commission for radio and ‘electronic equipment; (4) National
Oceanic and,Atmoépheric Administration (“NOAA") registration for
emergency locator beacons; and (5) other approvals, as.
necessary." |

The commission noteé that concerns were voiced during
the public hearings regarding potential conflicts with existing
harbor uses, including the lack of harbor space, traffic concerns
and the use of the waterways surrounding the harbors. However,

because the use of the harbor facilities is under the

“Applicantfs Reply Statement of Position at 5. - The
Facilities Layout Study was submitted to the commission pursuant_
to Protective Order No. 21190.

“See, Applicant’s Reply Statement of Position at 5.

®1f Applicant discharges its wastewater into a facility
owned by the DOT, Applicant will likely be covered under an
existing Industrial Wastewater Discharge Permit, issued by the
City to the DOT. Should Applicant discharge its wastewater into
its own facility, &Applicant will have  to obtain all necessary
discharge permits from the City.

“5@@, Applicant’s Response to Commission IRs, PUC-IR-3.
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jurisdiction of the DOT, the commission expects Applicant to work

closely with the DOT to address these concerms and obtain all

necessary harbor approvals to conduct its proposed ferry service.
Based on Applicant’s representations, and with the
condition that Applicant submits to the commission all necessary

approvals for use of the harbor and its related infrastructute,

including a final LOI, and any and all leases, licenses, permits,

and agreements for the wuse of such harbor facilities, the
cormission finds that Applicant is fit, willing and able to
perform the propbsed ferry service. The commission also finds
that Applicant will be able to conform to all applicable laws,

rules and regulations relevant to its proposed ferry operations.

B.

Applicant’s Proposed Service is or Will be Required by the

Present or Future Public Convenience and Necessity
Presently, the record indicates that the options for
inter-island travel and transportation are limited primarily to
the airline industry, for passenger travel, and barge service for
transportation of other goods and vehicie:s.‘7 As with the limited

options for travel, pricing options are limited as well.

Applicant contends that “Hawaii is a market that is =~~~

ideal for fast ferries for passengers and vehicles.”* Applicant

submits that the Market Study “showed a high acceptance level of

“application at 2.

“Applicant’s Reply Statement of Position at 5.
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the ferry service concept and the prices proposed by Applicant. ”*
The Consumer Advocate’'s own banalysis sﬁpports Applicant’s
:contention of an unmet demand for alternative travel.” We agree
with the Consumer Advocate that there appears to be E; latent.
demand for Applicant’s proposed ferry service sufficient to
justify the grant of a CPCN to Applicant. Applicant’s pfopqsed
fares for inter-island travel and tranéportation‘ Qiiiwwbéww
approximately half the current cost of an airline ticket, thus
giving travelers an attractive option to air travel, for either
leisure or business travel. Smaller groups, especially, such as
schools and athletic teams, will now have affordable alternatives
to the airlines for inter-island travel.

We, thus, find that Applicant’s proposed ferry service
is or will be zrequired by the present or future public

convenience and necessity.

C.
Applicant’s Proposed Service is Consistent with the Public
Interest and the State’s Transportation Policy |
HRS § 271G-2 setsg forth the declaration of policy
~ recognized by the legislature of the State with regard to
..ﬁrénséortation bj watef. Specificail;; thé_ 1;;£éi;£;f;.
recognizes that the transportation of persons and property by

water “constitutes a business affected with the public interest”.

HRS §& 271G-2. In addition, the legislature has expressed its

Yapplicant’s Reply Statement of Position at 6.

50 5 " N .
Congumarnr Advocate’s Statement of Pogition at 171

8
N
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support for the Applicant to establish an inter-island fasﬁ'ferry
service and specifically requested the commission‘ to
“expeditiously process any required certification” for the
Applicant.* |

'Applicant’s proposed ferry service will provide more

transportation options for persons and property at an expected

lower cost than the existing modes of transportation. 2Applicant

states that its proposed ferry service is expected. to créate new
job growth in the form of approximately threé hundred (300)
full-time or part-time Jjobs to support the operation and
maintenance of the ferries.®

Ferry travel may also encourage more families and
ihdependent business persons to travel to thé neighbor islands,
with the resultant positive effect on the economy.t Ferry travel
would also allow individuals and groups_(where air travel for a
group may be cost prohibitive) an bpportunity to make neighbor
island trips. The legislature and governor of the State' of
Hawaii haVe. both formally expressed their support for the
proposed ferry service,” along with other government, community

and business leaders.*

*Haw. S. Con. Res. 149, 22™ Leg. 2004.
*“application at 19.
®application, Exhibits 24 and 25.

*application, Exhibit 26.
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Based on the above, _the commission finds that the
proposed ferry service is consistent with the public interest and
the transportation policy set forth in HRS § 271G6-2.%

The commission recognizeS'that'issues.were raised by
some at the public hearings about the impact of the proposed
ferry system oh the environment and suggesting that an
environmental assessment be done‘on the proposed ferﬁy servioeélh
effect on the surrounding environment. We believe that although
these are important issues that should be addréssed, they néed
' not be addressed in this particuiar'deoision and order, since the
determination of whether the proposed ferry service and its
~effect on the harbors and surrounding aréas require' an

" environmental assessment . is currently Dbeing zreviewed and

*In addition to the transportation policy set forth in HRS
§ 271G-2, Applicant’s proposed ferry service is also consistent
with the objectives set forth in HRS § 226-17, which states, in
relevant part, that transportation objectives for the State shall
be directed toward developing:

(1) An integrated multi-modal transportation system
that services statewide needs and promotes the
efficient, economical, safe, and convenient
movement of people and goods.

(2) A wvariety ©of carriers to offer increased
opportunities and advantages to interisland
movement of people and goods.

(3) Increased capacities of airport and harbor systems
and support facilities to effectively accommodate
transshlpment and storage needs.

{4) Encouragement of the development transportation

systems and programs which would assist statewide
economic growth and diversification. -
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addressed by the DOT,* and the legislature has determined that

this Application should be processed expeditiously.®

We find it necessary, however, to condition our

authorization in this docket upon Applicant’s showing, to the

satisfaction of the commission, that Applicant has compliéd with
all applicable federal and state laws, rules and regulétions,
includiné, without 1imitati6n, matters relating to '>thé
Environmental Impact Statement Law (“EIS*), under Chapﬁer 343,
HRS, to the extént applicable to ensure that all such

requiréments are appropriately addressed.

Applicant’'s Pr s equlati and_Rates

We agree with the Consumer Advocate that there is no
historical data to determine whether the proposed rates are just
and reasonable. In light of this, and the nascent nature of
Applicant’s proposed service, we will not render any findings
regarding the reasonableness of Applicant'’‘s proposed rates in
this proceeding, The commission reserves its right, however, to
review the reasonableness of Applicant’'s rates in its next rate

case proceeding.

In addition, upon a review of Applicant?s pfbpoééaf

rules and regulations, along with a consideration of the
Consumer Advocate’s recommendations that were not opposed by

Applicant, (i.e., that 2pplicant be required to submit quarterly

*Applicant’s Reply Statement of Position at 19.

aw. G. Con. Res. 149, 22™. Leg. 2004.
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reporté to the commission and Consumer Advocate regarding the
number of cancellations and that Applicant’'s proposed tariff
include = contact information for dispute resolution), the
commission finds Applicant's proposed rules and regulations to be

reasonable, subject to the terms and conditions noted below.

E.

Reguest for_ﬂaiver of HAR § 6-61~75(b) (1)

Applicant <xrequests that the rgquiréments, of HAR
§ 6-61-75(b) (1), which requires that, in general, an applicant
st submit an audited balance sheet along with a financial
statement, be waived Dbecause Applicant - has >not vet bégun
day-to-day operations, and thus does not have an audited balance
sheet.*”® Applicant broposes to submit its reviewed. balance sheet
in piace of the audited balance sheet. Applicant represents that
it has filed the same financial statements to satisfy MaRad-
requirements, which usually requires éudited financial
statements, for the same reason.

We find.‘Abplicant's request in this instance to be
réasonablé. Accordingly, for the purposes of this decision and
ofder“_onlyy the commission will grant Applicant's request to -
wéive the HAR § 6-61-75(b) (1) requirement of an auditeduhalanggwm
sheet and will accept its unaudited financiél statements. The
commission reserves its right, however, to request that Applicant

provide the commission with audited financial statements in the

future.

.
[6)
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_'Upon a review of the record, the commission finds that
'Applicant is fit, willing and able to properly perform the

‘proposed service and to conform to Chapter 271G, HRS, and the

requirements, rules and regulations of the commission. We also

find that the proposed service is or will be redﬁiiédwﬁ§mfﬁgmm'm

present or future public convenience and necessity and that such
service = is consistent with' the public intérest and - the
transportation policy of the State. Accordingly, we conclude
that Applicant’s request for operating authérity, a CPCN, as set
forth in the Application, should be granted, subject to the
conditions discussed herein, and more 'specifically, in the

ordering paragraphs below.”

IX.
Orxders
THE COMMISSION ORDERS:
1. Applicant is granted a CPCN to operate as a common

carrier by water of'passengers and property, between the islands

*We find the Consumer Advocate’'s recommended conditions in
its Statement of Posgition to be reasonable. Therefore, we
conclude that such conditions should be adopted in their entirety
and be incorporated as part of this decision and order.
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of Oahu and Xauai, Maul and Hawaii, subject to the foilowing
conditions:

| A(a) Applicant shall submit to the commission and the
Consumer Advocate documentation that it has securéd the
appropriate financing for the proposed ferry service; |

{(b) Unless ordered otherwise, Applicant shall'éubmit
quarterly status reports to  the 'commisSion. and the
Consumer Advocate describing, among other fhings, the status of
its progress in the construction and delivery of its véssels and
in any improvements ~undertaken at the harbor facilities, the
costs of such improvéments, and the status of 1its progress in
securing the appropriate firiancing,60 described herein. The first
quarterly status report is due within one Thundred and
twenty (120) days from the date of this decision aﬁd order, and
each report filed thereafter shall.subseqnently be due within
120 days from the due date of the previous report;

| {(c) Applicant shall provide a copy of the certificate
from the United States Coast Guard £for each of its
two (2) vessels;

(d) Applicant shall amend its tariff, as recommended
by, the Consumer Advocate, to include information on resolving
cuétomef complaihts, inclﬁding Apbiicant's andmthe éommi;éioh's
mailing address, telephone number, and the commission’s facsimile

number;

“any confidential information required to be reported to the
commission may be submitted to  the commission pursuant to
Protective Order No. 21180.
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(e) Applicant shall post its tariff on its website;

(f) 2Applicant shall provide evidence that it is'bin
full com@liance with all apﬁlicable EIS, NOAA, and the U.S. Cqééf
Guard laws, rules, regulations and requifements, and any and all
other applicable federal and state laws, rules and réguiations
~and requirements that are necessary to operate its proposé& férry
service within the State;. | : |

(g) Applicant shall provide evidence that i£ is in
- compliance with the City's permit process for wastewater
disposél; and | |

(h) 2Applicant shéll provide a copy of the final
agreemenﬁ between Applicant and the DOT, presently in the form of
the LOI, and any and all leases, licenses, permits, and
. agreéments for the use of harbor facilities from .or with the DOT-.

2. Applicant’s request to waive the requiremehts Of
HAR § 6-61-75(b){1) is granted; The commissién‘will accept, for
the purposes of this decision and order only, topies of
Applicant’s ﬁnaudited financial statements.

3. Applicant shall comply with all of the
commission’s requirements for common <carriers by'v water,
1nclud1ng, but not limited to, flllng a lawful Larlff paylng a
fee of $60 for' water carrier gross revenues, and flllng allm
appropriate insurance documents relating both to the vessels and
to the harborx facilitiés, bursuant to the LOI'and«consistent with

HRS § 271G-13.
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4. Unless stated otherwise, the Consumer Advocate’s

recommended conditions in it Statement of Position are adopted in

‘their entirety and incorporated as part of this decision and

order.
5. Unless ordered otherwise, Applicant shall 'comply

with the foregoing requirements no later than ninety (90) days

prior to commencement of service, or October 31{ iﬁdé} whichever

comes first. ?ailure to abide by any portion of this décision
and order within the specified time constitutes cause for this
commission to void this decision and orxder.

6. Applicant shall not commence operations under this
decision and order until it has received written confirmation
from the commission that all requirements and conditions statéd

herein have been met to the satisfaction of the commission.
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DONE at Honolulu, Hawaii _Decembex 30, 2004 .

APPROVED AS TO FORM:

o 0 L

Bénedyne £.\Stone
Commissio ounsel

04-0180.81

04-0180

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

o (k3 £

Carlito P. Caliboso, Chairman

._By - S

Wa H. Ximura, Commissioner

Lt

By

Janef E. Kawelo, Commissioner

31



CERTIFICATE OF SERVICE

I heréby certify that I have this date served a copy of the

foregoing Decision and Order No. 21524 upon the following

parties, by causing a copy hereof to be mailed,‘postage prepaid,

and properly addressed to each such party.

DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS
DIVISION OF CONSUMER ADVOCACY

P. 0. Box 541

Honolulu, HI 86809

JOHN I.. GARIBALDI,

" CHIEF EXECUTIVE OFFICER
HAWAII SUPERFERRY, INC.
Pier 19, Ferry Terminal
Honolulu, EI 96817

THOMAS W. WILLIAMS, JR., ESQ.
AUDREY E. J. NG, ESQ.

PETER Y. KIKUTA, ESQ.

GOODSILL ANDERSON QUINN & STIFEL
2alii Place, Suite 1800

1099 alakea Street

Honolulu, HI 96813

Attorneys for HAWAII SUPERFERRY, INC.

LISA M.K. SAKAMOTO

VICE PRESIDENT FINANCE and GOVERNMENT AFFAIRS
YQOUNG BROTHERS, LIMITED

1331 North Nimitz Highway

~=-==- Honeolulu, HI 96817
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First Hawailian Center

999 Bishop Street, 23™ Floor
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Attorneys for YOUNG BROTHERS LIMITED
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with other users of the harbors, including canoe paddling groups at Kahului Harbor. While the use
of harbor faciliti»es falls within the purview of the DOT, Applicaﬁt offers the following commeﬁts’.

Much of the concern swirounding Applicant’s use of Kahului Harbor appears to have
arisen out of confusion regarding DOTs proposal to.create Pier 2C. As stated by John Garibaldi, ‘
CEO of Applicant, at tﬁe public hearing in Kahului, did not propose the creation of Pief 2C and
w;)uld not even be able tb use Pier 2C. The issue relating to Pier 2C {which ;»&'as mtended

* primarily for cruise ships, not for Applicant) appears to be on its \a;ay to being resolved. See '
atticle titled “A project théi no one needs”, Maui News, November 21, 2004, a copy of which is
attached hereto as Exhibit 5. |
| D. Environmental review broces‘s.
1. Hawaii EIS Law (HRS Chapter 343)

The Commission received pubijc'testimony to the effect that Applicaﬁt should submit to
the environmental reviéw proo;ss pr-eséribed in HRS Chapter 343 (the “Hawaii EIS Law”i),
primarily because of alterations fo harbor faéiljties. While thé determination of whether the harbor
use requires submission to the environmental review process under the Hawaii EIS Law is within
the pufview of the DOT, Applicant provides the following comments.

Applicant has requested that DOT issue a declaration of exemption for the harbor use

“because this action falls within several defined categories of actions that are exempt from the
. Hawaii EIS Law under Hawaii Administrative Rules (“HAR”) §' 11-200-8. -

The Hawaii EIS Law applies tb persons who are required to obtain an agency “approval”
prior to proceéd»ing with either: “{1) Implementing actions which are either locatedvin certain
specified areas; or (2) Actions that TEqQUITE -certain types of amendments to existing county ,géneral
plans.”‘ HAR §11-200-6. The Hawaii EIS Law is triggered because the harbor use both

“proposefs] the use of state or county lands or the use of state or county funds” and because it

1 exelrr B
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- pIOpOses :i“usé- Wi'thin the shoreline area.” HRS §343-5(a)(1) and (3). See also HAR §11-200-6
(BXI)(A) and (C); HAR §11-200-6()Q)®). | |
Compliance with the Hawaii EIS Law is required for certain “actions” unless {holse. actions
are exempt. An “action” is broadly defined as “any program or project to be initiated by any
agency or applicant.” HRS § 343-2. Aithough the harbor use ﬁu’ght ordinanly be an “écﬁon”‘:
subject to the Hawaii EIS Law, the contemplated use falls within several differ.ent cxéimpf o
categories under the Hawaii Administraﬁve Rules, as elaborated bejow.
- Applicant’s harbor use is exempt from the Hawaii EIS Law under one or more of the
following exemptions: |
(1) Operations, repairs, or maintenance of existing étructures,
- facilities, equipment, or topographical features, involving negligible
or no expansion or change of use beyond that previously existing;
(2) Replacement or reconstruction of existing structures and -
facilities where the new structure will be located generally on the

same site and will have substantially the same purpose, capacity,
density, height, and dimensions as the structure replaced;

(6) Construction or placement of minor structures accessory to
existing facilities.

HAR §11-200-8. The proposed harbor use involves actions such as installation of security |
fencing/gates; installation of tents for security personnel and passengers; installation of pavement.
_ striping to deiineate vehicle queuing areas, driveways and parking; instaliation of mooring or
loading barges; installation of modular vehicle access ramps; installation or upgrade of mooring
hardware and fender systerns; installation of stairway towers; and installation of mooring bollards
and hardware for barges.

The question of whether the proposed harbor use Would fall within the scope of the

environmental review process prescribed in the Hawaii EIS Law was discussed with high-level
$74
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representatives of the DOT, the Attomey General and the State of Hawaii Office of Environmental
Quality Co_ntrol (“OEQC”) during meetings held in November 2004. The indication conveyed to .
Applicant was that the harbor use is encompassed by one or more of t‘he exemptions described
above and in the DOT’s Comprehensive Exemption List.

Applicant has requested confirmation from DOT that the harbor use falls within an
exlemption, A declaration of exerption or other confirmation will not bé issued until the harbor‘
alterations are definitively idéntiﬁed, such as in the LOL _Applicaz'lt will inform the Commission '
asto thé DOT’s detcrminaﬁon regarding the exemption. |

2. National Enﬁro»nmenf;a! Policy Act (42 USCA §§ 4321 to 4370f)

The Commission also heard public testimony td the effect that Applicant should submit to
the environmental review _proéess prescribed by federal law. The Nationai Environmental Policy
Act 0f 1969, 42 U.S.C.A. &8 _4%21—43701’1 (“NEPA™), requires compliance by all agencies of the
Fecieral Government. 40 CFR § 15‘07.1.

Applicant will receive a loan guaranty from the United States Department of
Transportation Maritime Administration (“MarAd”) under a federal ship financing program
established by Title XI of the Merchant Marine Act of 1936, 46 U.S.C. §§ 1271-1280a,
implemented by 46 CFR Part 298, Ship financing guaranfees from MarAd are “categorically

* excluded” under NEPA. A “categorical exclusion” means “a category of actions which do not

individually or cumulatively have a significant effect on the human environment and which have .

been found to have no such effect in procedures adopted by a Federal agency .. ..” 40 CFR §
1508.4. Pursnant to its procedures, MarAd has concluded that ship financing guarantees fall under
a categorical exclusion. See MAQO 600-1, section 4.05, App. 1, 50 Fed. Reg. 30900 (July 30,

1985). An envirommental review under NEPA is therefore not required.

;i e ‘ SRR
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| 44~01=2008 {9:35 From-BOT/AMARAD vme FINARCING 282-385-7001 {=348 P.ODI/00Y  B-iTg
USDepariment : ' © 400 Seventh Stroet, SW..
of Tfansporiation ' Wasningion, 0.C. 20590
Maritime :
Administration
March 31, 2005

James B, Ellis T1, Esq.

‘Blank Rome LLP

600 New Hampshire Avenue, NW
Washington, DC 20037

Dear Mr. Ellis:

Please be advised that, pursus.nt to paragraph X! of the Letter Commitment dated .T anvary
21, 2005, the Maritime Administration (MARAD) hag determined that the proposed Title
- Xlloan guarantee for the financing of two passenger/vehicle ferries for Hawaii
Superferry, Inc., is categorically excluded from further review under the National
Environmental Policy Act, This action (copy enclosed) satisfies the requirements of
- paragraph XI, .

Paragraph X (iii) of the Lcncr Comemitunent contains as a condition that ... the periods
of all applicable State and Federa] stanures of limitation have run on the nghts of ‘
plaintiffs to block the project.” MARAD has determined that this condition'is inapposite
- and unnecessary and the conditon is hereby eliminated,

- Sincerely,

{an E. McK.eever Q/\/{\
Associate Administrator for Shipbuilding

@ﬂm EXHIBIY .......
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03~06-2005  16:46  FromDOT/UARAY sniP FINANCING . 202-356-7901 T30 P.002/003  T-148

MARITIME ADMINISTRATION
RECORD QF CATEGORICAL EXCLUSION DETERMINATION'

Proposed Action: HAWAII Super Ferry Inc., application for loan guarantee {ship
financing guaraniee) to acquire two passenger and vehicle ferries for use in an existing
trade route in and around the Hawalian Islands.

Number(s) of the Cateporica] Faclusion(s) Being Applied: MAO 600-1 (1) and (7).

Discussion ¢ The proposed action fits within a class of actions that is listed in Appendxx
1, 0f MAQ 600-1, “MARITIME ADMINISTRATION ACTIONS WHICH ARFE NOT
NORMALLY MAJOR ACTIONS SIGNIFICANTLY AFFECTING THE EN VIRONMENT “
(i.c., Categorical Exclusions)

Applicable categorical exclusions 1 and 7 state:

1. Administrarive procuremenis (e.g.. general supplies), contracis for _i:ersanal
services, personnel actions, project amendments which do not significantly
alter the environmental impacr of an action: and operaring or maintenance
subsidies, ship financing guaraniees, deferred rax programs, ete., not
resulting in a change in the effect on the environment,

Project or program actlons for which applicable environmental
documentaiion has been prepared préeviously and environmental
circurnsiances have not :ubsequenrly changed.

~2

The proposed action was rcviéwed by this office in Dec,ember 2004 and it was

determined that the action was considered a “Majot Federal Action” pursuant 1o 40 CFR

1508.18(a) because 78.5% of the project would be funded Title XI loan guarantees

toteling $143.6 million. The proposed action is considered “Major™ as it is paﬂly funded
' ass:sted, and spproved by MARAD. :

]

Based on the information available at that time, there appeared 1o have been very little, if
any, NEPA or state environmental work performed related to the proposed ferry service
that would be adequate for MARAD's responsibilities under NEPA,

However, since that time, the State of Hawaii Department of Transportation completed 4
review of the proposed action pursuant to Chapler 343, Hawaii Revised Statutes, and
< - Chapter 11-200, Hawaii Administrative Rules, and dctcnmm:d that the proposed a"twn is
77 exempt from further review,

Determination:

Based on our review of information conveyed 10 us and in our possession (or attachied)
congerning the proposed action as stated above, the NEPA Program Manager, has
determined that the proposed action is categorically excluded from further NEPA
review,

EXHIBIT B
Page 2 of 3
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Recommendation:
MAR-820 recommends that the loan guarantee contract contains the requirement that

Hawaiian High Speed Ferry (HSF) Corporation comply with all spplicable environmental
laws and repulations. ‘

ate

D .

Agency Environmentt] Team Leader, Office of
Enviroaments! Activities )

' May be incorporated in its entirety into other environmenisl review records.

g
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HARBORS OPERATING AGREEMENT

BETWEEN STATE OF HAWAII AND HAWAII SUPERFERRY, INC.

_~ . This Harbors Operating Agreement (“Agreement”) is entered this day of
Y, @aﬁ«,/ZOOS , by and between the STATE OF HAWAIL, DEPARTMENT OF

TzANSPORTATION, having its principal office located at 869 Punchbowl Street, -
Honolulu, Hawaii 96813 (hercinafter the “STATE”), and HAWAII SUPERFERRY,
INC., a Hawaii corporation, with its principal office located at Pier 19 Ferry Terminal
Building, Honolulu Harbor, Honolulu, Hawaii 96817 (hereinafter “HSF”). The STATE
and HSF are collectively referred to as the “PARTIES.”

WHEREAS, HSF desires to introduce a commercial ocean-going interisland ferry
service that will carry passengers, vehicles, passenger luggage, produce and other goods
loaded on vehicles and will provide an alternative means of transportation between the
islands in the State of Hawaii; and

WHEREAS, HSF is seeking financial support from the U.S. Department of
Transportation, Maritime Administration (hereinafter “MarAd”) and other investors to
complete construction of the vessels intended for use in the establishment of the
interisland ferry service in the State of Hawaii and to fund initial operations for such
service; and

WHEREAS, MarAd issued a letter dated January 24, 2005 to HSF regarding
‘certain approvals issued by MarAd with respect to a gnarantee of obligations in
connection with such financing pursuant to Title X1 of the Merchant Marine Act, 1936, as
amended; and

WHEREAS, the State of Hawaii Public Utilities Commission (“PUC”) has
entered Decision and Order No. 21524 in Docket No. 04-0180 approving HSF's
application for a certificate of public convenience and necessity (“CPCN") to engage in
operations as a water carrier in accordance with chapters 271G, Hawaii Revised Statutes
("HRS™), subject to the conditions stated in said Decision and Order; and '

WHEREAS, the STATE owns, operates, maintains, and manages commercial
harbors throughout the S;ate of Hawaii and seeks to facilitate international, domestic, and
intrastate maritime trade and activity between the islands and any U.S, or intemational
port; and :

WHEREAS, the STATE is willing to provide operational access and use of its
commercial harbors to HSF to institute commercial ferry service in the State subject to
and in accordance with the terms and conditions described herein; and

WHEREAS, the STATE has determined that the establishment of a commercial
interisland ferry service in the State of Hawaii is in the interest of and a benefit to its
citizens and businesses and the State is willing to enter into an agreement with HSF to

o
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provide access to the STATE’s commercial harbors and facilities to accommodate the
start-up of HSF's interisland ferry service operations; and

WHEREAS, the STATE is willing to provide certain facilities and equipment at
its commercial harbors to accommodate the operation of an interisland ferry service; and

WHEREAS, HSF is willin g1to pro'vide’ interisland ferry service operations
between the islands of Hawaii with high speed ferry vessels; and

- WHEREAS, HSF and other users of the STATE’s commercial harbors are subject -
to the STATE's administrative rules governing the use of commercial harbors, including
Title 19, Subtitle 3, Chapters 41, 42, 43, and 44, of the Hawaii Administrative Rules
(“HAR™); and

WHEREAS, while the PARTIES recognize that HSEF’s interisland ferry service
operations provide the general public with an alternative transportation opportunity and
that the STATE seeks to encourage such trapsportation opportunities, the PARTIES also
recognize that space within the commercial harbors of the State is exceptionally limited
and that the limitations on available space require the optimum use of commercial harbor
areas in order to ensure that the transportation, loading, unloading, handling, and
processing of passengers, cargo, commodities, and other itéms are accommodated to the
‘greatest extent practicable;

NOW THEREFORE, in consideration of the foregoing stipu-]atioﬁs, conditions,
representations, covenants, requirements, and promises set forth herein and for other
good and valuable consideration, it is hereby agreed by and between the PARTIES as
follows

L DEFINTTIONS: The fo]low ing terms shall have the meanings set forth in this
section.

A. “Americans with Disabilities Act” and “ADA" are defined in Section
TX.E. herein.

B. “Avphcable Laws” means all applicable federal, state, and county laws
statutes, ordinances, rules, regulations, directives, and orders, including, without
limitation, those laws, statutes, ordinances, rules, regulations, directives; and orders
applicable to the use of the STATE’s commercial harbors and the establishment,
operation and conduct of an interisland ferry service between the islands of the State of
Hawaii, and including all applicable environmental and security requirements.

C. “Audited Financial Statements” are defined in Section VIILE. herein.

D. “Austal” means Austal USA LLC, the builder of the two vessels for HSF ‘.'
intended for use in HSF’s operations.

E. “Business days” means the STATE’s business days, which excludes all
STATE holidays and weckends.
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then the State shall so notify HSF in writing of these circumstances within thirty (30)
days after the STATE learns or discovers that the State Funding Authority is or has
become insufficient to complete the planning, engineering, design, procurement,
acquisition, construction, and installation of the State Equipment. If the events described
in Section IV.].3.a, b, or c(i) occur, the STATE shall attempt to value engineer or
otherwise modify the scope of work to bring it within the State Funding Authority or
otherwise allow the STATE’s contractor the opportunity to complete and provide the
State Equipment in a manner that meets the requirements of the RFP. The STATE will
also consult with HSF as to any available alternatives to address the insufficiency of the
State Funding Authority and offer HSF the opportunity to be responsible for or cover any
such insufficiency or deficiency and supplement the State Funding Authority. If, despite
these efforts, the State is still unable to have the STATE’s contractor satisfactorily
complete the planning, engineering, design, procurement, acquisition, construction, and
installation of the State Equipment within the State Funding Authority, the STATE may -
thereafter elect not to award the RFP Contract or may terminate the RFP Contract. If this
occurs, either of the PARTIES may terminate this Agreement, without liability to the
other party.

4, Submission of HSF Operational Plans, HSE Equipment Plans,
Vessel Plans, and Facility Layout Plans. HSF has provided to the STATE, for the
STATE’s review and approval, the HSF Operational Plans, the HSF Equipment Plans,
Vessel Plans, and the Facility Layout Plans in accordance with the Harbor Milestone
Schedule. HSF has provided to the STATE any information reasonably and expressly
requested by the STATE in writing regarding the HSF Operational Plans, the HSF
. Equipment Plans, Vessel Plans, and the Facility Layout Plans (except for the portion
dependent upon the State Equipment Plans) that is critical to the design, ordering,
construction, or installation of the State Equipment. The PARTIES shall cooperate and
work with each other and provide comments in a timely manner (assuming a reasonable
amount of time is provided for a party to respond given the nature of the request) in the
development of the HSF Operational Plans, the HSF Equipment Plans, the Vessel Plans
and the Facility Layout Plans.

P

5. HSF financing. HSF has provided to the STATE documentation
demonstrating and confirming to the reasonable satisfaction of the STATE that HSF has
obtained sufficient funding and financing, or binding commitments for the same, to
complete construction of HSF’s vessels and to commence initial operations, including the
Title X7 loan guaranty from MarAd and that the Closing, as defined in the MarAd
Commitment Letter, has been fully completed.

6. Compliance with Environmental Laws. In the eventa
governmental authority or a court of law determines that an environmental assessment or
environmental impact statement 1s required regarding HSF’s operations, HSF will
comply with all applicable environmental laws, statutes, rules, regulations, ordinances, -
orders, directives, and guidelines, including; the National Environmental Policy Act
(“NEPA”) and HRS Chapter 343 (“HEPA™). No part of this Agreement shall be
construed as {2) an agreement or acknowledgment by HSF or the STATE that an
environmental review under NEPA or HEPA is required or (b) a waiver of HSF’s right to
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challenge or appeal any finding of a governmental authority or a court of law that an
environmental assessment or environmental impact statement 1s required regarding
HSF’s operations.

7. Force Majeure. No Force Majeure Event has occurred, the effects
of which subsist. ' :

K. Availability Dates: Delays.

1. State Equipment Availability Date I. The STATE acknowledges
that it is essential to HSF that the State Equipment be available to allow timely delivery
of HSF’s vessels and commencement of HSF’s interisland ferry operations. Accordingly,
the PARTIES agree that State Equipment Availability Date I shall occur no later than
eighteen (18) months after the Funding Date. The STATE will periodically advise HSF
of its progress in achieving State Equipment Availability Date L :

a. Extension of State Equipment Availabilitv Date L.

(1) ~ HSFE actions. If, after the STATE enters into the
RFP Contract, HSF fails to timely submit the HSF Operational Plans, the HSF Equipment
Plans, and the Facility Layout Plans for the STATE’s review at the times and completion
stages indicated in the Harbor Milestone Schedule and such failure causes an
unrecoverable delay in the performance of the RFP Contract, the STATE will be entitled
to an extension of the State Equipment Availability Date I for the same number of days
that HSF’s failure to submit its plans at the required times and completion stages creates
- an unrecoverable delay in the completion of the State Equipment. HSF acknowledges
that if any information reasonably requested by the STATE in writing that is critical to
the design, ordering, construction, or installation of the State Equipment is not timely
provided, furnished, or delivered by HSF to the STATE in response to the STATE’s
request, assuming HSF is given reasonable time 1o respond given the nature of the
request, or if HSF furnishes materially incorrect information, then State Equipment -
Availability Date I may be delayed for the amount of time that such failure to provide the
information or the submission of incorrect information causes an unrecoverable delay in
the completion of the State Equipment. If after the STATE enters into the RFP Contract, '
HSF fails to timely respond to a reasonable request from the STATE for critical
information, assuming HSF is given reasonable time to respond given the nature of the
request, or HSF submits to the STATE materially incorrect information in response to
such a request, the PARTIES shall attempt in good faith to recover any schedule delays,
but HSF acknowledges that the STATE will be entitled to an extension of the State
Equipment Availability Date I for the same number of days that such failure to provide
information or the submission of incorrect information causes an unrecoverable delay in
the completion of the State Equipment. If HSF fails to correct or address, to the
STATE’s reasonable satisfaction, any noncompliance with the conditions described in
Sections IV.J.1 {Compliance with laws) and IV.J.6. (Compliance with Environmental
Laws) and, to the extent such noncompliance is material, Sections IV.J.4 (Submission-of .
HSF Operational Plans, HSF Equipment Plans, Vessel Plans, and Facility Layout Plans),
and IV.].5. (HSF Financing), the PARTIES shall attempt in good faith to recover any

o
..\




. ~ . - Lee
~ B o J
:i Q LINDA LINGLE ‘CARLITO P.CALIBOSO c,
) GOVERNOR ’ CHAIRMAN /
sesse, 9K
M JONER
' SKD/Be
S
STATE OF HAWAII ¢
PUBLIC UTILITIES COMMISSION S SH/CL
Telephone: (08 S652020 DEPARTMENT OF BUDGET AND FINANCE LYK
Facsimile: (303)585—2055 465 S. KING STREET, #103 - ) : e-mall: Hawall PUCOhawaﬁoov
HONOLULU, HAWAN 98813 : ‘ -J7.
BLk
June 12, 2007

NK

Audrey E.J. Ng, Esq.

Goodsill Anderson Quinn & Stifel
Alii Place, Suite 1800

1009 Alakea Street

Honolulu, Hawaii 96813

Re: . Docket No. 04-0180
~ Application of Hawaii Superierry, Inc. (*Superferry”)

Dear Ms. Ng:

This letter is in response to your May 29, 2007 letter to the Public Utilities Commission
(*Commission”), wherein you requested confirmation from the Commission that all
requirements set forth in Decision and Order No. 21524, filed on December 30, 2004, in
the above-referenced docket {*Decision and Order No. 21524"), as modified by
Order No. 22934, filed on October 11, 2008 (“Order No. 22934”), have been .met’
. (*May 29, 2007 Letter”). : ‘

In the May 29, 2007 Letter, you also requested clarification regarding the condition set
forth by the Commission in Order No. 22934 that the Superferry “file a copy of the
certificate of inspection from the {United States Coast Guard ("USCG”)] for its two -
vessels no later than forty-five (45) days prior to commencement of service, or June 1,
2007, whichever comes first.” You asked that this condition be enforced only as to
Superferry’s first vessel (the “Alakai’), and for confirmation that inspection requirements

_ for Superferry’s second vessel need only be satisfied upon completion of the second - :
vessel, and prior to its placement into service. I

This is to confirm that, based on the representations made, and the mformauonf
provided by the Superferry, the Commission understands that the Superferry has
satisfied the requirements set forth by the Commission in Decision and Order No. 21524
and Order No. 22934. . This confirmation is subject o written verification of the
satisfactory completion of any additional inspections required by the USCG of the
Alakai, to be completed upon (1) leaving the Austal Shipyard dock, (2) leaving the
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Audrey E.J. Ng, Esq.
June 12, 2007
Page2

Port of Mobile, and (3) arrival in Honolulu prior to carrying any passengers, ' as well as

- the continued satisfaction by Superferry of any and all applicable laws, rules, and

‘regulations.  With regard to Commission requirements relevant to Superferry’s

as-yet-to-be-completed second vessel, this is to confirm that Superferry shall provide

confirmation of all USCG approvals to the Commission prior to the second vessel being
placed into service. ,

Should you have any questrons ;egardmg any of the above, please feel free to contact
us.

Sincerely,

. % " ”‘y%

Paul M. Nakayz}ma
Research Assistant

PM‘N:eh

¢: Catherine P. Awakuni
P. Roy Catalani, Esq.
Wray H. Kondo, Esq.
Hawaii Superferry, inc.

See May 29, 2007 Letter. In a telephone conversation wnth Ms. Ng, counsel for™ 7

Superierry, on June 6, 2007, Commission staff was informed that deficiencies 1-8, as
noted in Exhibit B of the May 29, 2007 Letter, were addressed to the satisfaction of the
USCG prior to the Alakai leaving the Austal Shipyard dock. As noted above, the Alakali,
therefore, will undergo two more inspections by the USCG, i.e., upon leaving the Port of
Mobile, and upon arrival in Honolulu. Ms. Ng also assured Commission staff that as the
Alaka's current USCG certificate of inspection expired on June 8, 2007, the
Commission would receive an updated USCG certificate of inspection once issued by
the USCG on or around the time the Alakai leaves the Port of Mobile for Honolulu.

-
§

EXHIBIT e enomoci
; MR,

DAGE _ oL OF ..o PAGES




e

*** NOT FOR PUBLICATION IN WEST’S HAWAI'l REPORTS AND PACIFIC REPORTER ***

NO. 27407

- IN THE SUPREME COURT OF THE STATE OF HAWATI'I

THE SIERRA CLUB, a California non-profit corporation .
registered to do business in the State of Hawai‘i; MAUI
TOMORROW, INC., a Hawai‘i non-profit corporation; and the
KAHULUI HARBOR COALITION, an unincorporated association,
Plaintiffs-Appellants

VS.

" THE DEPARTMENT OF TRANSPORTATION OF THE STATE OF
HAWAI'I; RODNEY HARAGA, in his capacity as Director of
the DEPARTMENT OF TRANSPORTATION OF THE STATE OF
HAWAI‘I; BARRY FUKUNAGA, in his capacity as_Direﬁtor

of Harbors of the DEPARTMENT OF TRANSPORTATIORZRDE

£¢ 9NV L0662

THE STATE OF HAWAI'I and HAWAI'I SUPERFERRY, ﬁ&@i
Defendants—Appellees gﬁ
. I

/ He

APPEAL FROM THE SECOND CIRCUIT COURT =g,
(CIV. NO. 05-1-0114) =
’ w

-

ORDER
(By: Moon, C.J., Levinson, Nakayama, Acoba, and Duffy JJ.)

Upon consideration of the appellate briefings, the
record, and oral argument,

IT 15 HEREBY ORDERED that fhe Juiy 12, 2005 Jjudgment of
the circuit court of the second circuit in this case is reversed.

-1fhé Hawai‘i Depaftménﬁ:of~Transportatién’s detérmination'thétvthe“

improvements to the Kahului Harbor, on the Island of Maui,'are
exempt frqm the requirements of Hawai'i Revised Statutes (HRS)
chapter 343 (Supp. 2004) was erroneous a§ a matter of law, and we
therefore'iﬁstruct the circuit court fo enter summary judgment~in

favor of Plaintiffs—Appellants_the Sierra Club, Maui Tomorrow,'

i and
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++¥ NOT FOR PUBLICATION IN WEST’S HAWAI'l REPORTS AND PACIFIC REPORTER ***

Inc., and the Kahului Harbor Coalition on their claim as to thé

réquest for an environmental assessm‘entz. Flint v. Macf{enzie, 53
Haw. 672, 673, 501 P.2d 357, 358 (1972).

IT IS EURTHEﬁ ORDERED that this case is remanded to the
circuit court for such other and further disposition of any
remaining claims as may be appropriate.

We retain concurrent jurisdiction to enter an opinion

and judgment that will follow.

DATED: Honolulu, Hawai'i, August 23, 2007.
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\ GOODSILL ANDERSON QUINN & STIFE

A LIMITED LIABILITY LAW PARTNERSHIP LLP

ALl PLACE, SUITE 1800+ 1099 ALAKEA STREET
HoONOLULU, HAWAL 96813

MaIL ADDRESS; P.O. Box 3196
HoNoLuLY, HawAll 96801

TELEPHONE (B08) 547-5600 « FAX (808) 547-5880
info@goodsill.com « www.goodsill.com

Stacey K. Djou, Esq.

Hawaii Public Utilities Commission

465 South King Street, Suite 103
Kekuanaoa Building
‘Honolulu, Hawaii 96813

MARTIN ANDERSON

© CONRAD M, WEISER

DAVID ). REBER
JOHN R LACY
RAYMOND §. IWAMOTO
THOMAS W. WILLIAMS, JR.
WILLIAM S.-MILLER
JACQUELINE LS. EARLE
LAN} L. EWART
RANDALL K, STEVERSON
PATRICIA Y. LEE
GARY M. SLOVIN
LISA WOODS MUNGER
ERNEST J. T. LOO
BRUCE L. LAMON
PETER T. KASHIWA
RUSSELL S. KATO
LANT A, JOHNSON
VINCENT A. PIEKARSK]
LEIGHTON J.H.S. YUEN
CORLIS J. CHANG
BARBARA A. PETRUS

August 27, 2007

Re:  Hawaii Superferry, Inc.
Docket No. 04-0180

Dear Ms. Djou:

PATRICIA M. NAMER
MIKI ORUMURA
AUDREYE. }. NG
ALANS, FUIMOTO

WALTER C. DAVISON -

RAYMOND K. OKADA
GAIL O, AYABE
DALEE, ZANE
LINDALEE K. FARM
CAROL A.EBLEN

ROY JOHN THOE
KELLIE M. N. SEKIYA
JUDY Y. LEE

‘A, RICHARD PHILPOTT
LENNES N. OMURO
DEREK R. KOBAYASH!
PETER Y. KIKUTA
THOMAS BENEDICT
EDMUND K. SAFFERY
LISA A BAIL
CAROLYN K. GUGELYK
DONNA H, KALAMA

JOACHIM P.-COX
RICARDQ S, GALINDEZ
H. GREGORY NASKY

ANNE T. HORIUCHI BELL
ROBERT K. FRICKE

SEAN K. CLARK

SCOTT G: MORITA
RANDOLF L. M. BALDEMOR
LORI M. HIRAOKA

JILL MURAK AMI BALDEMOR
REGAN M. IWAD

DAWN T. SUGIHARA
PAMELA ANN FONG' -
LIANN Y. EBESUGAWA
MIHOKO E. ITO

- JENNIFER M. YOUNG

KIMBERLY J. KOIDE
RONALD H. W, LUM, JR.
SIEU K. CHE
ROSEMARIE §. SAM

ROISSIHWO0D

AL a1end
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SETH K. WEAVER .
DAMON L. SCHMIDT

COUNSEL:
E. LAURENCE GAY
KAHBODYE.CHIEW
NATALEE 8. HIU
ROUERT J. HACKMAN

OF COUNSEL:
-GENRO KASHIWA
RONALD H. W, LUM
DAVID J. DEZZANI

MARSHALL M. GOODSILL -
(1916-2004) -
WILLIAM F. QUINN

You requested an update by Hawaii Superferry, Inc. (“HSF”) to its Status Report filed
August 20, 2007 to address the Order filed August 23, 2007 in Hawaii Supreme Court Appeal
" No. 27407, a copy of which is enclosed. HSF is in compliance with all applicable laws, rules and
regulations, and the August 23, 2007 Order does not change that status. ’

HSF was also provided with a courtesy copy of the Order Instituting Interim Remedies
in Civil No. 06-1-0027(1) dated August 23, 2007, a copy of which is enclosed. HSF reported on the

-status of this lawsuit in its Status Report, although HSF is not a party to this lawsuit. HSF is

informed that the State of Hawaii Department of Transportation has complied with or will comply
with the Order Instituting Interim Remedies.

Please let me know if you have any questions or need any further information.

AEJN

Sincerely,

GOODSILL ANDERSON QUINN & STIFEL

A LIMITED LIABILITY LAW PARTNERSHIP LLP

HW ﬁ&%/fc/

Audrey E. J. Ng

cc: Division of Consumer Advocacy (2 copies)

P. Rav Catalang, Tsa.
Wray H. Kondo, Esq.
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