
BEFORETHE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

HERMINA M. MORITA ) DOCKET NO. 20O7-O324~

Complainant,

vs.

HAWAII SUPERFERRY, INC.

Respondent.

C)

O~LOL ~-~T’ ~
ORDER NO ~ (C) —~

-~ C)

c,~::~c~ CO
~C)
c~> (~j

C)

Filed tl~~(1V ~ , 2007

At U o’clock A .M.

Chief Clerk of the Commission

ATTEST: A True Copy

c4~iKAREN HIGASHI
U Chief Clerk, Public Utilities

Cotumis ion, State of Hawaii.



BEFORETHE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

HERMINA M. MORITA ) Docket No. 2007-0324

Complainant, ) Order No. 2 36 9 6
vs.

HAWAII SUPERFERRY, INC.

Respondent.

ORDER

By this Order, the commission directs Respondent

HAWAII SUPERFERRY, INC. (“Superferry”) to file an answer to the

formal complaint filed by Complainant HERMINA M. NORITA

(“Complainant”), attached as Exhibit A, within twenty (20) days

after the date of service of this order.

I.

Formal Complaint

On September 27, 2007, Complainant filed a formal

complaint (“Complaint”) with the commission against Superferry.

The Complaint alleges that Superferry failed to comply with

Decision and Order No. 21524, filed December 30, 2004, in Docket

No. 04-0180 (“D&O No. 21524”) which conditionally granted it a

Certificate of Public Convenience and Necessity (“CPCN”) pursuant

to Hawaii Revised Statutes (“HRS”) § 271G-1 et seq. failed to



comply with HRS § 343-1, et seq., and the Harbors Operating

Agreement dated September 7, 2005 1

The Complaint seeks: (1) an order requiring the

Superferry to answer the Complaint within ten (10) days, (2) an

order finding that Superferry is in willful violation of D&O

No. 21524, HRS § 343-1, et seq., and/or the Harbors Operating

Agreement, and suspending or placing the CPCN on inactive status

until compliance is achieved; (3) an Order that the Superferry’s

CPCN is suspended or placed on inactive for willful violation of

D&O No. 21524, HRS § 343-1, et seq., and/or the Harbors Operating

Agreement, until an Environmental Assessment is completed, and if

necessary, an Environmental Impact Statement is accepted; (4) an

order that the operation of the Superferry is not in the public’s

interest until an Environmental Assessment is completed, and if

necessary, an Environmental Impact Statement is accepted;

(5) other relief as appropriate.2

II.

Discussion

Rule 6-61-67 of the Hawaii Administrative Rules (“HAR”)

states:

(a) Any person may file a formal complaint against any
public utility, water carrier, motor carrier, or
other person subject to commission jurisdiction.

~ Complaint at 19.

2~ Complaint at 20-21.
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(b) Formal complaints shall

(1) Be in writing;
(2) Comply with sections 6—61-15 to 6-61-21;
(3) State the full name and address of each

complainant and of each respondent;
(4) Set forth fully and clearly the specific act

complained of in ordinary and concise
language; and

(5) Advise the respondent and the commission
completely of the facts constituting the
grounds of the complaint, the injury
complained of, and the exact relief desired.

(c) A complaint that alleges a violation of law shall
clearly specify the particular parts of the law
which are alleged to have been violated and the
facts which the complainant relies upon to
establish the violation.

(d) If two or more sections or subsections of the law
or two or more requirements established pursuant
to law are alleged to be violated, the facts
claimed to constitute violation of one section,
subsection, or requirement shall be stated
separately from those claimed to constitute a
violation of another section, subsection, or
requirement whenever that can be done without
undue repetition.

(e) If the formal complaint substantially complies
with this subchapter, the commission shall serve a
copy upon each respondent, together with an order
requiring that the complaint be answered within
twenty days after the date of service. Two copies
of the formal complaint shall also be served on
the consumer advocate. In emergency cases, the
commission may require the filing of an answer
within a shorter time.

(f) If the formal complaint is not in substantial
compliance with this subchapter, the commission
shall return the complaint to the complainant with
an explanation of the reasons why the formal
complaint does not comply with this chapter.

HAR § 6-61-67. With the exception of the fact that the

Complainant attempted to file the Complaint in Docket No. 04-0180
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and therefore the Complaint contains the wrong caption,3 and the

fact that the Complaint was not notarized, the Complaint appears

to substantially comply with HAR Title 6, Chapter 61,

Subchapter 5 of the commission’s Rules of Practice and Procedure,

as required by HAR § 6-61-67(e).

Under HAR § 6-61-67(e), if the formal complaint

substantially complies with Subchapter 5, “the commission shall

serve a copy upon each respondent, together with an order

requiring that the complaint be answered within twenty days after

the date of service . . . . In emergency cases, the commission

may require the filing of an answer within a shorter time.” In

her Complaint, Complainant requests that the commission order

Superferry to provide an answer to the Complaint in

ten (10) days, rather than twenty (20) days. However, in this

case, Complainant has not provided any allegations or evidence to

suggest that an emergency exists. Significantly, Complainant

states that Superferry has indefinitely suspended its service to

and from Nawiliwili Harbor, Kauai.4 Therefore, the commission

will direct Superferry to file its answer to the Complaint in the

3Complainant attempted to file the Complaint in Docket
No. 04-0180, entitled In the Matter of the Application of Hawaii
Superferry, Inc. For a Certificate of Public Convenience and
Necessity to Engage in Operations as a Water Carrier.
Complainant, however, is not a party to that docket. It would,
moreover, be improper to file a wholly new complaint in Docket
No. 04-0140. As such, the commission filed the Complaint in this
new docket, and utilizes an appropriate caption.

4See Complaint at 14.

2007—0324 4



ordinary course, which is within twenty (20) days after the date

of service of this Order

III.

Order

THE COMMISSIONORDERS:

Superferry shall file an answer to the attached

Complaint with the commission within twenty (20) days after the

date of service of this order.

DONEat Honolulu, Hawaii OCT - 4 2007

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

By ~
Carlito P. Caliboso, Chairman

APPROVEDAS TO FORM:

Jodi K(i Yi (1
Commission Counsel

2007-0324.sI

By
Jo E. Cole, Commissioner

By
Leslie H. Kondo, Commissioner

5Complainant referenced Young Brothers, Ltd. in her
Complaint, however, not as a Respondent. Therefore, it is not a
party to this docket unless and until it files for, and is
granted, intervenor status. Accordingly, it will not be served
with a copy of the Complaint.
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CERTIFICATE OF SERVICE

I hereby certify that I have this date served a copy of the

foregoing Order No. 2369 6 upon the following parties, by

causing a copy hereof to be mailed, postage prepaid, and properly

addressed to each such party.

CATHERINE P. AWAKtJNI (2 copies of Order and 2 copies
EXECUTIVE DIRECTOR of Complaint)
DIVISION OF CONSUMERADVOCACY
DEPARTMENTOF COMMERCEAND CONSUMERAFFAIRS
P. 0. Box 541
Honolulu, HI 96809

HAWAII SUPERFERRY, INC. (1 copy of Order and Complaint)
500 Ala Moana Boulevard
Honolulu, HI 96813

HERMINA M. MORITA (1 copy of Order)
c/o HAROLD BRONSTEIN
P.O. Box 3064
Lihue, HI 96766

‘~irKaren Higashi

DATED: OCT - 4 2007



EXHIBIT A

HAROLD BRONSTEIN

P. 0. Box 3064
L±hue, Hawaii 96766

Telephone: 245-1997

-~ ~-J

Attorney for Complainant c~czj
Hermina M. Morita ~---- I”

--~c_) -~

BEFORE THE PUBLIC UTILITIES COMMISSION I

TED ~1
OFTHESTATEOFHAWAII j~c5 ~J

2007-0324
In the Matter of the ) DOCKETNO. 04-018 0

Application of
VERIFIED COMPLAINT; EXHIBITS

HAWAII SUPERFERRY, INC. ) “A” -

For •a Certificate of Public )
Convenience and Necessity to )
Engage in Operations as a ) -

Water Carrier ) C)
___________ ui

VERIFIED COMPLAINT ~
~ LU

C) CO

Hermina M. Morita for and as her Complaint against Respondent,

Hawaii Superferry, Inc., upon information and belief, hereby

states:

1. This Complaint is brought pursuant to HRS 271G-1, ~

seq., HRS 269.1, et. seq., and HAR 6-61-67.

2. At all times material hereto, the Complainant, Hermina M.

Morita was and is a resident of the County of Kauai, State of

Hawaii, and a member o.f the Hawaii State House of Representatives,



District 14, whose business mailing address is The State Capitol

Building, Room 314, Honolulu, Hawaii 96813

3. Respondent, Hawaii Superferry, Inc. is a for profit

Hawaii corporation whose mailing address is 500 Ala Moana

Boulevard, Honolulu, Hawaii 96813.

4. The Director of Commerce and Consumer Affairs, Division

of Consumer Advocacy, whose mailing address is 335 Merchant Street,

Suite 326, Honolulu, Hawaii 96813 is an ex officio party to any

proceeding before the Commission.

5. Young Brothers, Ltd., whose mailing address is

1331 Nimitz Highway, Honolulu, Hawaii 96817 was granted status to

participate in Hawaii Superferry, Inc.’s application proceedings

for a Certificate of Public Convenience and Necessity as a water

carrier of passengers and property.

6. On or about July 22, 2004, Hawaii Superferry, Inc. filed

with the Public Utilities Commission (PUC) an application for a

Certificate of Public Convenience and Necessity (CPCN) requesting

authorization to operate as a water carrier of passengers and

property between the Islands of Oahu and Kauai, Maui and Hawaii.

7. Pursuant to the PUC’s Decision and Order No. 21524, filed

December 30, 2004, the Hawaii Public Utilities Commission

conditionally granted the Hawaii Superferry a Certificate of Public
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Convenience and Necessity (CPCN) to operate as a water carrier of

passengers and property between the islands of Oahu and Kauai, Maui

and Hawaii (Exhibit “A”, PUC Docket No 59)

8. In its Reply Statement of Position, filed with the PUC on

December 8, 2004, Hawaii Superferry had stated:

D. Environmental review process.

1. Hawaii EIS Law (HRS Chapter 343)

Applicant has requested that DOT issue a

declaration of exemption for the harbor use because

this action falls within several defined categories
of actions that are exempt from the Hawaii EIS Law
under Hawaii Administrative Rules (“HAR”)

§11-200-8.

The question of whether the proposed harbor

use would fall within the scope of the

environmental review process prescribed in Hawaii
ElS Law was discussed with high-level

representatives of the DOT, the Attorney General
and the State of Hawaii Office of Environmental
Quality Control ~“OEQC”) during meetings held in

November 2004. The indication conveyed to
Applicant was that the harbor use is encompassed by

one or more of the exemptions described above and
in the DOT’s Comprehensive Exemption List.

Applicant has requested confirmation from DOT

that the harbor use falls within an exemption. A
declaration of exemption or other confirmation will

not be issued until the harbor alterations are

definitively identified, such as in the LOl.
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Applicant will inform the Commission as to the
DOT’s determination regarding the exemption.

(Exhibit “B”, at pages 3-4; PUC Docket No. 51).

9. In its Decision and Order No. 21524, the PUC recognized

that “issues were raised by some at the public hearings about the

impact of the proposed ferry system on the environment”, and

further recognized that the testimony of some at the public

hearings suggested that an “environmental assessment be done on the

proposed ferry services’ effect on the surrounding environment”.

(Exhibit “A”, at page 24).

10. Although the PUC believed the environmental issues raised

by the public were “important issues that should be addressed”, the

PUC’s Decision and Order deferred the review of the environmental

issues. Specifically, with respect to the environmental issues,

Decision and Order No. 21524 states:

they need ~ be addressed in this
particular decision and order, since the
determination of whether the proposed ferry
service and its effect on the harbors and
surrounding areas require an environmental
assessment is currently being reviewed and
addressed by the DOT.

(Exhibit “A”, at page 25; Emphasis added)

11. Decision and Order No. 21524, further states:

We find it necessary, however, to condition
our authorization in this docket upon Applicant’s
showing, to the satisfaction of the commission,
that Applicant has complied with all applicable
federal and state laws, rules and regulations,
including, without limitation, matters relating to



the Environmental Impact Statement Law (“EIS”),
under Chapter 343, HRS, to the extent applicable to
ensure that all such requirements are appropriately
addressed.

(Exhibit “A”, at page 25, Emphasis added)

12. In its Summary of Findings and Conclusions, the

Commission further stated:

Accordingly, we conclude that Applicant’s
request for operating authority, a CPCN, as set
forth in the Application, should be granted,
subject to the conditions discussed herein, and
more specifically, in the ordering paragraphs
below.

(Exhibit “A”, at page 27; Footnote omitted; emphasis added)

13. The Commission’s Orders state the following:

Orders

THE COMMISSION ORDERS:

1. Applicant is granted a CPCN to operate as
a common carrier by water of passengers and
property, between the islands of Oahu and Kauai,
Maui and Hawaii, subject to the following
conditions:

(f) Applicant shall provide evidence that it
is in full compliance with all applicable EIS,
NOAA, and the U.S. Coast Guard laws, rules,
regulations and requirements, and any and all other
applicable federal and state laws, rules and
regulations and requirements that are necessary to
operate its proposed ferry service within the
State

(Exhibit “A”, pages 27-29; Emphasis added)
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14. On or about January 24, 2005, Hawaii Superferry entered

into a letter agreement with the U.S. Department of Transportation,

Maritime Administration (MARAD) with respect to Hawaii Superferry’ 5

application dated June 4, 2004. The Hawaii Superferry’s June 4,

2004 application requested a loan guarantee for the construction

and mortgage financing of two (2) 105 meter, high speed roll on-

roll off passenger and vehicle ferries. (PUC Docket No. 62;

Exhibit “B” to Status Report, dated April 29, 2005)

15. The January 24, 2005 letter agreement between the Hawaii

Superferry and MARAD, at Paragraph X(iii) states:

X. Determined that the Closing shall be
preconditioned on MARAD’s finding that

(iii) the State has given all the
governmental and environmental clearances
(including a confirmation that there is no
need for an environmental assessment of the
port facilities) necessary to commence and

complete the shoreside improvements, the

leasing of equipment, the construction of the

temporary passenger terminal facilities, and
the operation of the ferries by HSF, and the
periods of all applicable State and Federal

statutes of limitation have run on the right
of plaintiffs to block the project; (Emphasis

added).

(PUC Docket No. 62; Exhibit “B” to Status Report, dated April 29,

2005)
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16 The January 24, 2005 letter agreement between the Hawaii

Superferry and MARAD, at paragraph XI states in part:

XI. Noted that a review under the National
Environmental Policy Act of 1970 (NEPA)
may be required pursuant to 40 C.F.R.
Part 1500 and that MARAD will promptly
make a decision as to the necessity for
such review. If MARAID determines that a
NEPA review is necessary, MARAD will
promptly initiate such review (including
an EU.vironmental Assessment and
Environmental Impact Statement, as
appropriate) of the environmental impacts
of this project. Any required NEPA
review must be concluded prior to the
Occurrence of any Closing. Unless MARAD
is satisfied that compliance with the
requirements of NEPA is complete, MARAD
is under no obligation to close on the
Letter Commitment and may, in its sole
discretion, cancel the Letter Commitment.
Required that HSF pay for any NEPA review
determined by MARAD to be necessary.
(Emphasis added).

(PUC Docket No. 62; Exhibit “B” to Status Report, dated April 29,
2005)

17 In December 2004, prior to the execution of the

January 24, 2005 letter agreement, the Hawaii Superferry’s June 4,

2004 application to the U.S. Department of Transportation had been

reviewed by MARAD’s Office of Environmental Activities.

18. In the December 2004 environmental review, it was

determined by MARAD, that the proposed action was considered a

7



“Major Federal Action” pursuant to 40 CFP. 1508 18(a)

Specifically, MARAD stated

The proposed action was reviewed by this
office in December 2004 and it was determined

that the action was considered a “Major
Federal Action” pursuant to 40 CFR 1508.18 (a)

because 78.5% of the project would be funded
Title XI loan guarantees totaling $143 6
million. The proposed action is considered
“Major” as it is partly funded, assisted, and
approved by MARAD (Emphasis added)

(Exhibit “C”, at page 2)

19. On February 23, 2005, the Department of Transportation,

State of Hawaii erroneously determined that the expenditure of

$40,000,000.00 in State funds for harbor improvements for the

Hawaii Superferry, and the Hawaii Superferry’s proposed operation

at Honolulu Harbor, Kahului Harbor, Nawiliwili Harbor, and Kawaihae

Harbor met the conditions that “permit exemption from environmental

review at such location(s) based on the method of operation

planned”.

20. On or about March 28, 2005, based upon the State of

Hawaii, Department of Transportation’s February 23, 2005 erroneous

determination that the “proposed action is exempt from further

review”, it appears that MARADdetermined that notwithstanding its

initial determination that the proposed action by Hawaii

Superferry, Inc. was a “Major Federal Action”, the proposed action

8



would be categorically excluded from the requirements of the

National Environmental Protection Act. (Exhibit “C”, at page 2).

21. MARAD’s Record of Categorical Exclusion Determination,

dated March 28, 2005, in discussing MARAD’s December, 2004

environmental review, states in part:

Based on the information available at that
time, there appeared to have been very little,
if any, NEPA or state environmental work
performed related to the proposed ferry
service that would be adequate for MARAD’s
responsibilities under NEPA.

However, since that time, the State of Hawaii

Department of Transportation completed a
review of the proposed action pursuant to
Chapter 343, Hawaii Revised Statutes, and
Chapter 11-200, Hawaii Administrative Rules,
and determined that the proposed action is
exempt from further review.

Determination:

Based on our review of information conveyed to
us and in our possession (or attached)
concerning the proposed action as stated
above, the NEPA Program Manager, has

determined that the proposed action is
categorically excluded from further NEPA
review.

Recommendation:

MAR-820 recommends that the loan guarantee
contract contains the requirement that
Hawaiian High Speed Ferry (HSF) Corporation

9



comply with all applicable environmental laws
and regulations.

(Exhibit “C”, at pages 2-3)

22. During the 2005 legislative session, the Hawaii State

Legislature appropriated forty million dollars ($40,000,000.00) in

reimbursable general obligation bonds for the design and

construction of harbor improvements to be used by the Hawaii

Superferry. The Legislature appropriated the use of the forty

million dollars over two fiscal years. The first twenty million

dollars ($20,000,000.00) could be obligated during the fiscal year

2005-2006, and the second twenty million dollars could be obligated

during the fiscal year 2006—2007. The Governor signed the

appropriation into law as Act 178, 2005 Session Laws.

23. In its Status Report to the PUC dated April 29, 2005,

Hawaii Superferry stated:

While the legislative appropriation of funds for
harbor equipment is not financing extended to
Applicant, the approval by the Hawaii State
Legislature of the $40,000,000 reimbursable general
obligation bonds for harbors equipment is essential
to Applicant’s pro~ress. (Emphasis added).

(PUC Docket No. 62; Status Report dated April 29, 2005, at page 3)

24. On or about September 7, 2005, the State of Hawaii,

Department of Transportation, and Hawaii Superferry, Inc. entered

into a Harbors Operating Agreement. (PUC Docket No. 67, Status

Report, dated December 27, 2005)
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25. The Harbors Operating Agreement, at page 21, paragraph

IV.J.6. Compliance with Environmental Laws, states:

6. Compliance with Environmental Laws.
In the event a governmental authority or a
court of law determines that an environmental
assessment or environmental impact statement
is required regarding HSF’s operations, HSF
will comply with all applicable environmental
laws, statutes, rules, regulations,
ordinances, orders, directives, and
guidelines, including, the National
Environmental Policy Act (“NEPA”) and HRS
Chapter 343 (“HERA”). No part of this
Agreement shall be construed as (a) an
agreement or acknowledgment by HSF or the
STATE that an environmental review under NEPA
or HEPA is required or (b) a waiver of HSF’s
right to challenge or appeal any finding of a
governmental authority or a court of law that
an environmental assessment or environmental
impact statement is required regarding HSF’s
operations. (Emphasis added)

(Exhibit “D”, at pages 3—4)

26. By letter dated May 29, 2007, Hawaii Superferry requested

that the Public Utilities Commission issue written confirmation

pursuant to Decision and Order No. 21524 filed December 30, 2004

that “all requirements and conditions stated in D&O 21524 have been

met to the satisfaction of the Commission and that HSF may commence

operations as a water carrier.” (PUC Docket No. 95)

27. In response to Hawaii Superferry’s May 29, 2007 request,

by letter dated June 12, 2007, Paul H. Nakayama, Research Assistant

for the PUC wrote:

This is to confirm that, based on the
representations made, and the information provided
by the Superferry, the Commission understands that

11



the Superferry has satisfied the requirements set
forth by the Commission in Decision and Order
No. 21524 and Order No. 22934.

(Exhibit “E”; PUC Docket No. 96)

28 On August 23, 2007, the Hawaii Supreme Court in Sierra

Club et al v the Department of Transportation of the State of

Hawaii, et al , Case No 27407 issued an Order holding that the

Hawaii Department of Transportation’s determination that the

improvements to the Kahului Harbor are exempt from the requirements

of Chapter 343, Hawaii Revised Statutes was erroneous as a matter

of law and mandated the preparation of an Environmental Assessment

pursuant to HRS 343-1, et seg. (Exhibit “F”)

29. On August 27, 2007, in response to the PUC’s request “to

address the Order filed August 23, 2007 in Hawaii Supreme Court

Appeal No. 27407,” Hawaii Superferry replied:

HSF is in compliance with all applicable laws,
rules, and regulations. and the August 23, 2007

Order does not change that status. (Emphasis
added).

(Exhibit “G”; PUC Docket No. 100).

30. On August 31, 2007, the Hawaii Supreme Court in the

Sierra Club, et al. v. the Department of Transportation of the

State of Hawaii, et al., Case No. 27407 issued its full Opinion on

this matter, and concluded as follows:

12



$

Contrary to the expressly stated purpose
and intent of HEPA; the public was prevented

from participating in an environmental review
process f or the Superferry project by DOT’S

grant of an exemption to the requirements of

HRS chapter 343. The exemption was
erroneously granted as DOT considered only the
physical improvements to Kahului harbor in

isolation and did not consider the secondary
impacts on the environment that may result
from the use of the Hawaii Superferry in
conjunction with the harbor improvements.
“All parties involved and society as a whole”
would have benefitted had the public been
allowed to participate in the review process
of the Superferry project, as was envisioned
by the legislature when it enacted the Hawai’i
Environmental Protection Act

(Slip Opinion, at pages 102-103; Emphasis added).

31. A Temporary Restraining Order is currently in effect

against the Hawaii Superferry for the use of Kahului Harbor.

32. On Sunday, August 26, 2007 and Monday, August 27, 2007,

the Hawaii Superferry operated from Honolulu Harbor to Nawiliwili

Harbor, Kauai in willful violation of HRS 343-1, et. seq., the

Harbors Operating Agreement, and the PUC’s Decision and Order No.

21524, condition 1(f) which provides that:

Applicant shall provide evidence that it is in
full compliance with all applicable EIS, NOAA, and
the U.S. Coast Guard laws, rules, regulations and
requirements, and any and all other applicable

13



federal and state laws, rules and regulations and

requirements that are necessary to operate its
proposed ferry service with the State;

(Exhibit “A”, at page 29).

33. Effective August 28, 2007, the Hawaii Superferry

temporarily suspended its operations to Kauai. Hawaii Superferry

subsequently announced its intention to resume operations to Kauai

on September 26, 2007. On September 21, 2007, Hawaii Superferry

announced that it would indefinitely suspend service to and from

Nawiliwili Harbor, Kaua±.

34. On September 3, 2007, the State of Hawaii, Department of

Transportation pursuant to the Hawaii Supreme Court’s decision in

Sierra Club, sunra, acknowledged that the agency will prepare a

statewide environmental assessment. The Environmental Assessment

should not only assess the effect of the $40,000,000.00 in State

funds expended for harbor improvements at the four (4) harbors, but

the secondary and cumulative effects of the proposed action,

including the effects of the operation of the Hawaii Superferry.

35. HRS 343-1, et. seq., Environmental Impact Statements

commonly referred to as the “Hawaii Environmental Protection Act”

(HEPA) contains the following definitions:

§ 343-2. Definitions.

As used in this chapter unless the
context otherwise requires:

14



“Action” means any program or project to

be initiated by any agency or applicant.

“Agency” means any department, office,
board, or commission of the state or county
government which is a part of the executive

branch of that government.
“Applicant” means any person who,

pursuant to statute, ordinance, or rule,
officially requests approval for a proposed
action.

“Approval” means a discretionary consent

required from an agency prior to actual
implementation of an action

36 HRS 343-5 (a) (1) provides that an Environmental Assessment

shall be required for actions that are ~ exempt, and which

propose the use of state lands or state funds.

37. When an agency proposes an action that uses state lands

or state funds that is not exempt pursuant to HRS 343-6,

HRS 343-5(b) provides that “the agency initially receiving and

agreeing to process the request for approval “shall prepare an

environmental assessment for such action at the earliest

practicable time to determine whether an environmental impact

statement shall be required”. (Emphasis added).

38. When an applicant proposes an action that uses state

lands or state funds and requires agency approval, HRS 343-5(c)

provides that the agency “shall prepare an environmental assessment

15



for such action at the earliest practicable time to determine

whether an environmental impact statement shall be required”

(Emphasis added).

39. For an agency action, HRS 343-5(b) makes the acceptance

of a final Environmental Impact Statement a “condition precedent to

the implementation of the proposed action”. Specifically, HRS

343-5(b) states in part:

Acceptance of a required final statement shall be a
condition precedent to implementation of the
proposed action. (Emphasis added).

40. If based upon an Environmental Assessment, there is a

finding of significant impact for an Applicant’s proposed action,

HRS 343-5(c) requires the prep~ration of a draft and final

Environmental Impact Statement. HRS 343-5(c), states in part:

Acceptance of a required final statement shall be a
condition precedent to approval of the request and
commencement of the proposed action. (Emphasis
added).

41. Until the environmental assessment is completed, the

operation of the Hawaii Superferry as a water carrier of passengers

and property, including the use of the harbor improvements at any

of the four (4) harbors by the Hawaii Superferry is precluded by

HRS 343-5(b), as the “acceptance of the requested final statement

shall be a condition precedent to .~jr~plementation of the proposed
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action”. The preparation of the Environmental Assessment is a

mandatory condition precedent to the lawful operation of the Hawaii

Superferry as a water carrier, including the ~ of the harbors and

the harbor improvements.

42. Until the environmental assessment and review process

mandated by the Hawaii Supreme Court is completed, the operation of

the Hawaii Superferry as a water carrier of passengers and

property, including the use by Hawaii Superferry of the harbor

improvements at any of the four (4) harbors is a willful violation

of the Commission’s Decision and Order No 21524, and HRS 27lG-l,

et. seq., as well asHRS 343-1, et seq., and the Harbors Operating

Agreement.

43. The declared policy of HRS 27lG-1 states in part that:

the transportation of persons and of
property for commercial purposes, by water
within the State or between points within the

State, constitutes a business affected with
the public interest.

44. Until such time that the Environmental Assessment is

completed, and a determination is made whether or not an

Environmental Impact Statement is required, it does not serve the

public’s interest to allow the Hawaii Superferry to operate as a

water carrier pursuant to HRS 27lG-l, et. seg..
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45 Hawaii Superferry’s application pursuant to HRS 27lG-l0,

filed with the PUC on July 22, 2004 constituted an “action” within

the meaning of HRS 343-2 and Hawaii Superferry, Inc. was the

“Applicant” within the meaning of HRS 343-2.

46 Hawaii Superferry has not complied with the applicable

laws and/or the PUC’s conditional Decision and Order No. 21524,

and/or the Harbors Operating Agreement, as the Hawaii Superferry,

Inc. intends to operate prior to the preparation of the

Environmental Assessment, and if necessary, the preparation of an

Environmental Impact Statement

47. HRS 343-1, et seq., is clear in its mandatory

requirements. The legislative intent is not in question. The

plain and unambiguous language of HRS 343 prohibits the proposed

action, i.e. the use of the harbor improvements, and the operation

of the Hawaii Superferry, until the Environmental Assessment is

completed, or if required, the final Environmental Impact Statement

is accepted by the appropriate authority in accordance with HRS

343-5(b) and (c).

48. Pursuant to the September 7, 2005 Harbors Operating

Agreement between Hawaii Superferry and the State of Hawaii,

Department of Transportation, the Hawaii Superferry agreed if “a

court of law determines that an environmental assessment or

18



environmental impact statement is required regarding HSF’s

operations, HSF will comply with all applicable environmental

laws,” including “HRS Chapter 343”. Specifically, the Harbors

Operating Agreement states as follows:

6. Compliance with Environmental Laws. In the
event a governmental authority or a court of law
determines that an environmental assessment or

environmental impact statement is required
regarding HSF’s operations, HSF will comply with
all applicable environmental laws, statutes, rules,
regulations, ordinances, orders, directives, and
guidelines, including, the National Environmental

Policy Act (“NEPA”) and HRS Chapter 343 (“HEPA”).
(Emphasis added).

(Exhibit “fl” at pages 3-4; PUC Docket No. 67, Status Report dated
December 27, 2005)

49. The Hawaii Superferry has willfully failed to comply with

the PtJC’s Decision and Order No. 21524, conditionally granting to

it a CPCN and authorizing it to operate as a water carrier of

passengers and property pursuant to HRS 27lG-lO, and has willfully

failed to comply with HRS 343-1, et. seci., and the Harbors

Operating Agreement dated September 7, 2005.

Wherefore, the Complainant, Hermina M. Morita, respectfully

requests that the Public Utilities Commission grant the following

relief:
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A. Enter an Order pursuant to HAR 6-61-67(e)

requiring the Respondent to Answer the Verified Complaint

within ten (10) days from receipt thereof;

B. Enter an Order declaring that Hawaii

Superferry, Inc. is in willful violation of 1) the PtJC’s

Decision and Order No. 21524, 2) HRS 343-1, et seq.,

and/or 3) the Harbors Operating Agreement dated

September 7, 2005, and the Hawaii Superferry’s

Certificate of Public Convenience and Necessity shall be

suspended and/or held in inactive status until compliance

therewith;

C. Enter an Order that until an Environmental

Assessment as mandated by the Hawaii Supreme Court in

Sierra Club, et. al. v. The Department of Transportation

of the State of Hawaii, et al., Case No. 27407 is

completed, and if necessary, a final Environmental Impact

Statement is accepted, the Hawaii Superferry’s

Certificate of Public Convenience and Necessity shall be

suspended and/or held in inactive status for willful

violation of 1) the PUC’s Decision and Order No. 21524,

2) HRS 343-1, et seq., and/or 3) the Harbors Operating

Agreement dated September 7, 2005;
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D Enter an Order that until an Environmental

Assessment as mandated by the Hawaii Supreme Court in

Sierra Club, et. al. v. The Department of Transportation

of the State of Hawaii, et al., Case No. 27407 is

completed, and if necessary, a final Environmental Impact

Statement is accepted, the operation of the Hawaii

Superferry as a water carrier of passengers and property

between the Islands of Oahu and Kauai, Maui and Hawaii is

not in the public’s interest, and the Hawaii Superferry’s

Certificate of Public Convenience and Necessity shall be

suspended and/or held in inactive status until the

environmental assessment is completed, and if necessary

a final Environmental Impact Statement is accepted;

E. Such other and further relief the Public

Utilities Commission deems appropriate under the

circumstances.

DATED: Lihue, Hawaii, September 26, 2007.

HAROLD BRONSTEIN
Attorney for Complainant
Hermina M. Morita
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DATED: Lihue, Hawaii, September 26, 2007.
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BEFORE THE PUBLIC UTILITIES CO~ISSION

OF THE STATE OF HAWAII

In the Matter of the Application of)

HAWAII SUPERFERRY, INC. ) Docket No. 04—0180

For a Certificate of Public ) Decision and Order No.. 21524
Convenience and Necessity to
Engage in Operations as a )
Water Carrier.

~CISION AND ORDER

I.

Procedural Histo~i

On July 22, 2004, HAWAII SUPERFERRY, INC. (~Hawaij

Superferryv or ~‘Applicant”) filed an application for a

certificate of public convenience and necessity (“CPCN”) to

operate as a water carrier of passengers arid property between the

islands of Oahu and Kauai, Maui and Hawaii, pursuant t~ Hawaii

Revised Statutes (“HRS”) § 271G—10 and Hawaii Administrative

Rules (“HAR”) § 6—61—81 (“Application”) ~

Pursuant to liAR § 6-61-82, copies of the Application

were served that same day on the DIVISION OF CONSUMER ADVOCACY,

- DEPAR~ENT OF COMMERCE AND CONSUMER AFFAIRS (“Consurn&

10n August 3, 2004, Applicant filed Exhibit 17 to the
Application pursuant to Protective Order No. 21190. Protective
Order No. 21190 was filed on July 29, 2004, to govern the
treatment of confidential documents filed in this docket. On
September 9, 2004, Applicant filed a revised page 1 of
Exhibit 17.



Advocate”), Mayor Jeremy Harris, City and County of Honolulu,

Mayor Harry Kim, County of Hawaii, Mayor Brian Baptiste,

County of Kauai, Mayor Alan AraJ~awa, County of Maui, and Director

Rodney Haraga, Department of Transportation

On July 23, 2004, Applicant and the Consumer Advocate

(collectively, referred to as “Parties”) submitted a proposed

stipulated procedural order (“Proposed Procedural Order”) for

co~mnission approval On August 3, 2004, the comriu.ssion issued

Order No 21194 approving the Part~es’ Proposed Procedural Order,

subject to certain modifications stated in the aforesaid order

and “further modifications, particularly in the event that

persons are granted intervenor or participant status in this

docket.”

Order No. 21194 also set forth the Parties’ stipulated

issues to be addressed in th_s matter, as follows (1) whether

Applicant’s proposed service is or will be required by the

present or future public convenience and necessity, (2) whether

Applicant’s proposed service is consistent with the public

interest and transportation policy of the State of Hawaii

(“State”) as set forth in the declaration of policy in HRS

§ 271G-2; and (3) whether Applicant is fit, willing and able to

properly perform the proposed service~and to conformto th’~’~

provisions of Chapter 271G, HRS, and the requirements, rules and

regulations of the coinrnission. :

2pursuant to ~ ~ 6-61-62, the Consumer Advocate is an
ex officio party to any proceeding before the commission.
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On August 16, 2004, the Consumer Advocate submitted

information requests (“IRS”) to Applicant. Applicant provided

responses to these IRs on September 8, 2004 (“September 8, 2004

Responses”) Applicant provided a supplemental response to the

ConsumerAdvocate’s IR-6 on September14, 2004.

On August 19, 2004, YOUNG BROTHERS, LIMITED (“YB”)

filed a timely motion to participate (~Notion to Participate”),

pursuant to liAR §~ 6-61-56 and 6-61-57.

On August 27, 2004, Applicant filed a memorandum in

opposition to the Motion to Participate On September 2, 2004,

YB filed a reply memorandum in support of its Motion to

Participate

The Consumer Advocate issued supplemental IRS to

Applicant on September27, 2004 Applicant provided responses to

these supplemental IRs on October 11, 2004.

3pursuant to Order No. 21194, Hawaii Superferry’s responses
to the Consumer Advocate’s IRS were due September 7, 2004. By
letter dated September 7, 2004, Hawaii Superferry requested an
extension of time to file its responses, to September 8, 2004, to
allow additional time to complete making copies of exhibits to
the responses. The commission granted HawaIi Superferry’~s
request for this extension of time. Additionally, on
September 10, 2004, Applicant provided copies of Exhibit 10 to
the September 8, -2004 responses that had been enhanced for easier
reading.
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On October 1, 2004, the commission issued Order

No. 21391 granting YB the right to participate in the instant

docket, subject to certain limitations.6 Order No. 21391 also

provided for public hearings to be held on the instant matter on

all affected islands: Oahu, Kauai, Maui and Hawaii.5

On October .29, 2004, the Consumer Advocate and YB each

submitted their respective Statements of Position

On November 30, 2004, the commission issued IRs to

Applicant Applicant filed responses to the commission IRs on

December 10, 2004 (“Applicant’s Response to Commission IRs”)..

By letter dated November 30, 2004, Applicant requested

an extension of time, to December 8, 2004, in which to file its

Reply Statement of Position.6 The commission granted this

request and on December 8, 2004, Applicant filed its Reply

Statement of Position

On December 12, 2004, Applicant filed a supplemental

response to the September 8, 2004 Responses.

41n particular, Order No. 21391 provided that YB’S
::I:I::~participation ~ .~imited ... to receiving . ~

co~respondé~ce, filings and b~Iéfi not desigua~ed~cbnfidentia1
under Protective Order No. 21190 and that YB would be allowed to
submit a written Statement of Position on the issues established
in Order No. 21194, to be due on October 29, 2004.

5The public hearings were held in Honolulu on November 10,
2004, Lihue, Kauai on November 16, 2004, Kahului, Maui on

November 17, 2004 and Waikoloa, Hawaii on November 18, 2004.

6Pursuant to Order No. 21194, Applicant’s Reply: Statement of
Position was scheduled to be filed on or before November 30,
2004.
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II.

Description of applicant

Applicant is a Hawaii corporation incorporated on

September 22, 2002 as HSF, Ltd , which changedits name to Hawaii

Superferry, Inc, on February 2, 2004. Applicant’s principal

place of business is at Pier 19, Ferry Terminal, Honolulu,

Hawaii The officers and directors of dawaii Superferry are

Name Office

Timothy W. Dick Chairman of the Board of

Directors/President

John L Garibaldi Chief Executive Officer/Director

Robert B. “Terry” White Executive Vice President-
Operations/Chief Operating
Officer

John C. Dean Director

Dr. Daniel I. Okimoto Director

Brian Nishida Director

III.

Background

A

Description of Proposed Service

Applicant proposes to develop and operate a high-speed,

roll-on/roll-off ferry service, using two vessels, capable of

carrying up to 866 passengers and 282 cars, or 26 trucks/buses

and 65 cars per trip, between the port of Honolulu, Oahu and the

ports of Nawiliwili Harbor on Kauai, Kahului on Maui and Kawaihae

on the island of Hawaii, subject to the availability of adequate
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port facilities When both vessels are in service, Applicant

anticipates making daily round trips between Oahu and Maui, Kauai

and Hawaii.8 Applicant expects its ferry service to cost about

fifty (50) per cent of the price of f lying,9 and is viewed as an

alternative to the airlines and inter-island barge service for

residents, visitors and businesses.

Applicant proposes to operate year-round, except for

ten (10) days during the year for scheduled maintenance,

drydocking, overhaul of the vessels and unscheduled interruptions

due to weather and other unforeseen events ~°

B.

Descrip~on of ~iesse1s

Applicant proposes to use two (2) 105—meter,

“semi-SWATH” aluminum catamaran vessels in its ser’iice, now being

constructed by Austal USA LLC, in Mobile, Alabama.~ Applicant

~nitia1ly expected delivery and commencement of service of the

first vessel in late 2006, with the second vessel delivered in

mid-2008. However, due to time constraints related to use of the

harbor facilities, the first vessel is expected to commence

1Appl±cation at 4.

5Application at 2.

RId.

10Application at 6.

‘lid.
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service in January 2007 ‘l The time frame for delivery and

commencement of service of the second vessel remains unchanged

Applicant states that the vessel design and.

diesel-powered water jet propulsion system engines to be used on

the vessels are proven technologies that have been in operation

for years on a variety of ocean-going vessels.13 The vessels will

be powered by four (4) marine d.Lesel engines, driving its own

water jet propulsion system and is expected to travel at speeds

on the ocean of 35 knots 14

C.

Use of State Harbor Facilities

The Applicant has received a Letter of Intent (“LOl”)

from the Department of Transportation, Harbors Division, State of

Hawaii (“DOT”) dated December 9, 2004, and filed with the

cormiussion on December 12, 2004, which “outlines the general

terms, arrangements and conditions under which tfle DOT intends to

enter into the formal agreement” for “the use of harbor

facilities at HOnolulu Harbor, Kahului Harbor, Nawiliwili Harbor,

andKawaihae Harbor.”15 The DOT represents to Applicant that the

harbor facilities at Honolulu, Kauai and Maui will be ready for

~Applicant’s Reply Statement of Position, n.l.

‘3Applicant’s Reply Statement of Position at 3.

14Appl±cation at 6-7.

15Applicant’s Supplemental Response to Division of
Consumer Advocacy’s Information Request CA/HSF-IR-1, filed
December 12, 2004, at 2-3. Applicant filed the LOl as
confidential information pursuant to Protective Order No. 21190.
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the commencement of Hawaii Superferry’s operations by the

anticipated commencement date of January 2007.16 The harbor

facility at Kawaihae, Hawaii, however, may be delayed beyond the

January 2007 date. To prepare for that possibility, Applicant

and the DOT continue to explore options for the Kawaihae site.11

Iv.

Consumer Advocate’s Statement of Position

A.

Whether there is Sufficient Demand

for Applicant’s Proposed Ferry Service

The Consumer Advocate determined that, while it had

concerns over the results of a market study by Market Scope,

Inc., which was corrun.issioned by Applicant (the “Market Study”),18

and which results were designated confidential pursuant to

Protective Order No. 21190, overall, there appeared to be a

sufficient demand for Applicant’s proposed ferry service to

conclude that the proposed ferry service is required by the

present or future public convenience and necessity.19 The

Consumer Advocate believes that the enticement of lower fares

combined with reliable service could persuade sufficient numbers

Of passe~gers to use the new ferry service, enough 0 &llow ~ -

15Applicant’s Reply Statement of Position at 4.

17Applicant’s Reply Statement of Position at 4-5.

18Applicant’s Reply Statement of Position at 6.

‘91n reaching this determination, the Consumer Advocate also
conducted its own analysis. of Applicant’s proposed service. See,
Consumer Advocate’s Statement. of Position at 12.
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Applicant to generate revenues to meet its financial obligations

The Consumer Advocate speculates that the proposed ferry service

would have the added economic benefit of placing competitive

pressure on more traditional carriers, such as airlines, to lower

rates on existing airfares and cargo rates.2°

B.

Whether Applicant’s Proposed

Ferry Service Serves the Public Interest

The Consumer Advocate believes that the proposed ferry

service is consistent with the declaration of policy as set forth

in chapter HRS § 271G-2 In particular, HRS § 271G-2 reads, ~n

relevant part, that the transportation of persons and property by

water within the State ‘~constitutes a business affected with the

public interest.”

The Consumer Advocate further states that the proposed

ferry service would provide more options and opportunities for

inter-island travel at an anticipated lower cost than present a~r

fares.21 It would also encourage the use of alternative

transportation systems and promote statewide economic growth

The Consumer Advocate, therefore, concludes that Applicant’s

- p~oposed ferry service is also in the public ±ntere~t~ ~

20Consumer Advocate’s Statement of Position at 12.

‘lApplicant also foresees possible use by the military for

certain transportation needs. Application at 20.
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C.

Whether Applicant is Financially Fit,

Willing and Able to Perform the Proposed Serv~ce

In reviewing Applicant’s fitness, the Consumer kdvocate

considered the following (1) whether Applicant is able to obtain

adequate financing to commence the new ferry service and will it

be able to generate sufficient funds to sustain operations,

(2) whether Applicant has the managerial skills and technical

knowledge to successfully operate the proposed ferry service, and

(3) whether Applicant will be able to secure the necessary

government approvals for its use of the harbor facilities at its

anticipated ports

1.

Financial Fitness

Applicant has issued $3 3 million worth of eQuity in

the form of Series A convertible preferred stock and has a

commitment for the purchase of $55 million additional equity in

the form o~f Series B convertible preferred stock.22

Applicant is in the process of securing additional

fipàncing through a loan g-uaranty from the Maritime .

Administration of the United States Department of Tran~sportation

(“1~arAd”) To qualify for the NarAd loan, Applicant must prove

that its proposed ferry service is economically sound. Applicant

must demonstrate no more than a 2:1 debt to equity ratio, and

22Applicant’s Reply Statement of Position at 3.
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must show positive working capital and demonstrate a certain

minimum worth.23

Applicant has yet to consummate any of the above

financial guarantees Thus, the Consumer Advocate advises that

it will withhold its full recommendation until such time that

~pplicant consununates the above-noted loans, and further

recommends that Applicant submit documentation confirming that it

has secured the appropriate financing for its proposed ferry

24
service.

ii

Manaaerial Fitness ‘

Based upon Applicant’s representations in its

Application, the Consumer Advocate finds that Applicant has the

appropriate managerial experience to successfully operate the

proposed ferry system In particular, the management team of

Hawaii Superferry has extensive professional experience in the

transportation industry (including the airline industry and

maritime operations) and corporate management.

iii.

Technical Skills to Operate a Ferry System

Applicant has entered into a contract with EMS-Hawaii,

Inc, a subsidiary of Hornblower Marine Services, Inc. (“EMS”),

to provide marine management. and crew services EMS currently

‘lApplication at 13.

24Consumer Advocate~s Statement of Position at 16.
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manages ferry systems throughout the United States and the

Bahamas. EMS also provides marine management. for ferry

operations chartered by the United States Marines in Okinawa,

Japan.25 Based upon representations made by Applicant,, the

Consumer Advocate has determined that EMS has sufficient

technical expertise to support Applicant in its ferry operations.

iv.

Whether Applicant has the Necessary

Facilities to Provide the Proposed Ferry Service

Applicant requires harbor infrastructure not presently

in place at the ports where -it plans to dock its ferries. The

Consumer Advocate notes that other State government agencies,

primarily the DOT, are responsible for the development of such

infrastructure as is necessary to accommodate the ferries and its

employees and passengers at the respective ports. The

Consumer Advocate, thus, will rely on the representations made by

Applicant that Applicant is working closely with the DOT as it

pertains to procuring the necessary harbor ±nfrastructure.2~

Moreover, the Consumer Advocate recommends that

Applicant provide (1) progress reports on the construction of its

vessels to assess Applicant’s ability to commence operations in

early 2007 and (2) a copy of its certification from the

25Application at 11. ‘

26Consumer Advocate’s Statement. of Position at 19.
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United States Coast Guard for Applicant’s vessels attesting to

the vessels seaworthiness “

D.

Whether Applicant’s Proposed Rules,

Regulations and Rates are Reasonable

The Consumer Advocate reviewed Applicant’s ‘ proposed

Tariff No 1 to determine (1) whether Applicant’s proposed rates

are reasonable and (2) whether the rules and regulations are Just

and reasonable in their protection of the consumer.

The Consumer Advocate notes that there is no historical

data on which to make a determination as to the reasonablenessof

the proposed rates, since Applicant has not commenced service

Nonetheless, Applicant will have to abide by i~S~ 27lG-17(b) and

provide notice to the commission and the Consumer Advocate

regarding any proposed rate change, giving the ConsumerAdvocate

and the commission an opportunity to review any proposed rate

changes.28 Thus, the Consumer Advocate concludes that it does not

oppose Applicant’s proposed rates. , Additionally, the

Consumer Advocate recommends that Applicant post its ‘tariff on

Applicant’s website as an accommodation to those passengers

purchasing tickets from the website.29

27Consumer Advocate’s Statement of Position at 18-19.

28HRS § 271G-17(b) provides, in relevant part, ‘that any rate
change shall not be made until forty-five (45) days after a water
carrier files a notice of rate change with the commission.

29Consumer Advocate.’ s Statement of Position at 20-21.
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Upon reviewing Applicant’s proposed rules and

regulations, the Consumer Advocate asserts that it is satisfied

that Hawaii Superferry”s customers will be protected with regard

to trip cancellations and complaints and dispute resolution.

Applicant appears to have set up reasonable notification

procedures .f or unscheduled cancellations and for the refund of

customer fees. To monitor the number ‘of unscheduled

cancellations, the Consumer Advocate recommends that Applicant be

required to submit quarterly reports on the number of

cancellations and the reasons for each cancel1ation.~°

The Consumer Advocate also recommends that Applicant’s

proposed ‘tariff include information on resolving customer

complaints, including Applicant’s and the commission’s mailing

address, telephone numbers and in the case of the commission, its

facsimile number.31

V.

YB’s Statement of Position

In its Statement of Position (“YB Statement of

Posit±on~), YB states that although it does not oppose

. Applicant’s Application for ferry service, it has various

concerns, such as ensuring that the requirements of Chapter 271G.

HRS, will be applied fairly and impartially to all water

30Consuiner Advocate’s Statement of Position at 22.

31Consumer Advocate’s Statement of Position at 22-23.
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32

carriers. YB was present at each public hearing and expressed

its concerns about issues such as the crowding of the harbor

‘facilities with the addition of Applicant’s proposed ferry

service and its ability to load and unload its barges with the

proposed ferry service and accompanying passengers and vehicular

traffic.

VI. -

Applicant’s Reply to the Consumer Advocate and YB’~ Issues

In its Reply Statement of Position, Applicant asserts

that it has responded to the Consumer Advocate’s concerns

Applicant is prepared to provide all documentation regarding its

financial commitments upon the receipt of its equity funding and

loan guaranty. Applicant represents that it ‘will provide

semi-annual progress reports on the construction of the vessels,

along with its certificate of inspection from the U.S. Coast

Guard showing compliance with the International Code of Safety

for High Speed Craft (2000). Applicant also intends to comply

with the Consumer Advocate’s recommendations by posting its

tariff on its website and providing information on the number of

cancellations and the reasons for the cancellations.33

Finally, Applicant will ‘revise its tariff consistent ~

with the Consumer Advocate’s recommendation ‘that it include a

customer complaint provision in its tariff for those customers

32YB was present at the public hearing held on Cahu, but did
not provide public ‘or written testimony.

33Applicant’s Reply Statement of Position at 8-1.0.
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with complaints. Specifically, Applicant will include in its

tariff information to contact Applicant and the commission for

any customer unable to resolve a dispute.34
‘

As with the issues raised by the Consumer Advocate,

Applicant asserts that it has addressed the concerns raised by YB

in its Statement of Position. For example, Applicant asserts

that it will comply with all tariff requirements, including those

with respect to any change in sailing schedule.~5 Applicant also

clarifies several statements included in its Application that

were incorrebt or misleading (including matters rela’ted to total

sailing time, total time to move a military battalion and the

cost f or .ferry service) .~

Finally, regarding YB’s concern over harbor space on

the neighbor islands for berthing and cargo staging, Applicant

assures the commission that it is working with ‘t’he DOT on

necessary improvements for the facilities.” Applicant represents’

that it will work to ensure the full use of existing facilities

by all’ parties to mailitain the flow of passengers, cargo and

vehicles .~

34AppJ.icant’s Reply Statement of Position at 11.

35Applicant’s Reply Statement of Position at 12.

3~App1icant’s Reply Statement of Position at 13.

“Applicant’s Reply Statement of Position at 14.
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VII.

Discussion

ERS ~ 27lG-10(c) provides that:

A certificate shall be issued to any qualified
applicant’ theref or, authorizing the whole or any
part of the operation covered by the application
if it is found that the applicant is fit, willing,
and able, properly to perform the service proposed
and to conform to [chapter 27,1G, ,HRS,]. ~
requirements, rules and regulations of the
commission thereunder, and that the proposed
service, to the extent to be authorized by the
certificate, is or will be required by the present
or future public convenience and necessity;
otherwise the application shall be denied.

Thus, Applicant must satisfy the conditions set forth

in HRS § 271G-lO(c) before the commission can grant it the

authority to operate as a common carrier by water.

A.

Applicant’s Fitness, Willingness

and. Ability to Perform the Proposed Ferry Service

Applicant’s financial transactions have yet to be

consummated. It is in the process of finalizing .its loan

guaranty with NarAd39 and has a commitment for the purchase of

$55 million additional equity in the form of Series B convertible

stock Applicant’s combination of funding arrangements appears

“Applicant represents that a letter of commitment from MarAd
remains pending, as MarAd is waiting for the results’ of
Applicant’s discussions with the DOT regarding use of the DOT’s
harbor fac~1ities. Applicant expects t’o successfully conclude
its discussions with the DOT regarding use of the harbor
facilities, and shortly thereafter to receive the loan commitment
from NarAd. ~, Applicant’s Response to Commission IRs,
PUC-IR--6- ‘
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sufficient to provide adequate financing for start-up costs,

maintenance of operations and the construction of both vessels.

~ny finding of financial fitness, however, is

contingent upon the receipt by the commission of all executed

financial documents relating to the $55 million equity funding

and the MarAd loan guaranty, including any other loan commitments

which Applicant may enter into with relevance to its proposed

ferry service. Thus, the commission finds that Applicant should

be required to submit documentation of the: (1) receipt of the

commitment for the $55 million equity funding; (2) MarAd loan

guaranty; and (3) any ‘other funding commitments regarding

Applicant’s proposed ferry service prior to commencing its

operations.

Applicant’s team of ‘professionals from the airline and

maritime industries along with the corporate management

experience of its directors appears to provide Applicant with the

ability to efficiently and safely manage its proposed ferry

service. Likewise, ‘technical support for Applicant will be

carried out by H1~S which has experience in ferry operations

throughout the world. We, thus, find that Applicant has the

appropriate managerial and technical support’ to operate ‘ its

proposedferry service. ‘

Applicant’s vessels are being constructed by’ Austal

USA, an experienced shipbuilder. The vessels will be inspected

and certified by the United States Coast Guard, in compliance

with the requirements of the International Code of Safety for

High Speed Craft (2000) . Applicant states that it will maintain
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the status of its certification and will provide copies of new or

renewal certificates as they are received.40

Applicant will be utilizing harbor facilities, under

the jurisdiction of the DOT. Applicant will dock its ferries in

DOT’s harbor facilities and utilize DOT’S terminal space and

associated infrastructure for its related ferry services,

including the handling of arriving and departing passengers and

their vehicles, and associated ticketing and security services.

As noted above, Applicant has negotiated the general

terms and conditions with the DOT for .the use of its harbor

facilities through an L,OI.11 The DOT represents to Applicant

that, except for the Kawaihae harbor, all harbors will be ready

for Hawaii Superferry’s commencement ‘ of operations in

January 2007.42 With regard to readiness of the harbor facility

sites, Applicant states that its negotiations with the DOT.

40See, Applicant’s Reply Statement o~ Position at l0’~
Applicant also represents that it will obtain all necessary
insurance coverage upon the delivery of each vessel. In
addition, Applicant represents that it will obtain sufficient
amounts for the protection of the public, and in such amounts as
the commission may require. ~, Application at 14.

41As discussed above, the LOI between the State and Applicant
includes terms and conditions for the assignment of costs by the
State to Applicant for certain temporary accommodations and
initial and later improvements at the harbor facilities. The LOl
was submitted to the commission pursuant, to Protective Order.;
No. 21190, as it contains confidential information. The
commission will require that the Applicant provide the commission
with all costs ,f or accommodations and improvements at’ the harbor
sites expended by Applicant and that Applicant include such costs
in Applicant’s financial statements provided to the commission
for review. Additionally, Applicant shall apprise the commission
of the construction timetable for any accommodations and
improvements at the harbors in its quarterly reports to the
commission, required herein.

42Applicant’s Reply’ Statement of Position at 4.
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include a Facility Layout Study, dated November 22, 2004,

(“Facility Layout Study”) prepared for Applicant by outside

consultants.43 The Facility Layout Study presents layout

proposals for the terminal facilities to be used by Applicant for

its proposed ferry service.”

In addition to the terms and conditions negotiated with

the DOT in the L,OI, Applicant states that it will need the

following additional permits, licenses or approvals:

(1) Certificates of Inspection from the U S Coast Guard, (2) a

permit for wastewater disposal from the City and County of

Honolulu (“City”)45 (3) licenses from the Federal Communications

Commission for radio and electronic equipment; (4) National

Oceanic and Atmospheric Administration (“NOAA”) registration for

emergency locator beacons; an’d (5) other approvals, as

46
necessary.

The commission notes that concerns were voiced during

the public hearings regarding potential conflicts with existing

harbor uses, including the lack of harbor space, traffic concerns

and the use of the waterways surrounding the harbors. However,

because the use of the harbor facilities is under the

43Applicant’s Reply Statement of Position at 5. ‘The
Facilities Layout Study was submitted to the commission ~
to Protective Order No. 21190. ‘‘ ‘ ‘

~ Applicant’s Reply Statement of Position at 5.

~If Applicant discharges its wastewater into a facility
owned by the DOT, Applicant will likely be covered under an
existing Industrial Wastewat.er Discharge Permit, issued by the
City to the DOT. Should Applicant discharge its wastewater into
its own facility, Applicant will have’ to obtain all necessary
discharge permits from the City. -

~‘See, Applicant’s Response to Commission IRs, PUC—IR-3.
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iurisdiction of the DOT, the commission expects Applicant to work

closely with the DOT to address these concerns and obtain all

necessary harbor approvals to conduct its proposed ferry service

Based on Applicant’s representations, and with the

condition that Applicant submits to the commission all necessary

approvals for use of the harbor and its related infrastructure,

including a final LOl, and any and all leases, licenses, permits,

and agreements for the use of such harbor facilities, the

commission finds that Applicant ~s fit, willing and able to

perform the proposed ferry service The commission also finds

that Applicant will be able to conform to all applicable laws,

rules and regulations relevant to its proposed ferry operations

B

Applicant’s Proposed Service is or Will be Required by the

Present or Fj~ture Public Convenience and Necessity

Presently, the record indicates that the options for

inter—island travel and transportation are limited primarily to

the airline industry, for passenger travel, and barge service for

transportation of other goods and vehicles.’7 As with the limited

options for travel, pricing options are limited as well

Applicant contends that “Hawaii is a market that is

ideal for fast ferries for passengers and vehicles ~ Applicant

submits that the Market Study “showed a high acceptance level of

47Applicat±on at 2.

“Applicant’s Reply Statement of Position at .5..
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the ferry service concept and the prices proposed by Applicant..”49

The Consumer Advocate’s own analysis supports Applicant’s

contention of an unmet demand f or alternative travel.50 We agree

with the Consumer Advocate that there appears to be a latent

demand for Applicant’s proposed ferry service sufficient to

justify the grant of a CPCN to Applicant Applicant’s proposed

fares for inter-island travel and transportation will be

approximately half the current cost of an airline ticket, ‘thus

giving travelers an attractive option to air travel, for either

leisure or business travel. Smaller groups, especially, such as

schools and athletic teams, will now have affordable alternatives

to the airlines for inter-island travel. ‘

We, thus, find that Applicant’s proposed ferry service

is or will be required by the present or future public

convenience and necessity.

C.

Applicant’s Proposed Servi~c~js Consistent wi,th the Public

interest and the State±s Transportati~n Poflç~

HRS § 27lG—2 sets forth the declaration of policy

recognized by the legislature of the State with regard to

‘transportation by water. Specifically, the legislature

recognizes that the transportation of, persons and property by

water “constitutes ‘a business affected with the public interest”.

HRS § 271G-2. In addition, the legislature has expressed its

49Appl±cant’sR�ply Statement of Position at 6.

‘s Statem~nt:. of Pos~..ti.on at 11
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support f or the Applicant to establish an inter-island fast ferry

service and specifically requested the commission to

“expeditiously process any required certification” for the

Applicant ~

Applicant’s proposed ferry service will provide more

transportation options for persons and property at an expected

lower cost than the existing modes of transportation Applicant

states that its proposed ferry service is expected to create new

job growth in the form of approximately three hundred (300)

full-time or part-time jobs to support the operation and

maintenance of the ferries 52

Ferry travel may also encourage more families and

independent business persons to travel to the neighbor islands,

with the resultant positive effect on the economy Ferry travel

would also allow individuals and groups (where air travel for a

group may be cost prohibitive) an opportunity to make neighbor

island trips The legislature and. governor of the State of

Hawaii have both formally expressed their support for the

proposed ferry service,53 along with other government, community

and business leaders.5’ ‘ ‘ .

5~Haw. S. Con. Res. 149, 22~Leg. 2004.

“2Application at 19.

53Appiication, Exhibits 24 and 25.

54Application, Exhibit 26.
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Based on the above, the commission finds that the

proposed ferry service is consistent with the public interest and

the transportation policy set forth in HRS § 271G-2.55

The commission recognizes, that issues . were raised by

some at the public hearings about the impact of the proposed

ferry system on the environment and suggesting that an

environmental assessment be done on the proposed ferry services’

effect on the surrounding environment. We believe that althoug’h

these are important issues that should be addressed, they need

not be addressed in this particular decision and order, since the

determination of whether the proposed ‘ferry service and its

effect on the harbors and surrounding areas require an

environmental assessment is currently being reviewed and

551n addition to the transportation policy set forth in HRS
§ 271G-2, Applicant’s proposed ferry service is also consistent
with the objectives set forth in HRS § 226-17, which states, in
relevant part, that transportation objectives for the State shall
be directed toward developing:

(1) ~n integrated multi-modal transportation system
that services statewide needs and promotes the
efficient, economical, safe, and convenient

- I ‘ movementof people and goods.

(2) A variety of carriers to offer increased
opportunities and advantages to interisland
movementof people and goods.

(3) Increased capacities of airport and harbor systems
and support facilities to effectively accommodate
transshipment and storage needs.

~4) Encouragement of the development transportation
sys~.ems and programs which would assist statewide
economic growth and diversification.
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addressed by the DOT,56 and the legislature has determined that

this Application should be processed expeditiously ~

We find it necessary, however, to condition ‘ our

authorization in this docket upon Applicant’s showing, to the

satisfaction of the commission, that Applicant has complied with

all applicable federal and state laws, rules and regulations,

including, without limitation, matters relating to the

Environmental Impact Statement Law (“EIS”), under Chapter 343,

ERS, to the extent applicable to ensure that all such

requ.Lrementsare appropriately addressed

D.

A~plIcant’s Pronosed Rules~eq~ilations and Rates

We agree with the Consumer Advocate that there is no

historical data to determine whether the proposed rates are just

and reasonable. In light ,of this, and the nascent nature of

Applicant’s proposed service, we will not render any findings

regarding the reasonableness of Applicant’s proposed rates in

this proceeding. The commission reserves its right, however, to

review the reasonableness of Applicant’s rates in its next rate

case proceeding.

In addition, upon a review of Applicant’s proposed.

rules and regulations, along with a consideration of the

ConsumerAdvocate’s recommendations that were not opposed by

Applicant, (i.e., that Applicant be required to submit quarterly

56Applicant’s Reply Statement of Position at’ 19.

Ha~t.i. S. Con. Res. 149, ~ Leg. 2004.
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reports to the commission and Co’isumer Advocate regarding the

number of cancellations and that Applicant’s proposed tariff

include contact information for dispute resolution), the

commission finds Applicant’s proposed rules and regulations to be

reasonable, subject to the terms and conditions noted below.

E

Request for ~Waiver of HAR ~ 6-61-75(b) (11

Applicant requests that the requirements of HAR

§ 6-61-75(b) (1), which requires that, in general, an applicant

must submit an audited balance sheet along with a f~nancia1

statement, be waived because Applicant has not yet begun

aay-to-day operations, and thus does not have an aud.Lted balance

sheet Applicant proposes to submit its reviewed balance sheet

in place of the audited balance sneet Applicant represents that

a~t has filed the same financial statements to satisfy MaRad

requirements, which usually requires audited financial

statements, ‘for the same reason.

We ‘find Applicant’s request in this instance to be

reasonable Accordingly, for the purposes of this decision and

order only, the commission wiLl grant Applicant’s request to

waive the HAR § 6-61-75(b) (1) requirement of an audited balance

sheet and will accept its unaudited financial statements The

commission reserves its right, however, to request that Applicant

provide the commission with audited financial statements in the

future. ‘

:1.1
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VII. , ‘

Bi~maryof Findings and Conclusions

Upon a review of the record, the commission finds that

Applicant is fit, willing and able to properly perform the

proposed service and to conform to Chapter 271G, I-iRS, and the

requirements, rules and regulations of the commission. We also

find that the proposed service is or will be required by the

present or future public convenience and necessity and that such

service ~s consistent with the public interest and the

transportation policy of the State Accordingly, we concluo.e

that Applicant’s request for operating authority, a CPCN, as set

forth in the Application, should be granted, subject to the

conditions discussed herein, and more specifically, in the

ordering paragraphsbelow.”

THE’ CONI-~ISSI0N ORDERS:

1 Applicant is granted a CPCN to operate as a common

carrier by water of passengers and property, between the islands

“We find the Consumer Advocate’s recommendedconditions in
its Statement ‘of Position to be reasonable. ‘ Therefore, we
conclude that such conditions should be adopted in their entirety
and be incorporated as part of this decision and order.
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of Oahu and Kauai, Maui and Hawaii, subject to the following

conditions:

(a) Applicant shall submit to the commission and the

Consumer Advocate documentation that it has• secured’, the

appropriate financing for the proposed ferry service;

(b) Unless ordered otherwise, Applicant shall submit

quarterly status reports to the commission and the

ConsumerAdvocate describing, among other things, the status of

its progress in the construction and delivery of its vessels and

in any improvements ‘undertaken at the harbor facilities, the

costs of’ such improvements, and the status of its progress in

securing the appropriate financing,60 described herein The first

quarterly status report is due ‘within one hundred and,

twenty (120) days from the date of this decision and order, and

each report filed thereafter shall subsequently be due within

120 days from the due date of the previous report;

(C) Applicant shall provide a copy of the certificate

from the United States Coast Guard for each of its

two (2) vessels;

(d) Applicant shall amend its tariff, as recommended

by. the Consumer Advocate, to include information on resolving ‘

• customer complaints, including Applicant’s and the commission’s

mailing address, telephone number, and the commission’s facsimile

number; . ‘

‘°Aa~y~onfidential information required to be reported to the
•coimnission may be submitted to ‘the commission pursuant to
Protective Order No. 21190.
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(e) Applicant shall post its tariff on its website;

(f) Applicant shall provide evidence that it is in

full compliance with all applicable EIS, NOAA, and the U.S. Coast

Guard laws, rules, regulations and requirements, and any and all

other applicable federal and state laws, rules and regulations

and requirements that are necessary to operate its proposed ferry

service within the State;,

(g) Applicant shall provide evidence that it is’ in

compliance with the City’s permit process for wastewater

disposal; and

(h) Applicant shall provide a copy of the final

agreementbetweenApplicant and the DOT, presently in the form of

the LOl, and any and all leases, licenses, permits, and

agreements for the use of harbor facilities from’ or with the DOT-.

2. Applicant’s request to waive the requirements of

HAR § 6-61-75(b) (1) is granted. The commission will accept, for

the purposes of this decision and order only, copies of

Applicant’s unaudited. financial statements.

3. Applicant shall ~comply with all of the

coirmission’s requirements for common carriers by water,

including, but not limited to, filing a lawful tariff, paying a

fee of $60 for water carrier gross revenues, and filing all

appropriate insurance documents relating both to the vessels and

to the harbor facilities, pursuant to the LOl and consistent with

HRS § 271G-13.
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4. Unless stated otherwise, the Consumer Advocate’s

recommended conditions i-n it Statement of Position are adopted in

their entirety and. incorporated as part of this decision and

order. ‘ ‘ ‘

5. Unless ordered. otherwise, Applicant shall comply

with the foregoing requirements no later than ninety (90) days

prior to commencement of service, or October 31, 2006, whichever

comes first Failure to abide by any portion of this decision

and order within the specified time constitutes cause for’ this

commission to void. this decision and order.

6. Applicant shall not commence operations under this

decision and order until it has received written confirmation

from the’ commission that all requirements and conditions stated

herein have been met to the satisfaction of the commission.
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DONE at Honolulu, Hawaii ~Dec er 30, 2004

PUBLIC UTILITIES CO~ISSION
OF THE STATE OF HAWAII

By
Carlito P. Caliboso, Chairman
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By
Commissioner

By
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II

E. Kawelo, Commissioner
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with other users of the tiarbors, including canoepaddlinggroupsatKahulu1Harbor While the use

ofharborfacilities falls within thepurviewoftheDOT, Applicant offersthefo1lov~ing comments

Much oftheconcernsurroundingApplicant’suseofKahului Harborappearsto have

arisen out ofconfusionregardingDOT’s proposalto createPier 2C As statedby JohnGaribaldi,

CEOof Applicant, at the public hearing in Kahulut did not propose the creatior’ofPier20 and

would notevenbeableto usePier 20 Theissuerelatingto Pier2C (which wasintended

pnmanl’~ for cruiseships,not for Applicant) appearsto beon its wayto beingresolved See

article titled’ ~projectthat no oneneeds”Maui News,November21, 2004, a copy ofwhich is

attachedheretoasExhibit 5

D Environmentalreview process

1. HawaiiUSLaw ~HRSChapter343)

TheCommissionreceivedpublic tesumon)to theeffectthatApplicant snouldsubmitto

the environmental reviewprocessprescribedin HRS Chapter343 (the“Hawaii HIS Law”),

primarilybecauseofalterationsto harborfacilities While thecle~erminati.onofwhethertheharbor

userequiressutmlsslonto theenvironmentalreviewprocessundertheHawaiiHIS Law is within

thepurviewoftheDOT, Applicantprovidesthefollowing comments

ApniicarthasrequestedthatDOT issuea ueclarationofexemptionfor theharboruse

becausethis action falls within severaldefinedcategoriesofactionsthat areexemptfrom the

Hawaii HIS Law under HawaiiAdministrativeRules( ‘HAR”) § 11-200-8

TheHawaiiEISLaw appliesto personswho arerequired’toobtain an agency,“approval”

prior to proceedingwith either: “(1) Implementing actions which areeitherlocatedin certain

specifiedareas; or (2)Actionsthatrequirecertaintypes of amendmentsto existingcountygeneral

plans.” HAR§ 11-200-6. TheHawaii HIS Law is triggeredbecausetheharboruseboth

• “propose[s]theuseofstateor countylandsor theuseofstate or countyfunds” andbecauseit
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proposes a”usewithin theshorelineareL” HRS §343-5(a)(l)and (3)~ See aj~HAR§11-200-6

(b)(1)(A) and(C); HAR §1 l-200-6(b)(2)(B).

Compliancewith theHawaii HIS Law is requiredfor certain“actions” unless thoseactions

are exempt. An “action” is broadlydefinedas“any programorproject to be initiatedby any

agencyorapplicant’ HRS§ 343-2 Although theharborusemight ordmarily be an“action”

subiectto theHawaii HIS Law, thecontemplateduse falls within severald1fferentexempt

categoriesundertheHawaii AdministrativeRules,as elaboratedbelow.

Applicant’sharboruseis exemptfrom theHawaii HIS Law underone or more of the

following exemptions:

(1) Operations,repairs,ormaintenanceof existingstructures,
facilities, equipment,or topographicalfeatures,involvingnegligible

• or no expansionor changeofusebeyondthatpreviouslyexisting;

(2) Replacementorreconstruction of existing structuresand
facilities wherethenew structurewill be locatedg~neral1yon the
same site andwill havesubstantiallythesame purpose, capacity,
density,height,anddimensionsasthestructurereplaced;

(6) Construction or placement of minor structures accessory to
existing facilities.

lIAR §11-200-8. The proposed harbor useinvolves actions such as installation of security

fencing/gates; installation of tentsfor securitypersonnelandpassengers; installation of pavement.

stripingto delineatevehiclequeuingareas,drivewaysandparking;installationofmooringor

loadingbarges;installationof modularvehicleaccessramps;installationorupgradeofmooring

hardwareandfendersystems;installationofstairwaytowers;andinstallationofmooringbollards

and hardware for barges.

The question of whether the proposed harbor use would fall within the scope of the

environmental review process prescribed in the Hawaii HI’S Law was discussed with high-level
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‘1

representativesoftheDOT, theAttorneyGeneraland the State of Hawaii Offl•ce of Environmental

Quality Control (“OEQC”) duringmeetingsheldin November2004. Theindicationconveyedto

Applicant wasthat theharboruseis encompassedbyoneormoreoftheexemptionsdescribed

aboveandin theDOT’s ComprehensiveExemptionList.

Applicanthasrequestedconfirmation from DOT thattheharborusefalls within an

exemption. A declarationof exemptionorotherconfirmationwill notbe issueduntil theharbor

alterationsaredefinitively identified,suchasin theLOl. Applicantwill inform theCommissic~n

asto the DOT’s determinationregardingtheexemption.

2. NationalEnvironmentalPolicy Act (42USCA §~4321 to 43701)

TheCommissionalsoheardpublic testimonyto theeffectthat Applicantshouldsubmitto

theenvironmentalreviewprocessprescribedby federallaw. TheNationalEnvironmentalPolicy

Act of1969, 42 U.S.C.A. §~4321-4370f(“NEPA”), requirescomplianceby all agenciesofthe

FederalGovernment.40 CFR§ 1507.1.

Applicant will receive a loanguarantyfrom the UnitedStates Department of

Transportation Maritime Administration (“MarAd”) underafederalship financingprogram

establishedby TitleXl oftheMerchantMarineAct of 1936,46U.S.C. §~1271-1280a,

implemented by 46 CFRPart298. Ship financing guaranteesfrom MarAd are“categorically

•excluded”underNEPA. A “categoricalexclusion”means“a categoryofactionswhichdo not

individually orcumulativelyhaveasignificanteffect on thehumanenvironmentandwhichhave

beenfoUnd to haveno sucheffect in proceduresadoptedby aFederalagency....“ 40 CFR §

1508.4. Pursuantto its procedures,MarAd hasconcludedthat ship financingguaranteesfall under

a categoricalexclusion. ~ MAO600-1,section4.05, App. 1, 50 Fed.Reg.30900(July30,

1985). An environmental reviewunderNEPA is therefore not required.
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AdminiStraI~Ofl

March 31. 2005

James B Ellis II, Esq
Blank RomeLLP
600 NewHampshire Avenue, NW
Washington, DC 20031

DesrM~Ellis

Please be advised that, pursuantto paragraphXI of the Letter CommitmentdatedJaimary
21, 2005, the Marithne Administration (MARAD) hasdeterminedthat the proposed Title

• • XI loan guarantcefor the financing of r~vopassenger/vehicle ferries for Hawaii
~rf~iry, Inc is categoncally excluded from further review under the National
EnvironmentalPolicy Act This action (copy enclosed) sauslies the requirements of
paragraph XI

Paragraph X (in) oftheLetterCommitmentcontainsasaconditionthat” the periods
• of all applicable State andFederal statutes of limitation have run on the rights of

plaintiffs to block the pro.lcet “MARAt) hasckterininedthat this eondit~on is inapposite
andunnecessaryandthe condition is hereby eliminated.

• Sincerely,

/~ ~• Jean E. MeKeever
Associate Admjnj~tratorfor Shi~buildjn~

• t/\fljD,V

(0r~Jp~~
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MARYTIMEADMIN~TBAT~ON
• • RECQRDQf~TEGORICALEXC~l~NDETEP~M1NAfloNt

~po~ed Art~n: HAWAII Super Ferry Inc., application for loan guarantee(ship
financing guarantee)to acquire twO passenger andvehicle fen-ies for use in an existing
trade route in andaroundthe HawaiianLtland.s.

Numberf~)of the Categorica~~clüsion(s) Bein~gApp~J~d:MAO600-1 (1) and (7).

~j~ussion: Theproposed action fits within a class ofaotions that is listed in Appendix
1, of MAO600-. 1, “MARITIME ADMINISTRATIONACTi’QNSFr7iJCHARENOT
NOFJvIALLY MAJORACTIONSSIGNIPICANTLYA}’E NG HEThVLRONMENT”

• (i.e., Categorical Exclusions)

Applicable categorical exclusions 1 and7 state:

I. Administrativeprocurements(e.g.. generalsupplies), conrracrsforjersonaf
services, persoraielacitons,project amendmentrv.’hich do no: si~tfkanüy
alter the environmentalImpact ofan action ana~operating or maintenance
subsidies,shipfinancing~varanre~S,deferred:axprograr,u~,e~.,not
resulting ir U on theeiwironment,

7. Projectorprogrcirn aci’/onsfor w.~dchapplicUble rer~ironrnenial
documentationhasbeenpr~pan’dpreviows’lya,adenvrinenmal
circumsianceshavenotszthsequenlychanged.

The proposedactionwas reviewcd by this of&e in December2004 an4 it ~

determinedthatthe action wasconsidereda “Major ~cderalActiott” pursuantto 40 CF1~
1508.18(a) because 78.5%ofthe project would be fundedTitle X1 loan guarantees
totaling5143.6 million. The proposedaction isconsidered“Major”. as it is partly funded,
assisted,andapprovedby MARAD.

Based on the informatioii available at that time, there appeared .~ have been very little, if
any,NEPAor state environmentalwork perfoniiedrelated to the proposedferry service

• that would be adequate for MA1~..A1D’sresponsibilities under NEPA,

However, sincethat time, the State of Hawaii Department of Transportationcompleted a
review of theproposed action pursuant to Chapter 343, Hawaii Revised Statutes, and

• Chapter 1) -200, Hawaii Admini~tra1ive Rues, and detcimined that the proposed ac~nis
exempt from further review,

• l~)etei’nhinatiptt:

Based on ourreviewof information conveyed to us and in our possession(or attached)
concerning the proposed action as stated above, the NEPAProgrernManaget,has
determinedthat the proposedactionis caiegcric~t1ly excluded from furtherNEPA
review.

u’c~r~
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Recom~pd4i~:

MAR-820 recommends thatthe loan guaranteecortract containsthe requirement that
Hawaiian High Speed Ferry(HSF) Corporation comply with all a~pIicab1e environmental
lawe and regulations.

A~ei~cyEnvironinen TeamLeader,Office o~
Env~ronmentaIAcdviti~s

Maybe incorporatedin ~tsentirely into other rei~etnt~1revtw recordL
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copy
HARBORSOPERATINGAGREE~NT

BETWEENSTATEOFHAWAII ANDFIA WAIl SUPERFERRY,INC.

• •

This Harbors Operating Agreement (“Agreement”) is entered this / day of
_______ by andbetween the STATE OFHAWAII, DEPARTMENTOF

T~1~ANSPORTATION,having its principal office located at 869 Punchbowl Street,
Honolulu, Hawaii 96813 (hereinafter the “STATE”), andHAWAII SUPERFERRY,
INC., a Hawaii corporation, with its principal office locatedatPier19 FerryTerminal
Building, Honolulu Harbor Honolulu, Hawau 96817 (hereinafter HSF”) TheSTATE
andHSFare collectively referredto as the “PARTIES.”

WHEREAS HSF desiresto introducea commercialocean going interislandferry
servicethatwill carrypassengers,vehicles,passengerluggage,produceandothergoods
loadedon vehiclesandwill piovide an alternativemeansof transportationbetweenthe

• islandsin the Stateof Hawaii;and

WHEREAS,HSFis seekingfinancialsupportfrom theU.S.Departmentof
Transportation,MaritimeAdministration(hereinafter“MarAd”) andotherinvestorsto
completeconstructionof thevesselsintendedforusein theestablishmentof the
interislandferry servicein the Stateof Hav~aii andto fund mitial operationsfor sucn
service;and

WHEREAS,MarAd issueda letterdatedJanuary24, 2005 to HSFregarding
certainapprovalsissuedby MarAd with respectto a guaranteeof obligationsin
connectionwith suchfinancingpursuantto Title XI of theMerchantMarineAct, 1936,as
amended;and

WHEREAS,theStateof HawaiiPublic Utilities Commission(“PUC”) has
enteredDecisionandOrderNo. 21524in DocketNo. 04-0180approvingHSF’s
applicationfor acertificateof public convenienceandnecessity(“CPCN”) to engagein
operationsas awatercarrierin accordancewith chapters27lG, Hawaii RevisedStatutes
(“HRS”), subjectto theconditionsstatedin saidDecision andOrder; and

WHEREAS,the STATE owns,operates,maintains,andmanagescommercial
harborsthroughouttheStateof Hawaii andse&icsto facilitate international,domestic,and
intrastatemaritimetradeandactivity betweentheislandsandanyU S or international
port; and

WHEREAS,the STATE is willing to provideoperationalaccessanduseof its
commercialharborsto HSFto institutecommercialferry servicein theStatesubjectto
andin accordancewith thetermsandconditionsdescribedherein;and

WHEREAS,the STATE hasdeterminedthat theestablishmentof acommercial
interisiandferry servicein the Stateof Hawaii is in the interestof andabenefitto its
citizensandbusinessesandtheStateis willing to enterinto anagreementwith FISF to

9i00199 t~XH~BIi
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provide access ro the STATE’s commercial harbors and facilities to accommodate the
start-up of HSF’s interislandferry service operations; and

WHEREAS,the STATEis willing to provide certain facilities and equipment at
its commercialharborsto accommodatethe operationof an interislandferry service; and

WHEREAS,HSF is willing to provideinterislandferry serviceoperations
betweenthe islandsof Hawaii with high speedferry vessels;and

WHEREAS,HSF andotherusersof theSTATE’s commercialharborsare subject
to the STATE’s administrativerules governingthe useof commercialharbors,including
Title 19, Subtitle3, Chapters41,42,43, and44, of theHawaii AdministrativeRules
(“HAR”); and

WKEREAS,while thePARTIESrecognizethat HSF’s interislandferry service
operationsprovidethe generalpublic with an alternativetransportationopportunityand
thatthe STATEseeksto encouragesuchtransportationopportunities,thePARTIES also
recognizethatspacewithin thecommercialharborsof the Stateis exceptionallylimited
andthatthelimitations on availablespacerequiretheoptimumuseof commercialharbor
areasin order to ensurethatthetransportation,loading,unloading,handling,and
processingof passengers,cargo,commodities,andotheritems areaccommodatedto the
greatestextentpracticable;

NOWTHEREFORE,in considerationof the foregoingstipulations,conditions,
representations,covenants,requirements,andpromisessetforth hereinandfor other
good andvaluableconsideration,it is herebyagreedby andbetweenthePARTIESas
follows:

I. DEFINITIONS: The following termsshallhavethemeaningssetforth in this
section.

A. “Americanswith DisabilitiesAct” and“ADA” aredefinedin Section
IX.E. herein.

B. “App1ic~bleLaws” meansall applicablefederal,state,andcountylaws,
statutes,ordinances,rules,regulations,directives,andorders,including, without
limitation, thoselaws, statutes,ordinances,rules,regulations,directives,andorders
applicableto theuseof theSTATE’s commercialharborsandtheestablishment,
operationandconductof an interislandferry servicebetweentheislandsoftheStateof
Hawaii,andincludingall applicableenvironmentalandsecurityrequirements.

C. “Audited FinancialStatements”aredefinedin SectionVffl.F. herein.

D. “Austal” meansAustalUSA LLC, thebuilderof thetwo vesselsfor HSF
intendedfor usein HSF’s operations.

B. “Businessdays” meanstheSTATE’s businessdays,which excludesall
STATE holidaysandweekends.

~X~~3Yi~
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then the State shall so notify HSFin writing of these circumstances within thirty (30)
daysafter the STATE learnsordiscoversthatthe StateFundingAuthority is or has
becomeinsufficient to completetheplanning,engineering,design,procurement,
acquisition,construction,andinstallationof the StateEquipment. If the eventsdescribed
in SectionIV.J.3.a,h, or c(i) occur, the STATEshallattemptto valueengineeror
otherwisemodify the scopeof work to bring it within theStateFundingAuthority or
otherwiseallow the STATE’s contractorthe opportunityto completeandprovidethe
StateEquipmentin a mannerthatmeetsthe requirementsof the REP. The STATE will
alsoconsultwith HSF asto anyavailablealternativesto addresstheinsufficiencyof the
StateFundingAuthority andoffer 11SFtheopportunityto beresponsiblefor or coverany
suchinsufficiencyor deficiencyandsupplementtheStateFundingAuthority. If, despite
theseefforts, the Stateis still unableto havetheSTATE’s contractorsatisfactorily
completetheplanning,engineering,design,procurement,acquisition,construction,and
installationof theStateEquipmentwithin the StateFundingAuthority, theSTATEmay
thereafterelectnot to award the REPContractor mayterminatethe RFPContract. If this
occurs,eitherof thePARTIESmayterminatethisAgreement,withoutliability to the
otherparty.

4. Submissionof 11SFOperationalPlans,11SFEquipmentPlans,
VesselPlans,andFacility LayoutPlans. HSFhasprovidedto the STATE,for the
STATE’s review andapproval,the HSF OperationalPlans,the11SFEquipmentPlans,
VesselPlans,andtheFacility Layout Plansin accordancewith theHarborMilestone
Schedule.11SFhasprovidedto the STATEanyinformationreasonablyand expressly
requestedby theSTATE in writing regardingthe11SFOperationalPlans,the 11SF
EquipmentPlans,VesselPlans,andtheFacility LayoutPlans(exceptfor the portion
dependentupon the StateEquipmentPlans)thatis critical to the design,ordering,
construction,or installationof the StateEquipment. ThePARTIESshall cooperateand
work with eachotherandprovidecommentsin a timely manner(assumingareasonable
amountof timeis providedfor a partyto respondgiventhenatureof therequest)in the
developmentof the 11SFOperationalPlans,the11SFEquipmentPlans,theVesselPlans
andtheFacility LayoutPlans.

• 5. 11SFfinancing. 11SFhasprovidedto the STATEdocumentation
demonstratingand confirmingto thereasonablesatisfactionof theSTATE thatHSFhas
obtainedsufficient funding andfinancing,or bindingcommitmentsfor thesame,to
completeconstructionof HSF’s vesselsandto commenceinitial operations,includingthe
Title XI loanguarantyfrom MarAd andthat theClosing,as definedin theMarAd
CommitmentLetter, hasbeenfully completed.

6. Compliancewith EnvironmentalLaws. In the eventa
governmentalauthorityor acourt of law determinesthatan environmentalassessmentor
environmentalimpactstatementis requiredregardingHSF’s operations,11SFwill
comply with all applicableenvironmentallaws,statutes,rules,regulations,ordinances,
orders,directives,and guidelines,including, theNationalEnvironmentalPolicy Act
(“NEPA”) andHRS Chapter343 (“HEPA”). No part of thisAgreementshall be
construedas (a) anagreementor acknowledgmentby 11SFor theSTATEthatan
environmentalreviewunderNEPA or HEPAis requiredor (b) awaiverof 11SF’srightto

CAr~ILh - - ~,...
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challengeor appealanyfinding of a governmentalauthority or acourtof law that an
environmentalassessmentorenvironmentalimpactstatementis requiredregarding
HSF’s operations.

7. ForceMajeure. No ForceMajeureEventhasoccurred,the effects
of whichsubsist.

K. Availability Dates;Delays.

1. StateEquipmentAvailability DateI. The STATE acknowledges
thatit is essentia]to H.SFthat the StateEquipmentbe availableto allow timely delivery
of I-ISP’s vesselsandcommencementof HSF’s interislandferry operations.Accordingly,
thePARTIES agreethatStateEquipmentAvailability DateI shalloccurno laterthan
eighteen(18) monthsafter theFundingDate. TheSTATE will periodicallyadviseHSF
of its progressin achievingStateEquipmentAvailability Date I.

a. Extensionof StateEquipmentAvailability DateI.

(1) HSF actions. If. afterthe STATE entersinto the
REPContract,11SFfails to timely submitthe11SF OperationalPlans,theHSFEquipment
Plans,andtheFacility LayoutPlansfor theSTATE’s reviewatthetimesandcompletion
stagesindicatedin theHarborMilestoneScheduleandsuchfailure causesan
unrecoverabledelayin theperformanceof the REP Contract,the STATE will be entitled
to anextensionof theStateEquipmentAvailability DateI for the samenumberof days
thatHSF’s failureto submitits plansat the requiredtimesandcompletionstagescreates
anunrecoverabledelayin thecompletionof the StateEquipment.11SFacknowledges
thatif any informationreasonablyrequestedby the STATE in writing that is critical to
the design,ordering,construction,or installationof the StateEquipmentis not timely
provided,furnished,or deliveredby 11SFto the STATE in responseto the STATE’s
request,assuming11SFis givenreasonabletimeto respondgiventhenatureof the
request,or if 11SFfurnishesmateriallyincorrectinformation,thenStateEquipment
Availability DateI maybedelayedfor the amountof timethat suchfailureto providethe
informationor thesubmissionof incorrectinformationcausesan unrecoverabledelayin
thecompletionof the StateEquipment. If afterthe STATE entersinto the REPContract,
11SFfails to timelyrespondto a reasonablerequestfrom the STATEforcritical
information,assuming11SFis given reasonabletimeto respondgiven the natureof the
request,or 11SFsubmits to the STATE materiallyincorrectinformationin responseto
sucharequest,thePARTIESshallattemptin good faith to recoveranyscheduledelays,
but HSF acknowledgesthat theSTATE will beentitledto an extensionof the State
EquipmentAvailability DateI for thesamenumberof daysthatsuchfailureto provide
information or the submissionof incorrectinformationcausesanunrecoverabledelayin
the completionof the StateEquipment.If HSFfails to corrector address,to the
STATE’s reasonablesatisfaction,anynoncompliancewith theconditionsdescribedin
SectionsIV.J. 1 (Compliancewith laws) andIV.J.6. (CompliancewithEnvironmental
Laws) and,to theextentsuchnoncomplianceis material,SectionsIV.J.4 (Submissionof
HSF OperationalPlans,11SFEquipmentPlans,VesselPlans,andFacility LayoutPlans),
andIV.J.5, (11SFFinancing),the PARTIESshallattemptin good faith to recoverany
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June 12, 2007

Audrey E.J. Ng, Esq.
Goodsill Anderson Quinn & Stifel
Nil Place, Suite 1800
1099 Alakea Street

• Honolulu, Hawaii 96813

Re: Docket No. 04-0180

Application of Hawaii Superferry, Inc. (“Superferry”)

Dear Ms. Ng:

This letter is in response to your May 29, 2007 letter to the Public Uthities Commission
(‘Commission”), wherein you requested confirmation from the Commission that all
requirements set forth in Decision and Order No. 21524, filed on December 30, 2004, in
the above-referenced docket (“Decision and Order No. 21524”), as modified by
Order No. 22934, filed on October 11, 2006 (“Order No. 22934”), have been met

• (“May 29, 2007 Letter”).

In the May 29, 2007 Letter, you also requested clarification regarding the condition set
forth by the Commission in Order No. 22934 that the Superferry “file a copy of the
certificate of inspection from the ~UnitedStates Coast Guard (“USCG”)] for its two
vessels no later than forty-five (45) days prior to commencement of service, or June 1,
2007, whichever comes first.” You asked that this condition be enforced only as to
Superferry’s first vessel (the “Alakal”), and for confirmation that inspection requirements
for Superferry’s second vessel need only be satisfied upon completion of the second
vessel, and prior to its placement into service.

This is to confirm that, based on the representations made, and the informati~n
provided by the Superferry, the Commission understands that the Superierry has
satisfied the requirements set forth by the Commission in Decision and Order No. 21524
and Order No. 22934. . This confirmation is subject to written verification of the
satisfactory completion of any additional inspections required by the USCG of the
~4lakai,to be completed Upon (1) leaving the Austal Shipyard dock, (2) leaving the

HawaSDistuictO!flce 613.9 lOnooleSifeet, #106-A, Nile, Hawaii 96720 Telephone: (806)974-4~33Facaimile: (808) 974-4534
r~:~i,;12o2—C, I’ 0 )~‘:::5j(’, i3~, ~ :i:~ . ~ ~ (SC:1 27i—:1:~l2,F~si:~flr~:(PrO) 274—1:~:~:3
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AudreyEJ Ng,Esq
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Page2

Port of Mobile, and (3) arrival in Honolulu pnor to carrying any passengers, 1 as well as
the continued satisfaction by Superferry of any and all applicable laws, rules, and

• regulations. With regard to Commission requirements relevant to Superlerry’s
as-yet-to-be-completed second vessel, this is to confirm that Superferry shall provtde
confirmation of all USCG approvals to the Commission prior to the second vessel being
placed into service.

Should you have any questions regarding any of the above, please feel free to contact
us

Sincerely,

~

Paul M. Nakay~ma
Research Assistant

PMN:eh

c: Catherine P. Awakuni
P. Roy Catalani, Esq.
Wray H. Kondo, Esq.
Hawaii Superferry, Inc

1See May 29, 2007 Letter In a telephone conversation with Ms Ng, counsel for
Superferry, on June 6, 2007, Commission staff was informed that deficiencies 1-8, as
noted in Exhibit B of the May 29, 2007 Letter, were addressed to the satisfaction of the
USCG prior to the Alakai leaving the Austal Shipyard dock. As noted above, the Alakal,
therefore, will undergo two more inspections by the USCG, i.e., upon leaving the Port of
Mobile, and upon arrival in Honolulu. Ms. Ng also assured Commission staff that as the
Alakal’s current USCG certificate of inspection expired on June 8, 2007, the
Commission would receive an updated USCG certificate of inspection once issued by
the USCG on or around the time the Alakai leaves the Port of Mobile for Honolulu.
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NOTFORPUBLICATION IN WEST’SHAWAJ’I REPORTSA1”~lD PACIFIC REPORTER~

NO. 27407

IN THE SUPREMECOURT OF THE STATE OF HAWAI’I

THE SIERRA CLUB, a California non-profit corporation
registered to do business in the State of Hawai’i; MAUI

TOMORROW,INC., a Hawai’i non—profit corporation; and the
KAHULI1I HARBORCOALITION, an unincorporated association,

Plaintiffs—Appellants

vs.

Defendants-Appellees

THE DEPARTMENTOF TRANSPORTATIONOF THE STATE OF
HAWAI’I; RODNEYHARAGA, in his capacity as Director of

the DEPARTMENTOF TRANSPORTATIONOF THE STATE QF __

HAWAI’I; BARRY FUKUNAGA, in his capacity as Dire~or !

of Harbors of the DEPARTMENTOF TRANSPORTATIO~l~’
THE ST~TEOF KAWAI I and HAWAI I SUPERFERPY,

APPEAL FROMTHE SECONDCIRCUIT COURT
— (CIV NO 05-1-0114) ~ f ~

ORDER
(By: Moon, C.J., Levinson, Nakayama, Acoba, and Duffy JJJ

Upon consideration of the appellate briefings, the

record, and oral argument,

IT IS HEREBY ORDEREDthat the July 12, 2005 judgment of

the circuit court of the second circuit in this case is reversed.

-T-he Hawai’i Department of Transportation’s determination that t~e

improvements to the Kahului Harbor, on the Island of Maui, are

exempt from the requirements of Hawai’i Revised Statutes (HRS)

chapter 343 (Supp. 2004) was erroneous as a matter of law, and we

therefore ihstruct the circuit court to enter summary judgment in

favor of Plaintiffs—Appellants the Sierra -Club, Maui Tomorrow,

I di h~.c~byO1~l~fYdo,) do 13 ithi tree end ecreed
G0p~,’0) ((18 orI~ictrJ (3(3 (1(0 ifl ~)C UIiiC9 ci lIW C1o1~~d
Suprer13aOOUrt8t (ho Blab of Hawafl.
Doled at~~ SE P 102007

~—i—1,~
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~ NOTFORPUBLICATION IN WEST’S HAWAI’I REPORTSANDPACIFIC REPORTER~

Inc , and the Kahului Harbor Coalition on their claim as to the

request for an environmental assessment. Flint v. MacKenzie, 53

Haw 672, 673, 501 P 2d 357, 358 (1972)

IT IS FURTHERORDEREDthat this case is remanded to the

circult court for such other and further disposition of any

remaining claims as may be appropriate

We retain concurrent jurisdiction to enter an opinion

ano Tjudgment that will follow

DATED: Honolulu, Hawai’i, August 23, 2007.

~

• ~
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GoaDSILL ANDERsoNQUINN& STIFEL PATR~A~LNAPIER 13)AC~MV.

• (03*3 IL LACY ALAN S. FUJIMOTO
A LIMITED LLABILFn LAW PARmERsHIP LLP RAYMONDS. IWAMCTrO WALTER C. DAVISON COUNSEL

THOMAS W. WILLIAMSJR. RAYMOND K OKADA ANNET. HORIUCHI BELL ~ ~ GAY
WILLIAM S.MILLER GAIL 0. AYABE ROBERT K. FRICKE KAHBO DYE.CHIEW

ALII PLACE, SUITE 1800. 1099 ALAKEA STREET 3ACQIIELINELS.EARLE DALEE.ZANE SCOTrG.MORFçA ROI3ERTJ.HACKMAN

HONOLULU HAWAII 96813 RANDALL K.STEVERSON CAROL A. EBLEN RANDOLF L. M. BALDEMOR ——
PATRICIA V. LEE ROY (01-IN TJIOE LORI M. HIRAOKA
GARYM. SLOVIN KELLIE M. N. SEKIVA JILL MUP.AKAMI BALOEMOr~ OF COUNSEL
LISA WOODSMUNGEP. jUG? V. LEE REGAN MIWAO QENRO KASHIWA

MAIL ADDRESS: P.O. BOX 3196 ERNESTJ.T. LOO A. RICHARD PHILPOU DAWN T.SUGIHARA RONALD H. W. LUM
H’-’~’ H / ‘6~01 BRUCEL. LAM0N LENNES N. OMURO PAMELAANN FOND DAVID 3. OEZZANI

PETER T. KASHIWA DEREK IL KOBAVASHI LIANN V. EBESLIGAWA
RUSSELL S. KATO PETERV. KIKUTA MIHOKO IL ITO MARSHALL M. COODSILL
LANT A. JOHNSON THOMAS BENEDICF JENNIFER M. YOUNG (I9I~-2OOl)

TELEPHONE (808) 547-5600• FAX (808) 547-5880 VINCENT A. PIEKAP.SKI EDMUND K. SAPPER? KIMBERLY 3. KOIDE WILLIAM F. QUINN
LEIGHTONJ.N.S.YUEN LISAA.BAIL RONALDH.W.LUM.JIl. II9I9-2~6j

lnfo@goodslll.Com www.goodsdl.com CORLISJ. CHAN(J CAROLYN K. GUGELYK SIEU K. CHE R1CHAIIOE. STIFEL C.
BARBARAA. rEmUS DONNA N. KALAMA ROSEMARIE SCAM . 0950-19931

~5KdIPS
August 27, 2007 5 Il?- L

I-N~<jUNStaceyK.Djou,Esq. .~

Hawaii Public Utilities Comniission
465 SouthKing Street,Suite 103 ~r— ~ •~T1ts~.

KekuanaoaBuilding C-)

Honolulu, Hawaii 968l.D .~_i J
D

Re: Hawaii Superferry,Inc. ~—I ~

DocketNo,04-0180 C. -

0~

DearMs. Djou:

You requested an update by HawaiiSuperferry,Inc. (“HSF”) to its StatusReportfiled
August20, 2007 to address the Order filed August 23, 2007 in Hawaii SupremeCourtAppeal
No. 27407,acopyof which is enclosed.HSFis in compliancewith all applicablelaws,rulesand
regulations,andtheAugust23, 2007Orderuoesnot changethat status

HSFwasalsoprovidedwith acourtesycopyof the OrderInstitutingInterim Remedies
in Civil No. 06-1-0027(1)datedAugust23, 2007,acopyof which is enclosed.HSFreportedon the
status of this lawsuit in its Status Report, althoughHSFis not apartyto this lawsuit. HSFis
informed that the State of Hawaii Department of Transportationhascompliedwith or will comply
with the Order Instituting InterimRemedies.

Pleaselet meknow if you haveany questionsor needanyfurtherinformation.

Sincerely,
GOODSILLANDERSONQUINN & STIFEL
A LIMITED LIABILITY LAWPARThERsHIP LLP

Audrey E. J. Ng

AEJThI .

cc: Division of Consumer Advocacy (2 copies)
P. ~ C’atalmii, Eso.
Wray 1-1. Kondo, Esq. .
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