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BEFORETHE PUBLIC UTILITIES COMMISSION

OF THE STATEOF HAWAI’I

)
In theMatteroftheApplicationof )

) DOCKETNO.2oo~—o~i4--
CommodityForwarders,Inc. )

)
Applicationfor Certificateof Motor Carrier )
CertificateorPermitForProperty )
Classification. )

)

STIPULATION FORPROTECTIVEORDER

WHEREAS, under section 6-62-3, Hawaii Administrative Rules (“HAR”), common

carriersby motor vehicleseekinga certificateof authority to provide contractmotor carrier

servicesin the State arerequiredto file with the PublicUtilities Commission(“Commission”)

certainfinancialdataaspartoftheirapplication;

WHEREAS, Applicantmaintainsthat the disclosureof certainconfidential information

could disadvantageand harmApplicant andlor its relatedentities in that disclosureof certain

information may touch upon, among other things, Applicant’s and/or its related entities’

respectivecompany,customerand employeeprivacy concernsand otherbusinessand financial

mattersdeemedconfidential,privilegedandproprietary;

WHEREAS, CommodityForwarders,Inc. (“CFI” or “Company”) hassubmittedor will

shortly be submitting its income statementand balancesheetfor the periodJanuary1, 2008

through September30, 2008 to the Commissionas part of its Application for Certificate of

Authority;

WHEREAS, The Companymaintains that public disclosureof certain confidential



informationcontainedin theCompany’sincomestatementandbalancesheetcoulddisadvantage

theCompanyby disclosingto theCompany’scompetitorsinformationregardingtheCompany’s

operations;

WHEREAS, the Company is required under section 6-61-18 HAR to serve its

Application for Certificate of Motor CarrierCertificate or Permit For PropertyClassification,

including its income statementand balancesheet, upon the Division of ConsumerAdvocacy

(“ConsumerAdvocate;andthe ConsumerAdvocateis also ex officio a party to this proceeding

pursuantto theRulesofPracticeandProcedurebeforethe Commission(the“Commission”);

WHEREAS,the partiesdesireto establisha setof proceduresand provisionspertaining

to theuseanddisclosureof informationconsideredto beconfidentialandany informationwhich

anypartymayin thefuturecontendto be confidential;

WHEREAS,the partiesunderstandthat during the courseof the evidentiaryhearingin

this matter,if any, if it becomesnecessaryto addressany informationprovidedpursuantto this

protectiveorderduring the courseof the hearing,that portionof theproceedingwill be heardin

camera;and

NOW, THEREFORE,IT IS HEREBY STIPULATED AND AGREED, in accordance

with Section 6-61-50 of the Rules of Practice and Procedurebefore the Public Utilities

Commission,thattheCommissionissuesaprotectiveordercoveringtheconfidentialinformation

identifiedin thecourseoftheproceedingin connectionwith theApplicationasfollows:

TERMS OFTHE ORDER

1. This protective order governsthe classification, acquisition, and use of trade

secretsandotherconfidentialinformationproducedby any partyin this docket.

2. All partiesor participantsto all or any portionof this docket, includingpersons
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who aregrantedinterventionorparticipationaftertheeffectivedateof thisprotectiveorder,shall

be subjectto this protectiveorderandshall beentitledto all confidentialinformationof a party

or participant under the provisions of this protective order to the extent allowed by the

Commission.

APPLICATION OF THE UNIFORM INFORMATION PRACTICESACT

3. To theextentthatany ofthedocumentscoveredby this protectiveorderconsistof

“governmentrecords,”asdefinedin Hawaii RevisedStatutes(“HRS”) §92F-3,theprovisionsof

HRS Chapter92F(“Uniform InformationPracticesAct” or “UIPA”) shallapply to thedisclosure

of informationcontainedin suchdocuments.In theeventanyprovisionof thisprotectiveorder

conflictswith anyprovisionof theUIPA, theUIPA shallcontrol.

CLASSIFICATION

4. A party to this proceedingmay designateas confidential any information it

believes, in good faith, containstrade secretsor other confidential research,development,

commercial,financial, vendor, or bid information, including but not limited to cost support

studies. Such information shall be protectedagainst disclosureto a non-qualified person

pursuant to the terms of this protectiveorder, unless such information is declassified,or

permissionto disclosethe information to suchnon-qualifiedpersonis grantedby the party

claimingconfidentiality,asprovidedin paragraph13 below.

5. If a partydesignatesinformationasconfidentialpursuantto paragraph4 aboveor

6 below, it shall produce the confidential information in accordancewith the procedures

describedin paragraphs11 through14 below, and concurrentlyprovide certaininformation in

writing to the Commissionand the ConsumerAdvocate. If a party seeks to designate
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informationasconfidential, it must: (1) identify, in reasonabledetail,the information’s source,

character, and location, (2) state clearly the basis for the claim of confidentiality, and

(3) describe,with particularity, the cognizableharmto the producingparty from any misuseor

unpermitteddisclosureof the information. If the Commissionor any party challengesthe claim

of confidentialityof theinformation, the party claiming confidentialityshallbeartheburdenof

proofin supportingits claim ofconfidentiality,andthe Commissionwill determinewhetherthe

information is confidential and whetherit should be disclosedundera protectiveorder. Any

challengeto the confidentialityof any information shall be madein accordancewith paragraph

24 below.

6. Confidential informationprovidedto the Commissionor aparty, orally or in any

other form, shallbeprotectedasfully asconfidential informationprovidedin written form. A

party shallnotify the Commissionandthepartieswheninformationprovidedorally or in other

thanwritten form includesconfidential information. At thetime of suchnotification, the party

shall, in the mannerprovided in paragraph5 above, specify the subject-matterof such

confidential information, the basisfor the claim of confidentiality,and the cognizableharm to

theproducingparty from anymisuseor unpermitteddisclosureof the information.

FORMSOF CONFIDENTIAL INFORMATION

7. All information claimed to be confidential information shall be subjectto the

terms of this protectiveorder, and shall be treatedby all qualified persons(as definedby this

protective order) as constituting confidential information. Any notes, summaries,abstracts,or

analysesthat are preparedby counsel,experts,or other qualified persons,and reflect the underlying

confidentialinformation,shall alsobesubjectto thetermsofthis protectiveorder.
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DESIGNATION

8. Any party claiming that information is confidential shall place upon the

applicablematerialthefollowing legend:

CONFIDENTIAL

SUBJECT TO PROTECTIVE ORDER

Wheneveronly aportionof adocument,transcript,orothermaterialis deemedto contain

confidential information,the party shall, to the extentreasonablypracticable,limit the claim of

confidentialityto only suchportion. However, if suchlimitation is not reasonablypracticable,

the entiredocument,transcript,orothermaterialmaybe designatedasconfidentialinformation.

9. With respectto any confidential informationthat is not underthe controlof the

party claimingtheinformationis confidential,otherpersonsshall,to the extentrequestedby that

party, cooperateto ensurethat all copies of such confidential information bear the legend

requiredin paragraph8 above.
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10. Any partymay requestthe Commissionto designateasconfidential information

any documentor other information previously producedbut not designatedas confidential,

providedthattheparty,in themannerprovidedin paragraph5 above,specifiesthesubject-matter

of suchconfidential information, the basisfor the claim of confidentiality, andthe cognizable

harm to the producingparty from anymisuseor unpermitteddisclosureof the information. In

addition, the party claiming confidentiality shall substitutethe previouslyproduced,but not

designatedasconfidential,materialwith the identical material underdesignationasrequiredin

Paragraph8 above.

DISCLOSURE

11. Exceptas providedin paragraph13, confidential informationshall not be made

availableor disclosedto any personwho is not a “qualified person”asdefinedin paragraph12

below.

12. “Qualified person,” as used in this protective order means any one of the

following:

a. Theauthor(s),addressee(s),ororiginator(s)oftheconfidentialinformation;

b. TheCommissionandits staff;

c. The ConsumerAdvocate, its staff, counsel, (including employeesdirectly

employedby such counsel),and any consultantsretainedby the Consumer

Advocatein this proceeding;

d. Subject to paragraph4 above,Applicant and/or its relatedentities, their respective

officers, employees,and counsel(including employeesdirectly employedby such
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counsel)andany consultantsretainedby Applicantand/orits relatedentities

e. Subject to paragraph4 aboveand to the extentallowedby the Commission,

any other party or participant to this proceeding, its staff, its counsel

(including employeesdirectly employedby suchcounsel),andanyconsultants

retainedby it for this proceeding,who are not engagedin developing,

planning, marketing, or selling the party’s or participant’s products or

services,or determiningthe costsof the party’s or participant’sproductsor

servicesor designingpricesoftheparty’sorparticipant’sproductsorservices

to be chargedto customers;

f. Any other party or participant to this proceeding, its staff, its counsel

(includingemployeesdirectly employedby suchcounsel),andany consultants

retainedby it for thisproceeding,to theextentallowedby theCommission;

g. Any otherpersonapprovedby theparty assertingthe claim of confidentiality;

and

h. Any other person designated as a qualified person by order of the

Commission.

13. When a qualified personwishesto discloseconfidential information to a non-

qualified person, the qualified person must request permission from the party claiming

confidentiality. The requestshall identify the non-qualified personto whom disclosureis

desired;discloseanypast,present,or anticipatedaffiliation betweenthe qualifiedpersonandthe

non-qualifiedperson;specify the exact information to be disclosed; and statethe reasonsfor

disclosure. If permissionis grantedby the party claiming confidentiality, disclosureof the
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confidential information shall be made to suchnon-qualifiedpersonin the samemanneras

providedfor qualifiedpersonsin paragraph14 below.

PROCEDUREFOR OBTAINING ACCESS

14. Prior to disclosingconfidential information to a qualified personother thanthe

Commissionandits staffandthe ConsumerAdvocate,its staffandcounsel,thequalified person

shall readacopyof this protectiveorder,completeacopyoftheagreementattachedasExhibit A

to this protectiveorder, andsign the completedcopy of theagreement.A copy of theexecuted

agreementshallbe deliveredto thepartyclaiming confidentialityandtheCommission.

USE OF CONFIDENTIAL INFORMATION

15. Any confidential information obtainedunder this protectiveorder shall be used

solely in connectionwith this proceedingandany relatedadministrativeandjudicial proceedings

(at which timethe informationwill continueto be treatedasconfidential),and shallnot be used

for any otherpurpose,includingbusiness,governmentalor commercialpurposes,or in any other

administrativeor judicial proceeding,exceptasprovidedin paragraphs16 and 17, andexceptas

may be directedby (a) an order of court, (b) an order of the Commission,and (c) the UIPA,

includingany ruling ofthe Office ofInformationPractices.

16. Any confidentialinformationobtainedunderthisprotectiveordermaybe usedby

the Commissionand its staff in any proceedingpendingbefore the Commissioninvolving the

producingparty, or wheretheintendeduseof suchconfidentialinformationis for thepurposeof

assistingthe Commissionin fulfilling its statutorydutiesand responsibilities. Theconfidential

information shall continue to be treatedas confidential until the protectionconferredby this

protectiveorder(or anyotherapplicableprotectiveorder) is terminatedby the producingparty,

oruntil furtherorderoftheCommission.
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17. Any confidentialinformationobtainedunderthis protectiveordermaybeusedby

theConsumerAdvocate,its staff, its consultantandits counselin any proceedingpendingbefore

the Commissioninvolving the producingparty, or wherethe intendeduseof suchconfidential

information is for the purposeof assistingthe ConsumerAdvocate in fulfilling its statutory

duties and responsibilities. The confidential information shall continue to be treated as

confidential until the protection conferredby this protectiveorder (or any other applicable

protectiveorder)is terminatedby theproducingparty,oruntil furtherorderoftheCommission.

18. Unlessotherwiseorderedby the Commission,if a party desiresto file written

testimony,exhibits or pleadingswhich containor reflectthe confidential information,only that

partof thepage(s)containingor reflectingsuchinformationshallbe treatedasconfidential,and

thatpart of a hearing,if any, at which suchinformation is discussedshallbe heldin camera,or

underother conditionsimposedby the Commissionto preventunnecessarypublic disclosureof

suchinformation. A copyof any confidentialpage,with any suchinformationdeleted,shall be

filed to be included in the public record,and each such page shall contain the following

designationin theupperleft-handcorner:

Confidential Information
DeletedPursuant To
ProtectiveOrder Filed On________

RETENTION OF CONFIDENTIAL INFORMATION

19. Confidential informationshall be retainedin a locked cabinetdedicatedto the

storageof.confidential information, or otherwisesecuredto ensurethat accessto and disclosure

oftheconfidential informationis limited to aqualifiedperson.

20. Confidential informationthat is given to or filed with the Commissionor its staff

shall be separatelyboundand placedin a sealedenvelopeor otherappropriatesealedcontainer
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onwhich shallappearthefollowing legend:

THIS ENVELOPE IS SEALED PURSUANT TO
PROTECTIVE ORDER FILED ON _______ AND
CONTAINS DOCUMENTS WITH CONFIDENTIAL
INFORMATION. IT IS NOT TO BE OPENED OR THE
CONTENTS OF THIS ENVELOPE DISPLAYED OR
REVEALED EXCEPT TO QUALIFIED PERSONS
AUTHORIZED TO INSPECT THE ENCLOSED
DOCUMENTS.

21. Confidential informationshall not be reproducedor duplicated,exceptto make

working copiesandcopiesto be filed with the Commissionunderseal. If a documentcontains

information so sensitive that it should not be copiedby anyone,it shall bear the following

legend:“Copying Prohibited.”

22. If acourtor otheradministrativeagencyrequests,subpoenas,or ordersproduction

of confidential informationthat a partyor personhasobtainedunderthis protectiveorder, that

partyorperson,prior to disclosure,shallpromptlynotify thepartyclaiming confidentialityof the

request,subpoena,or order.

DURATION OF CONFIDENTIALITY

23. The confidentialityof the informationproducedpursuantto this protectiveorder

shall be preserveduntil all interestedparties, by written stipulation, terminatethe protection

conferredby this protectiveorder,oruntil furtherorderof theCommission.

APPEAL TO THE COMMISSION

24. If any interestedperson disagreeswith the designation of information as

confidential, the party claiming confidentialityand thepersonsodisagreeingshall first makea

goodfaith attemptto resolvethedisputeon an informal basis. If the disputecannotbe resolved,

the personcontestingthe confidentiality of the information shall file a motion to compel
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disclosure or any other appropriatemotion with the Commission. The party claiming

confidentialityshallbearthe burdenof proofin supportingits claim, and the Commissionwill

determinewhetherthe information shall continue to be designatedas confidential under this

protectiveorder. Pendinga disposition of the motion, the information in questionshall be

treatedas confidential information and shall not be disclosedexcept as permitted in this

protectiveorder.

NON-WAIVER OF OBJECTIONSAND RIGHTS

25. Thepartiesretaintheright to contestany assertionor finding ofconfidentialityor

ofnon-confidentiality. Nothing in thisprotectiveordershallpreventany party from objectingto

requestsfor productionofinformationor otherdiscoveryrequests.

26. The partiesretainthe right to question,challenge,and objectto theadmissibility

ofconfidentialinformationon thegroundsofrelevancyor materiality.

MODIFICATION OF THE PROTECTIVEORDER

27. The Commissionmay modify thisprotectiveorderon themotion of any party, or

on its own motion, uponreasonablenoticeto the partiesand an opportunity for hearing,or the

Commissionmay modify this Stipulationfor ProtectiveOrder upon receipt and approvalof

written stipulationby theparties.

DISPOSAL OF CONFIDENTIAL INFORMATION

28. Exceptasprovidedin paragraphs29 and30 below, within ninety (90)daysafter

the conclusionofthis proceeding,personsin possessionof confidentialinformation shall, at the

option of the party producingthe confidential information, return or destroyall suchmaterials

and all copies,notes, tapes,papers,or othermediumcontaining,summarizing,excerpting,or
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otherwise embodying any confidential information. If the party producingthe confidential

information requests destruction, the person destroying the information shall certify its

destructionto the producingparty, indicatingthe nameofthe persondestroyingthedocuments,

themethodof destruction,andtheidentity ofthe specificdocumentsdestroyed.

29. Counseland the representativesof recordfor a party shallbe entitled to retain

memoranda,pleadings, exhibits of record, written testimony, and transcriptsembodying

information derived from or incorporatingconfidential information to the extent reasonably

necessaryto preservefiles on this proceeding. The files shall not be disclosedto any other

person.

30. Confidential information produced in this proceeding shall remain in the

possessionoftheCommission,theConsumerAdvocateandcounselfor theConsumerAdvocate

for thedurationrequiredby applicablestatutes,rulesand administrativedirectives.
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SANCTIONS

31. Any personviolating this protectiveorder shall be subjectto sanctionsimposed

by theCommission.

DATED: Honolulu,Hawaii -

j~/fl/~~/ 1
Alfred P. Kuehiewind
ChiefExecutiveOfficer
CommodityForwarders,Inc.

APPROVEDAND SO ORDEREDTHIS
at Honolulu,Hawai’i.

JAN 212009

Attorneysfor the
Division of ConsumerAdvocacy
Departmentof CommerceandConsumerAffairs

FEB — 62009

PUBLICUTILITIES COMMISSION
OF THE STATE OF HAWAI’I

APPROVEDAS TO FORM:

By
Carlito P. Caliboso,Chairman

B1~7~ ~
E. Cole,Commissioner

By
Leslie H. Kondo,Commissioner

Itomura
H. Tsuchiyama

CommissionCounsel
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EXHIBIT A

BEFORETHE PUBLIC UTILITIES COMMISSION
OF THE STATE OFHAWAI’I

PROTECTIVEAGREEMENT

1. I, _________________________,have been presentedwith a copy of the

ProtectiveOrder filed by the PublicUtilities Commissionof the StateofHawaii in DocketNo.

2008- on the ______ day of , 20 (“ProtectiveOrder”).

2. I am employedby, retainedby or assisting__________________________in

DocketNo. 2008- andhaverequestedreviewof theconfidentialinformationcoveredby the

ProtectiveOrder.

3. I understandtheconfidential informationcoveredby theProtectiveOrderis to be

usedsolely to assistCOMMODITY FORWARDERS,INC. andthat unlessotherwisepermitted

by the ProtectiveOrder,I amto makeno otheruseofthe confidential information,noram I to

disclosetheconfidentialinformationto any otherperson.

4. I further understandthat at the conclusionof my assistanceto COMMODITY

FORWARDERS,INC., I shall accountfor eachcopy, extract,note and summaryof, or other

document containing any part of such confidential information to the party claiming

confidentialityand I shallabideby theprovisionsin paragraph28 of theProtectiveOrder,unless

otherwisepermittedby paragraphs29 and30 oftheProtectiveOrder.

5. I herebycertify that I havereadthe above-mentionedProtectiveOrderandagree

to abideby its termsand conditions.
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DATED at , ___________, this____________________,2009.

Signature

Address

(______________

TelephoneNumber
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CERTIFICATE OF SERVICE

The foregoing order was served on the date of

filing by mail, postage prepaid, and properly addressed to

the following parties:

DEPARTMENTOF COMMERCEAND CONSUMERAFFAIRS
DIVISION OF CONSUMERADVOCACY
P. 0. Box 541
Honolulu, HI 96809

ALFRED P. KUEHLEWIND
CHIEF EXECUTIVE OFFICER
COMMODITYFORWARDERS, INC.
11101 S. La Cienega Blvd.
Los Angeles, CA 90045
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