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MANAGEMENT OF CONDOMINIUMS


As of July 1, 2006, there exists two sets of condominium 
laws, Chapter 514A, HRS, (commonly referred to as the “old 
law”) and Chapter 514B, HRS (commonly referred to as the 
“new law”). These laws impact the creation of condominiums, 
registration of such, condominium living, and the management 
and operations of Hawaii condominiums. Part VI of the new 
law specifically relates to the “Management of Condominiums” 
and includes new provisions some of which may impact the 
rights, duties, responsibilities, liabilities of existing condo-
minium owners, associations, their boards, managing agents, 
real estate licensees, developers and their attorneys. 

What follows are summary explanations of selected provi-
sions of the new law.  These selected provisions may include 
information about how the new law might impact condomini-
ums and associations created prior to July 1, 2006, how the 
new law might impact condominiums and associations created 
after July 1, 2006, some of the differences between the old law 
and the new law, and the provisions of the old law which have 
been incorporated or carried forward into the new law. 

The explanations and discussions which follow are not in-
tended to be an exhaustive explanation or coverage of the new 
law which became effective July 1, 2006. The reader is di-
rected to the official version of the laws as they are set forth in 
the Hawaii Revised Statutes for a more definitive source of 
what the new law and old law includes. These statutes may be 
found at a local library or at the State of Hawaii’s internet post-
ing at www.capitol.hawaii.gov. You may also view the Real 
Estate Commission’s website at: www.hawaii.gov/hirec for up-
date information, announcements, forms, and other links. 

The purpose of this article/reference file is to provide con-
dominium associations, unit owners, managing agents, and re-
lated professionals, an overview of the “Management of Con-
dominium” provisions of the new law, Chapter 514B, HRS. The 
information provided herein is for informational and educational 
purposes and is not intended to be professional nor legal advice. 

The readers are advised to seek appropriate professional 
advice, including legal advice, as to how the new and old 
law applies to their respective circumstances and situations. 
1. Applicability of the Act 

(§514B-21 - Applicability to new condominiums) 
(§514B-22 - Applicability to pre-existing condomin-

iums) 
(§514B-23 - Amendments to governing instruments) 
(§514B-101 - Exceptions) 
The new law applies to all condominiums created in 

this State after July 1, 2006.  Any changes to this new law 
will apply to all condominiums that have been created after 
July 1, 2006 regardless of when the changes are made. For 
example, should the legislature change the law in 2007, the 
2007 changes shall apply to the owners, operation, and man-
agement of condominiums created after July 1, 2006. 

As to condominiums created prior to July 1, 2006, 
they must determine how Part VI of the new law dealing 
with “Management of Condominiums” and certain sections 
(listed in section 3 following) apply to its management and 
operations. It appears the new law provides that Part VI 
and certain sections apply in varying ways: 
±	 Automatically, associations need not do any-

thing to have the Part VI and certain sections ap-
ply, as long as these sections: 
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Letter from the Chair . . . Management of Condominiums from p. 1 

In July 2004, Hawaii’s condominium statute, which 
was first adopted in 1961, was substantially overhauled 
and recodified into law as Chapter 514B, Hawaii Revised 
Statutes. Various amendments to the law were passed 
this past legislative session, and are reflected in Act 273. 

This issue is dedicated to reporting on the new law, 
which went into effect on July 1, 2006. Summaries of 

the new law are included 
in this issue; however, to 
the extent your work re-
quires you to have a more 
in-depth understanding 
of how condominium 
projects are created, 
sold or managed, we rec-
ommend you read the 
actual law itself. Our 
staff is available to an-
swer questions you may 
have, and may be con-
tacted by phone at (808) 
586-2643. Various out-

reach efforts were made by the Commission to publicize 
and familiarize condominium owners, board members, de-
velopers and others in the real estate industry with the new 
law. Educational seminars were held in Hilo, Kona, Kauai, 
Maui and Oahu, various written summaries of the law were 
published and publicized, and select sections of the new 
law were discussed by staff on public television. 

The recodification of the condominium law has been a 
six-year process, and we want to thank again the members 
of the Commission’s Blue Ribbon Recodification Advisory 
Committee and past Commissioner Mitchell Imanaka, for all 
of their extraordinary effort in making this law a reality. There 
is, however, much that remains to be done, including con-
tinuing our on-going educational programs; providing guid-
ance on and interpretations of the new law to the public; 
addressing through future legislation oversights or ambi-
guities that exist in the current law; and drafting and even-
tually adopting formal Administrative Rules to supplement 
the provisions of the new law. 

It has been a pleasure serving as the Chair of the Con-
dominium Review Committee this past year, and I want to 
extend my welcome to William S. Chee, the new Chair of 
this Committee, as I move on to become the Vice Chair 
of the Real Estate Commission. Your continued support 
of the Commission is greatly appreciated. 

Sincerely, 

Stanley M. KuriyamaStanley M. KuriyamaStanley M. KuriyamaStanley M. KuriyamaStanley M. Kuriyama 
Stanley M. Kuriyama 
Chair, Condominium Review Committee 

1.	 Apply only to events and circumstances occurring 
on or after July 1, 2006, for example, to an elec-
tion of the board, meeting of an association, as-
sessment for common expenses made after July 1, 
2006; and 

2.	 Do not invalidate existing provisions of the associ-
ation’s governing documents (declaration, bylaws, 
house rules or other constituent documents), in 
such manner that the application invalidates the 
reserved rights of a developer; or is an unreason-
able impairment of contract. 

±	 Where a majority (more than fifty percent i.e. 51% 
or more) of the condominium owners by a vote 
or written consent amend its existing declaration, 
bylaws, condominium map, or other constituent 
documents, to adopt Part VI and certain sections 
as long as the amendments do not invalidate the 
rights of a developer; 

±	 Where after determining that certain provisions of 
Part VI and certain other sections of the new law un-
reasonably impair contract(s) previously made, a ma-
jority (more than fifty percent) of the condominium 
owners may choose to approve any or all of those im-
pairing sections and accordingly amend its existing 
declaration, bylaws, condominium map, or other con-
stituent documents as long as the amendments do not 
invalidate the rights of a developer. 

Associations and unit owners should consider seeking pro-
fessional advice, including legal advice in deciding the best 
course of action it should take on the applicability of the new 
law to its association. Perhaps the most reasonable course of 
action is for the majority of condominium owners to amend its 
governing documents to adopt or include all or selected provi-
sions of the new law as long as the amendments do not invali-
date a developer’s reserve rights. 

Projects created after July 1, 2006 in which no units are 
for residential uses, and projects with five units or less that is 
not subject to any continuing development rights will be sub-
ject to the management provisions of Part VI, unless they are 
expressly excluded in the declaration or bylaws of those 
projects. The one exception is that the provisions with respect 
to managing agents will apply to all projects. (§ 514B-132) 
2.	 Applicability of Specific Provisions to Preexisting 

Condominiums  (§514B-22) 
For condominiums created prior to July 1, 2006, the follow-

ing sections apply: 
§514B-3 Definitions (to the extent necessary to the 

interpretation of the following sections) 
§514B-4 Separate titles and taxation 
§514B-5 Conformance with county land use laws 

SEPTEMBER 2006 Page 2 HAWAII CONDOMINIUM BULLETIN 



Minutes§514B-35 Unit boundaries 
§514B-41(c)  Common profits and expenses (limited com-

mon elements) 
§514B-46 Merger of projects or increments 
§514B-72 Condominium education trust fund; pay-

ments by associations and developers 
Part VI Management of condominiums 
The above listed sections of the new law apply provided 

they: 
O Apply only to events and circumstances occurring on 

or after July 1, 2006 
O	 Must not invalidate existing provisions in the govern-

ing documents, if to do so would invalidate the reserved 
rights of a developer; or be an unreasonable impairment 
of contract. 

3.	 What Bylaws Must Contain 
(§514B-108 Bylaws) 
The bylaws of the association is the document that gov-

erns how the board operates and manages the property for the 
association and sets forth the powers and responsibilities of 
the board, the managing agent and unit owners. Bylaws of the 
association are required by the new law to contain provisions 
that address at least the following matters: 

O The number of directors of the board and the titles of 
the officers of the association. 

O Election by the board of the officers of the associa-
tion. 

O The qualifications, powers and duties, terms of office, 
and manner of electing and removing directors and 
officers, and the filling of vacancies. 

O The powers that the board or officers may delegate to 
other persons or to a managing agent. 

O Designation of the officers who may sign and record 
amendments to the declaration and bylaws. 

O The compensation, if any, of directors. 
O The method of amending bylaws, provided that bylaws 

may be amended by the vote or written consent of at 
least 67% of all unit owners and any amendment must 
be adopted within 365 days after it is first mailed as a 
proposed amendment. 

4.	 Amendments to the Declarations and Bylaws 
(§514B-32(a)(11)) 
(§514B-108(e)) 

The approval of the owners of at least 67% of the com-
mon interest is required to amend a declaration ex-
cept as otherwise provided elsewhere in the new law 
and as provided by any reservations to modify the 
declaration or condominium map by the developer.  The 
old law prescribed a 75% requirement. As for amend-
ments to the bylaws, the new law requires at least 67% 
of all unit owners to vote or consent in writing to the 
amendments. The old law requires 65% of all apart-
ment owners. 

5.	 Powers of the Association 
(§514B-104 Association; powers) 
While the new law does not require that the bylaws 

expressly state what powers the association has to operate 
the project, the new law does state that the association has 
broad powers to operate and manage the project (subject to 
some limitations, conditions, declaration and bylaws). The 
broad powers may include the adoption of budgets, collec-
tion of assessments, hiring and discharge of managing agents 
and other personnel, making of contracts, regulation of the 
use, maintenance, repair and modification of the common 
elements, holding title to property, imposition of fees, 
charges and penalties for late payment of assessments, levy 
reasonable fines for violations of the declaration, bylaws, 
house rules and regulations, maintenance of directors and 
officers liability insurance, borrowing of money, eviction of 
tenants of a unit owner for violations of the declaration, 
bylaws or house rules, and adoption of rules and regula-
tions that affect the use of or behavior in residential units. 

Where the bylaws are silent, the board or representa-
tive may establish a fining procedure that allows for an ap-
peal to the board with notice and opportunity to be heard 
and further subject to mediation and arbitration and or re-
quested for a DCCAAdministrative Hearing.  The fine must 
be first paid prior to its contest. 
6. Adoption of Rules and Regulations 

(§514B-105 Association; limitations on powers) 
Subject to the declaration, bylaws, and the condominium 

law (Chapter 514B, HRS), the association may adopt “house 
rules.” In residential condominiums, for some limited pur-
poses, the association may adopt “house rules” and regula-
tions that affect the use of or behavior in the units. Such 
rules are intended to prevent any use of a unit that would 
violate the declaration or bylaws; or unreasonably inter-
feres with the use and enjoyment of other units or the com-
mon elements by other unit owners, or restricts the leasing 
of residential units for underwriting and mortgage lending 
purposes. 
7.	 The Board and Some of its Powers, Duties and 

Limitations 
(§514B-106 and §514B-107 Board; powers and du-
ties; limitations) 
Except as limited by the condominium law, the declara-

tion, and bylaws, the board may act in all instances on be-
half of the association. Examples of some of these instances 
include the power to vote proxies to elect members of the 
board as provided in section 514B-123, HRS; filling vacan-
cies to serve until the next annual or special meetings, bor-
rowing money for various purposes involving the common 
elements and personal property of the project, subject to 
approval requirements and spending limits contained in 
the project documents, and the vote or written consent of 
50% of the owners. 
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The board may not, however, amend the declaration or 
bylaws, remove the condominium from the new law, elect 
members of the board (but may fill vacancies) or determine 
the qualifications, powers, duties, or terms of board mem-
bers. 

In the performance of their duties, the directors and 
officers of a board owe a fiduciary duty to the association 
similar to that of officers and directors of a nonprofit cor-
poration. If a director has a “conflict of interest,” defined 
as an issue in which a director has a direct personal or 
pecuniary interest not common to other members of the 
association, the director shall not vote at any board meet-
ing on any such issue. The director shall disclose the 
nature of the conflict of interest prior to a vote on that 
issue at the board meeting, and the minutes of the meeting 
shall record the fact that a disclosure was made. Addi-
tional laws provide for the expenditure of association funds 
by directors for travel, directors’ fees, per diem, education, 
and training. 

The board shall be comprised of at least three (3) mem-
bers who shall be elected not later than the termination of 
any period of developer control. However, projects cre-
ated after May 18, 1984, with 100 or more units, must have 
at least nine (9) members unless there is an amendment to 
the bylaws to reduce the number.  Condominium projects 
where 70% of the owners do not reside at the project may 
amend the bylaws to reduce the board to as few as five 
members at an annual or special meeting called for that 
purpose or by written consent of a majority of owners. 

To serve, board members must be unit owners or co-
owners, vendees under an agreement, a trustee of a trust, a 
partner, officer or member or other persons authorized to 
act on behalf of a legal entity, i.e. a corporation or limited 
liability company.  However, in these situations there shall 
be only one representative from each unit. A resident man-
ager or an employee of the condominium cannot serve on 
the board. An owner can be a board member but not an 
officer of an association and an employee of a managing 
agent. However, the owner/board member cannot partici-
pate in any discussion regarding the management contract 
including an executive session about the management con-
tract or property manager. 

8. Voting and Voting by Proxies at Association Meetings 
(§514B-123 Association meetings; voting; proxies) 
(§514B-124 Association meetings; purchaser’s right 

to vote) 

Voting In Person Or By Using A Proxy 

A unit owner may vote in person or by proxy at any 
meeting of the association. Owners may vote by proxy 
through a duly executed proxy signed by the unit owner. 
The duly executed proxy may be mailed or electronically 

transmitted. The unit owner may revoke a proxy given only 
by actual notice of revocation to the secretary of the associa-
tion or the managing agent. A proxy is void if it purports to be 
revocable without notice. 

Voting When Units Are Co-Owned 

If a unit is co-owned by several owners and one of the 
owners is present at a meeting, that owner is entitled to cast 
all the votes allocated to that unit. Unless the declaration 
expressly provides otherwise, if more than one of the co-
owners are present, the votes allocated to that unit may be 
cast only in accordance with the agreement of a majority of 
the owners. There is deemed to be majority agreement if any 
one of the owners casts the votes allocated to that unit with-
out protest by any of the other owners of the unit to the 
person presiding over the meeting before the polls are closed. 
Each owner of the unit may vote or register protest to the 
casting of votes by the other owners of the unit through a 
duly executed proxy. 

Voting When There Is An Agreement Of Sale 

The purchaser of a unit pursuant to a recorded agree-
ment of sale shall have all of the rights of a unit owner, includ-
ing the right to vote, except that the seller of the unit may 
retain the right to vote on certain matters that substantially 
affect the seller’s interest. 

Valid Proxies 

A proxy, to be valid, is subject to the following proce-
dures and rules: 

(1) It must be delivered to the secretary of the associa-
tion or the managing agent, if any, no later than 4:30 p.m. on 
the second business day prior to the date of the meeting to 
which it pertains; 

(2) It must contain at least the name of the association, 
the date of the meeting of the association, the printed names 
and signatures of the persons giving the proxy, the unit num-
bers for which the proxy is given, the names of persons to whom 
the proxy is given, and the date that the proxy is given; and 

(3) Where the association has decided to adopt a stan-
dard proxy form, the form must contain boxes wherein a unit 
owner can indicate that the proxy is given: 

(a) For quorum purposes only; 
(b) To the individual whose name is printed on a line 

next to this box; 
(c) To the board as a whole and that the vote is to be 

made on the basis of the preference of the majority of the 
directors present at the meeting; or 

(d) To those directors present at the meeting with the 
vote to be shared with each director receiving an equal percent-
age. 
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(e) The proxy form shall also contain a box wherein the 
owner may indicate that the owner wishes to obtain a copy of 
the annual audit report. 

There are additional rules governing proxies and their use: 
(1) A proxy shall only be valid for the meeting to which the 

proxy pertains and its adjournments, may designate any person 
as proxy, and may be limited as the unit owner desires and indi-
cates; provided that no proxy shall be irrevocable unless coupled 
with a financial interest in the unit. 

(2) A copy, facsimile telecommunication, or other reliable 
reproduction of a proxy may be used in lieu of the original proxy 
for any and all purposes for which the original proxy could be 
used; provided that any copy, facsimile telecommunication, or 
other reproduction shall be a complete reproduction of the en-
tire original proxy. 

(3) The rights of a holder of any proxy under a first mort-
gage of record encumbering a unit or under an agreement of sale 
affecting a unit are preserved. 

(4) No managing agent or resident manager, or their em-
ployees, shall solicit, for use by the managing agent or resident 
manager, any proxies from any unit owner of the association 
that retains the managing agent or employs the resident man-
ager.  The managing agent or resident manager shall not cast 
any proxy vote at any association meeting except for the pur-
pose of establishing a quorum. 

(5) No board shall adopt any rule prohibiting the solicita-
tion of proxies or distribution of materials relating to association 
matters on the common elements by unit owners. A board may 
adopt rules regulating reasonable time, place, and manner of the 
solicitations or distributions of proxies, or both. 

Boards and Individual Owners Can Use Association Funds To 
Distribute Proxies After Meeting Certain Conditions 

If any board intends to use association funds to distribute 
proxies, including the standard proxy form, it shall first post 
notice of its intent to distribute proxies in prominent locations 
within the project at least 21 days before its distribution of prox-
ies. The old law, Chapter 514A, HRS, requires the posting to be 
done at least 30 days prior to distribution of the proxies. The old 
law is still applicable to condominiums created prior to July 1, 
2006 where the association has not amended its governing docu-
ments to include this provision of the new law, Chapter 514B, 
HRS. 

If any owner wishes to use association funds to solicit 
proxies, the owner must, within 7 days after the board has posted 
the required notice of its intent to use association funds to 
distribute proxies, submit the owner’s request and statement to 
the board and the board has two choices: (a) to mail a proxy form 
containing the names of all owners who have requested the use 
of association funds for soliciting proxies accompanied by their 
statements; or (b) to mail a proxy form containing no names, but 
accompanied by a list of names of all owners who have requested 
the use of association funds for soliciting proxies and their state-
ments. 

An owner’s statement shall be limited to black text on 
one single-sided 8-1/2" x 11" page of white paper, indicat-
ing the owner’s qualifications to serve on the board or rea-
sons for wanting to receive proxies. Under the old law, the 
owner is limited to a 100-word statement. 

9.	 Changes to Common Elements Including Limited

Common Elements


The initial declaration and bylaws of a project estab-
lishes what are common elements and limited common ele-
ments of the condominium project. Generally, at least ap-
proval of 67% of the owners of the common interest must be 
obtained to make changes to the common elements. The 
unit owners may also designate additional areas to be com-
mon elements or subject to common expenses with the ap-
proval of at least 67% of the owners of the common interest. 

However for some limited circumstances, without the 
approval of 67% of the owners of the common interest, the 
unit owners and or the board of directors are given various 
powers to effect changes to the common elements and how 
they are managed. These limited circumstances include: 
±	 The acquisition of a unit for a resident man-

ager which may be purchased with just board 
approval; (§514B-104(a)(8)); 

±	 Changing common element open spaces or 
landscaped  spaces to other uses shall not 
require an amendment to the declaration; 

±	 Minor additions or alterations of the common 
elements for the benefit of individual units 
are permissible if it does not impact the inter-
est of other owners. (§514B-38(3)); 

±	 Non-material additions and alterations of the 
common elements or  a unit that does not 
jeopardize soundness or safety of the prop-
erty, reduces the value, impair any easement, 
detract from the appearance of the project, or 
interferes with or deprives any nonconsenting 
owner of the use or enjoyment of any part of 
property, or directly affect any non-consenting 
owner; 

±	 Transfer of limited common elements between 
units, which in most cases applies to parking 
stalls within the project, these may be exchanged 
between owners by the owners involved sign-
ing and recording an amendment of the decla-
ration and delivering a copy of the amendment 
to the association. Mortgages or leases affect -
ing the units may additionally require further con-
sents for the transfers of limited common ele-
ments to be effective. (§514B-40); 

±	 The board may determine that certain limited 
common element expenses will instead be 
paid by all unit owners in accordance with 
the undivided common interest appurtenant to 
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each unit. To do this, the board must rea-
sonably determine that the e xtra cost to 
separately account a nd bill for the limited 
common  el ement ex pens es is not justi-
fied. The board may do this by resolution 
after considering a number of factors, such as 
the amount at issue , the difficulty of seg-
regating the costs , the number of units in-
volved and the difference between special 
assessments and assessment by common inter-
est. (§514B-41(c)). 

10.	 Association Fiscal Matter; Assessments for Com-
mon Expenses (§514B-144) 
The Association assesses owners for common ex-

penses in proportion to the unit owner’s common interest 
based on a budget that is adopted, distributed or made avail-
able at least annually to unit owners. For any past due 
common expenses assessment or installment the board 
may assess unit owners at a rate not to exceed 18% per 
year.  Apparently the old law provides no specific percent-
age. The new law clearly provides that a unit owner can be 
exclusively assessed a common expense which is incurred 
because of the unit owner’s misconduct. In addition, un-
less the declaration or bylaws provide differently, the new 
law allows a board to adopt a resolution that certain lim-
ited common element maintenance, repair, and replace-
ment expenses will be assessed to all unit owners in ac-
cordance with their undivided common interest instead of 
the unit owner.  The new law provides the board must de-
termine that extra costs to separately account for those 
limited common element expenses are not justified prior 
to adopting such a resolution. 
11.	 Provisions Covering New Matters Under the New 

Law 
There are provisions in Part VI “Management of Con-

dominiums” that have no counterpart under the old exist-
ing law (§514A, HRS). These provisions, standards for 
officers and board members, judicial assistance to the as-
sociation, high-risk components in a project and elderly 
unit owners (called “aging in place”) warrant a special dis-
cussion and are included below.  There are, of course, many 
other changes to provisions that existed under the old law 
but that have been re-enacted in a slightly different form 
and with changes. 
11.1 Standards for Officers and Board Members 

(§514B-106 – Board; powers and duties) 
The new law clarifies the duties that officers and board 

members owe to the association in the performance of their 
duties. Specifically, all such persons owe the association a 
fiduciary duty and shall exercise the degree of care and 
loyalty required of an officer or director of a nonprofit cor-
poration organized under HRS Chapter 414D. In general, 

this means that officers and directors of an association must 
discharge their duties in good faith and with the care an ordi-
narily prudent person in a like position would exercise under 
similar circumstances, and in a manner that the director or officer 
reasonably believes is in the best interest of the association. 
Directors and officers may rely on information, opinions, reports 
or statements prepared or presented by employees, managing 
agents, attorneys and accountants who the directors and offic-
ers reasonably believe are reliable and competent in the matters 
presented. 
11.2  Judicial Assistance 

(§514B-111 – Judicial power to excuse compliance with re-
quirements of declaration or bylaws) 
In certain situations where an attempt has been made to 

amend the declaration or bylaws of a project and the necessary 
vote cannot be obtained, new provisions of the new law permit 
a party to seek the court’s assistance in allowing the project to 
proceed without the required vote for adoption of the amend-
ments. The provisions for which the court may excuse compli-
ance with include: (1) a provision limiting the amount of any 
assessment that can be levied against individually owned prop-
erty; (2) a provision requiring that an amendment to the decla-
ration or bylaws be approved by lenders; (3) a provision requir-
ing a vote of at least 67% of the common interest as long as the 
provision does not prohibit or materially restrict the use or 
occupancy of an individually owned unit, change the basis for 
allocating voting rights or assessments among the unit owners, 
or apply to less than all of the unit owners; (4) a requirement 
that an amendment be signed by all unit owners; and (5) a quo-
rum requirement for meetings of unit owners. 

However before the court excuses the compliance with the 
provisions described above, the court must find first that com-
pliance may unreasonably interfere with the association’s abil-
ity to manage the common elements, administer the project or 
carry out any other function set forth in the declaration or by-
laws and compliance with the provision at issue is not neces-
sary to protect the legitimate interests of the owners or lend-
ers. 

It is expected that any appeal to a court for action on these 
provisions would be undertaken by the board on behalf of an 
association. If so, the board is required to give notice to all unit 
owners by certified mail of the date, time and place of any court 
hearing that is scheduled. 
11.3.  Expansion of Executive Session Matters 

(§ 514B-125 - Board Meetings) 
There has been an expansion of the circumstances in 

which the board, upon approval of a majority of a quorum of 
its members, may adjourn a board meeting to reconvene in ex-
ecutive session. While personnel matters and litigation in which 
the board is involved were covered under the old law, the new 
law adds situations in which it is necessary to protect the attor-
ney-client privilege of the association and the interests of the 
association while contracts, leases and other commercial trans-
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actions are being discussed or negotiated. (§514B-125(b)) 
11.4 Directors and Conflicts of Interests 

(§514B - 125(f), HRS) 
The new law prohibits directors with a “conflict of interest” 

from voting at any board meeting on any issue in which the 
conflict exists. The new law also requires the conflicted director 
to disclose the nature of the conflict prior to a vote on the issue 
and requires the board minutes to record the fact that a disclo-
sure was made. The new law defines “conflict of interest” to 
mean “an issue in which a director has a direct personal or 
pecuniary interest not common to other members of the asso-
ciation.” 
11.5  Upkeep of Condominium; High-Risk Components 

(§514B-138 - Upkeep of condominiums; high-risk compo-
nents) 
The new law permits a board to identify what are called 

“high-risk components” in order to take steps to prevent com-
monplace accidents in units that tend to cause damage to other 
units in a project, such as the rupturing of washing machine 
hoses or leaking water heaters. The board can determine that 
certain portions of the units or certain objects or appliances 
within the units, such as washing machine hoses and water 
heaters, are high-risk components because they pose a particu-
lar risk of damage to other units or the common elements if they 
are not properly inspected, maintained, repaired, or replaced by 
owners. 

The board may determine what these high-risk components 
are after notice to all unit owners and an opportunity for owner 
comment. After identifying the high-risk components in the 
project, the board may require any or all of the following: 

(1) Inspection at specified intervals; 
(2) Replacement or repair at specified intervals whether or 

not the component is deteriorated or defective; and 
(3) Replacement or repair may have to meet particular stan-

dards or specifications, may include additional components or 
installations, or may be done using contractors with specific 
licensing, training, or certification, all be specified or approved 
by the board. 

If a unit owner fails to follow requirements imposed by the 
board, the association, after reasonable notice, may enter the 
unit to perform the requirements at the sole cost and expense of 
the unit owner, which costs and expenses shall be a lien on the 
unit. 
11.6 Tort Liability 

(§514B - 141-Tort and contract liability) 
Another provision that has no counterpart in the old law is 

a provision that states that a unit owner is not personally liable 
for any injury or damage arising out of the condition or use of 
the common elements. The provisions of this section also stops 
the running of the association’s statutory time period for the 
filing of any lawsuit for any right of action the association may 
have against a developer until the period of developer control 

ends. This tolling of the time period does not apply to unit 
owners and officers. 
11.7 Aging in Place
       (§514B - 142 Aging in place; limitation on liability) 

The new law has adopted provisions allowing the as-
sociation to deal with an elderly unit owner, defined for this 
section only as age sixty-two or older, who may require 
services and assistance to maintain independent living in such 
owner’s unit; so that such owner will not pose any harm to 
self or to others and will not be disruptive to the condo-
minium community because of the following problems of 
aging and aging in place: 

(1)	 The inability to clean and maintain an indepen-
dent unit; 

(2)	 Mental confusion; 
(3) Abusing others; 
(4) Inability to care for oneself; 
(5) Inability to arrange for home care; 
(6) Loneliness and neglect; or 
(7)  Inappropriate requests of others for assistance. 
Upon a report, observation, or complaint relating to an 

elderly unit owner that identifies one of the problems set 
forth above, the board may request a functional assess-
ment regarding the condition of the elderly unit owner, as 
well as recommendations for the services the elderly unit 
owner may require to continue to live independently with-
out any harm to self or to others and to avoid disruption to 
the condominium community.  The board may recommend 
available services to the elderly unit owner. 

If an elderly unit owner ignores or rejects a request for, 
or the results from, an assessment and recommendations, 
the association, with no liability for cross-claims or coun-
terclaims, may file appropriate information, pleadings, no-
tices or the like with appropriate agencies or courts to seek 
an appropriate resolution for the condominium community 
and for the elderly unit owner. 

The association, its board, unit owners and their 
agents and tenants shall not have any legal responsibility 
or legal liability, with respect to any actions or recommen-
dations the board takes on any report, observation or com-
plaint made, or for not requesting, or for declining to re-
quest a functional assessment of, and recommendation for, 
an elderly unit owner regarding problems of aging and ag-
ing in place. There is no affirmative duty on the part of the 
association, its board, the unit owners or their agents or 
tenants to request or require an assessment and recom-
mendations with respect to an elderly unit owner. 

Costs and fees for assessments, recommendations, and 
actions contemplated in this section shall be as set forth in 
the declaration or bylaws. 
12.	 Association Meetings, Notices, Minutes 

Association meetings shall be held at least once each 
year and shall be conducted in accordance with the most 
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recent edition of Robert’s Rules of Order Newly Revised.  The 
meetings are generally held at the project site but the board 
may decide to hold a meeting somewhere else within the state. 
A new provision has been added which allows an association 
meeting to be held outside the state in the event of a natural 
disaster, such as a hurricane. (§514B-121(e)) In addition, where 
the declaration or bylaws provide, meetings may be conducted 
by any means that allow participation by all unit owners in 
any deliberation or discussion, i.e. video or speaker phone 
telephone conferencing. 

Notice of association annual meetings and special meet-
ings are usually given to owners by written notices that are 
mailed. Such notices can also be hand-delivered. A new 
provision allows notices to be sent by electronic mail to the 
electronic mailing address designated in writing by a unit 
owner.  This method of receiving notices is at the option of 
each unit owner. (§514B-121(c)) 

The notice of any meeting besides stating the date, time, 
place and items on the agenda, must include the general na-
ture and rationale of any proposed declaration or bylaws 
amendment and any proposal to remove a member of the 
board. 

Minutes of an association meeting have been usually 
approved at the next succeeding meeting. The new law per-
mits the board to approve the minutes within sixty days after 
the meeting if authorized by the owners at the annual meet-
ing. If the board approves the minutes, owners shall be given 
a copy or notified of their availability within thirty days after 
approval. An owner may offer corrections to the minutes at 
an association meeting. (§514B-122) 
13. Board Meetings, Notices, Minutes 

The board shall meet at least once a year and shall con-
duct the meeting in accordance with the most recent edition 
of Robert’s Rules of Order Newly Revised.  Unless a quorum 
of the board votes otherwise, board meetings, other than 
executive sessions, shall be open to all members of the asso-
ciation, allow for the participation of association members 
who are not on the board. In addition, unless otherwise pro-
vided in the declaration or bylaws, a board may permit any 
meeting to be conducted by any means of communication as 
long as all the directors may simultaneously hear each other 
during the meeting. If the board permits, any unit owner may 
also participate by the same means which allows simulta-
neous communication and the board may require the unit 
owner to pay for the costs associated with this type of par-
ticipation. 

Notice of board meetings under the new law changed 
slightly.  The notice must be posted by the managing agent, 
resident manager, or a member of the board, in prominent 
locations within the project 72 hours prior to the meeting or 
simultaneously with notice to the board. Under the old law 
the posting of the notice is required whenever practical. 

Except for motions voted in executive session, board min-
utes shall include the recorded vote of each board member on 
all motions. Approvals of these minutes shall be made no later 
than the second succeeding regular meeting and shall be avail-
able within seven calendar days after approval. Unapproved 
final drafts of the minutes shall be available within 60 days after 
the meeting. However, executive session minutes may be with-
held if the publication of such defeats the lawful purpose of the 
executive session. 
14. Association Records 

(§514B-105(d) Association; limitations on powers.) 
(§514B-152 Association records; generally.) 
(§514B-153 Association records; records to be main-

tained.) 
(§514B-154 Association records; availability; disposal; 

prohibitions.) 
The new law allows the association to comply with the 

requirements of making certain association records available 
for examination and copying through downloading from an 
internet site. An association electing this option must make 
the records available free of charge to unit owners who elect 
this option. In general, the new law left substantially unchanged 
the old law requirements governing the maintenance, availabil-
ity, disposal and costs for examination of and obtaining copies 
of association records. However, since the subject of records, 
maintenance and availability is of such importance to an 
association’s and unit owner’s’ ability to self govern, a non-
exhaustive summary of the requirements follow. 

General Requirements 
Except as otherwise provided by law, all financial and other 

records shall be made available for examination by any unit 
owner and an owner’s authorized agent.  However, the circum-
stances of availability is dependent on the type of record re-
quested. On the subject of record storage, the association’s 
financial records and other records shall be stored on the is-
land where the project is located. If original records, including 
but not limited to invoices, are required to be sent off-island, 
copies of the records shall be maintained on the island where 
the project is located. 

On the subject of costs, the association cannot charge a 
unit owner for requesting any legal or other information from 
the association, unless the association in advance notifies the 
unit owner that it intends to charge the unit owner for the 
reasonable cost (§514B-105(d), HRS). 

On the subject of disposal of records, a managing agent 
may dispose of the records of any association that are more 
than 5 years old, except for tax records, which shall be kept for 
7 years. The managing agent is relieved of any liability for 
disposing the records where it follows the required procedures 
including the giving of a written notice to the board of its intent 
to dispose the records and allowing the board not less than 60 
days to retrieve the records. 
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Specific Records, Types, Maintenance, Availability, Disposal, 
Costs 

There are numerous provisions (cited above) that detail what 
records and documents the association is required to keep and 
make available to owners or their authorized agents. Attached as 
Appendix I is a summary explanation of those records and the 
conditions and terms relating to maintenance, availability, dis-
posal, prohibitions, and costs of records. 

15. Insurance 
(§514B-143) 
Under Chapter 514A, HRS, the insurance provisions were 

limited. The association was required to obtain fire insurance and 
flood insurance if the property was located in a special flood 
hazard area. Directors’ and officers’ liability insurance was op-
tional and left to the board to decide on whether to obtain cover-
age and the amount of coverage. A fidelity bond was also re-
quired in an amount equal to $500 times the number of units in the 
project to cover all officers, directors, employees and managing 
agents who handle, control or have custody of the funds of the 
association in an amount not less than $20,000 or more than 
$100,000. 

Under the new law, the association is required to minimally 
obtain: 
O property insurance on the common elements, for special 
form causes of loss, in a total amount at not less than the full 
insurable replacement cost, less deductibles, but including the 
increased construction costs due to changes in meeting new 
building code requirements; 
O commercial general liability insurance of $1,000,000 or 
more to cover claims for liabilities arising in connection with the 
ownership, existence, use or management of the property; 
O fidelity bond coverage to cover persons, including the 
managing agent a nd its employees who cont rol or dis-
burse funds of the association in an amount equal to $500 
times the number of units but the limit has been raised to not 
greater than $200,000 where a project has more than five 
units; 
O directors and officers liability coverage at a level deemed 
reasonable by the board if not limited by the declaration or by-
laws; 
O flood insurance if property is located in a special flood 

hazard area as delineated on flood maps issued by the 
Federal Emergency Management Agency; and 
O any other insurance as provided by the declara-
tion, bylaws, or the board, including workers compensa-
tion, employment practices, etc. 

Additional provisions have been added specifying 
the scope of insurance coverage and conditions for build-
ings with attached units and detached units. For example, 
in a building with attached units, the insurance need not 
cover “improvements and betterments” within the bound-
aries of the unit. Should “improvements and betterments” 
be covered, any increased cost may be assessed against 
the units affected. 

On a claim for damage to a unit or the common ele-
ments, the new law after an opportunity for a hearing al-
lows the Board to elect to pay a deductible as a common 
expense or assess the deductible amount against an owner 
who caused the damage. Of note, the new law allows the 
board with the majority of owners’ votes or written con-
sent to require unit owners to obtain reasonable types 
and levels of insurance. If the unit owner does not pur-
chase or produce the board requested insurance cover-
age, the directors may purchase the insurance and charge 
the reasonable premium cost back to the unit owner. 

The new law relieves the association or board from 
any liability to any person either with regard to the failure 
of unit owner to purchase the insurance; or a board deci-
sion to purchase or not to purchase the requested insur-
ance for the owner, the timing, amount of or type of cover-
age. 

The general information and instructions contained 
herein have been prepared by the staff of the Real Estate 
Branch pursuant to Hawaii Administrative Rules Section 
16-201-92 and is not an official or binding interpretation, 
opinion or decision of the Hawaii Real Estate Commission 
(Commission) or the Department of Commerce and Con-
sumer Affairs. Should anyone desire an informal non-bind-
ing interpretation from the Commission, please submit the 
request in writing to the Commission or should anyone 
desire a formal binding opinion, file for a declaratory rul-
ing. Please contact any condominium specialist at (808) 
586-2643 for the forms to request for declaratory ruling. 

CAVEAT 

The information provided herein is time sensitive and subject to change without prior notice. Please check the Commission’s 
website for any updates to the information provided herein. Any inconsistencies between the law and the provided 
information and forms the applicable law controls. 
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SPECIALISTS OFFICE FOR THE DAY AND

REAL ESTATE RENEWAL WORKSHOPS COMING IN NOVEMBER


In November, condominium specialists and real estate specialists will be visiting the different islands for real estate 
renewal workshops and specialists’ office for the day and is open to the public. The sessions will be held at the local board 
of realtors offices on: 

Friday, November 17 – Kauai Monday, November 27 – Honolulu

Monday, November 20 – Maui Tuesday, November 28 – Kona

Tuesday, November 21 – Hilo


Please check the Real Estate Commission’s website at:  www.hawaii.gov/hirec for update information on the time and 
location of these workshops. 

2006 REAL ESTATE COMMISSION SCHEDULE

Laws & Rules Review Committee – 9:00 a.m. Education Real Estate Commission 
Review Committee – Upon adjournment of the Laws & 9:00 a.m. 

Rules Review Committee Meeting. Condominium Review 
Committee – Upon adjournment of the Education Review

Committee Meeting, which is upon the adjournment of

the Laws & Rules Review Committee Meeting, which


convenes at 9:00 a.m.


Tuesday, October 10, 2006 Friday, October 27, 2006 

Wednesday, November 8, 2006 Wednesday, November 22, 2006 

Wednesday, December 6, 2006 Friday, December 15, 2006 

All meetings will be held in the Queen Liliuokalani Conference Room of the King Kalakaua Building, 335 Merchant Street, 
First Floor.  Meeting dates, locations and times are subject to change without notice.  Please visit the Commission’s 
website at www.hawaii.gov/hirec or call the Real Estate Commission Office at 586-2643 to confirm the dates, times and 
locations of the meetings. This material can be made available to individuals with special needs. Please contact the 
Executive Officer at 586-2643 to submit your request. 

Condo Communities Attend Recodification Education Sessions


The Real Estate Commission (Commission) provided 
several educational sessions on the new condominium 
law, Chapter 514B, Hawaii Revised Statutes (HRS) on 
Maui, Kauai, Kona, Hilo and Honolulu. 

These sessions were held in readiness for the up-
coming new condominium law which was eventually 
signed by Governor Linda Lingle on July 5, 2006 [Act 
273 (SLH 2000)]. 

An additional session was held on September 7, 2006 
at the State Capitol in Honolulu. 

The sessions were divided in two (2) parts: gover-

nance/management of condominiums and project reg-
istration/sales. The volunteer speakers included: 
Mitchell Imanaka, Esq. (former Commissioner), Ken-
neth Chong (Condominium Consultant), John Morris, 
Esq., Joyce Neeley, Esq., Richard Kiefer, Esq., Galen 
Leong, Esq. (Condominium Consultant) as well as the 
Condominium Specialists. On behalf of the Commis-
sion, we say, “Thank You” to these volunteers. 

You may find Chapter 514B, HRS, and the power 
point presentation for the presentations at the 
Commission’s web site at:  www.hawaii.gov/hirec. 
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