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. EXECUTIVE SUMMARY

Act 121, Senate Bill No. 2220, S.D.1 H.D.2 C.D.1 (2010), established a Construction Site
Inspection Task Force (CSITF) to analyze the feasibility and potential complications of
implementing a task force to investigate and inspect construction sites for unlicensed
contractors, undocumented workers, and workplace safety violations. The Act also
provided that the CSITF examine and report on a number of enforcement-related issues.

The Act also required that the CSITF submit a report to the Legislature no later than sixty
days prior to the 2011 regular session.

Pursuant to Act 121, the designee of the Director of the Department of Commerce and
Consumer Affairs served as Chair of the CSITF. Members consisted of two
representatives each from the Department of the Attorney General; Department of Labor
and Industrial Relations' Disability Compensation Division, Occupational Safety and
Health Division, and Unemployment Insurance Division; Department of Taxation; and
the Department of Commerce and Consumer Affairs. Members also included a
representative from the City and County of Honolulu Department of Planning and
Permitting and the County of Maui Department of Public Works.

The CSITF convened four times over a five-month period to discuss the various issues
raised in Act 121. The CSITF created a permitted interaction group in accordance with
Haw. Rev. Stat. 92-2.5.

Based on its discussions and actions taken, the CSITF adopted several recommendations,
as detailed in Section V1 of this Report.

II. INTRODUCTION

Act 121, Senate Bill No. 2220 S.D.1 H.D.2 C.D.1 (2010), established a CSITF to analyze
the feasibility and potential complications of implementing a task force to investigate and
inspect construction sites for unlicensed contractors, undocumented workers, and
workplace safety violations. The Act also charged the CSITF with examining a number
of related enforcement issues.

Specifically, the Act provided that the CSITF examine and report by November 19, 2010,
on the following items:

(1) Advantages/disadvantages of information sharing among the participating
agencies necessary to combat unlicensed contracting, the use of undocumented workers,
and workplace safety violations, including a discussion of the potential advantages and
disadvantages of a shared automated information database systems, common case
numbers, and a centralized debt collection system;

(2) Ways to improve the coordination of activities among the participating agencies;
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(3) Ways to pool, focus, and target the enforcement resources of the participating
agencies to deter tax evasion, unlicensed contractor activity, and workplace safety
violations and to maximize recovery of penalties for violations of laws and rules;

(4) Ways to reduce enforcement costs wherever possible by eliminating duplicative
audits and investigations;

(5) The scope of potential cases of violations and noncompliance with tax laws that
could be identified, audited, investigated, prosecuted through civil action, or referred for
criminal prosecution;

(6) Actions and authority needed by the task force to undertake and publicize its
activities;

(7) Recommendations for any legislation needed to accomplish the goals and to
implement the recommendations of the CSITF, e.g.:

(A)  Eliminating barriers to interagency information sharing;

(B)  Improving the ability of the participating agencies to audit, investigate,
and prosecute violations;

(C)  Deterring violations and improving voluntary compliance;

(D)  Establishing centralized, automated data collection services for the
participating agencies; and

(E)  Emphasizing civil penalties instead of criminal ones whenever possible;
and

(8) Identification of funding streams and estimated expenditures needed in order to

fully implement the recommendations of the CSITF.

CSITF members met on July 27, 2010, September 7, 2010, October 12, 2010, and
November 9, 2010. The CSITF was comprised of 15 members from four State
departments and two county offices.

I11. MEMBERSHIP

In accordance with Act 121, the CSITF consisted of the following voting members:

Ms. Jo Ann Uchida, Esq.
Designee of the Director of Commerce and Consumer Affairs, Chair
Department of Commerce and Consumer Affairs

Mr. Rodney Tam, Esq.
Mr. Herbert Lau, Esq.
Department of the Attorney General

Ms. Daria Loy-Goto, Esq.
Ms. Verna Oda
Department of Commerce and Consumer Affairs
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Mr. Keith Kim

Ms. Wendy Nakahara

Disability Compensation Division
Department of Labor and Industrial Relations

Mr. Jamesner Dumlao/Mr. Ryan Markham*
Mr. Clayton Chun

Occupational Safety and Health Division
Department of Labor and Industrial Relations

Ms. Tanya Lee

Ms. Wendy Maher

Unemployment Insurance Division
Department of Labor and Industrial Relations

Mr. Ronald Randall/Mr. Thomas Torkildson?
Ms. Gail Nakagawa/Mr. Josh Kreye®
Department of Taxation

Mr. Ralph Nagamine
County of Maui Public Works Department

Mr. Tim Hiu

Department of Planning and Permitting
City and County of Honolulu*

V. DISCUSSION

l. OBJECTIVES OF A TASK FORCE TO INVESTIGATE AND INSPECT

CONSTRUCTION SITES

This CSITF was charged with evaluating the feasibility of a task force to investigate and
inspect construction sites for unlicensed contractors, undocumented workers, and
workplace safety violations, and to examine related enforcement issues. In order to do
so, CSITF members discussed a number of possible objectives for such a task force:

! Mr. Dumlao attended the CSITF meeting on July 27, 2010. Mr. Markham replaced Mr. Dumlao, who left

HIOSH, at subsequent meetings.

2 Mr. Randall attended the CSITF meeting on July 27, 2010. Mr. Torkildson, supervisor of DOTax' new

Special Enforcement Section, replaced Mr. Randall at subsequent meetings.

® Ms. Nakagawa attended the CSITF meetings on July 27, 2010, and September 7, 2010. Mr. Kreye,
investigator with the Special Enforcement Section, replaced Ms. Nakagawa at subsequent meetings.

* Representatives of the Kauai and Big Island permitting departments were invited to serve as CSITF
members, but fiscal restrictions prevented their participation. Mr. Art Challacombe of the Honolulu City
and County Planning and Permitting Department attended all CSITF meetings as a member of the public.
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A. Curtail or deter “underground” or cash businesses, as referenced in
Section 1 of Act 121;
B. Maximize tax revenues;
C. More efficiently prosecute businesses that are noncompliant with
workplace safety or labor laws and/or bring businesses into compliance; or
D. Use a task force model for three specific types of violations: unlicensed

contracting, undocumented workers, and workplace safety.

The questions raised in Act 121 lent themselves to a number of different enforcement
tracks, depending upon the particular goals of the task force.

Il. THE CALIFORNIA MODEL

The CSITF was fortunate to have as a resource David Fogt, Chief of Enforcement,
Contractors State Licensing Board (CSLB), State of California. Mr. Fogt was generous
in providing time, information, and expertise on various aspects of California’s
underground economy enforcement initiatives. Mr. Fogt’s insights were valuable
because much of the language of Act 121 was similar to or based upon legislation in
California.

CSLB handles both licensing and enforcement of the contracting licensing law.
California has approximately 300,000 licensed contractors. The CSLB has an estimated
435 positions (including approximately 70 investigators who handle consumer
complaints and 65 investigators who handle joint enforcement or unlicensed activity) and
an annual operating budget of $55-60 million that is primarily special funded. CSLB
receives approximately 20,000 complaints per year.

Over the course of the past several years, the CSLB has developed a multi-pronged
approach to contractor enforcement. The CSLB: 1) has entered into regulatory
partnerships with a number of other state and county agencies to share information and
delineate enforcement arrangements; 2) is a member of the Economic and Employment
Enforcement Coalition (EEEC), which is an agency charged with combating California’s
illegal underground economy; and 3) has developed the Statewide Investigative Fraud
Team (SWIFT) comprised of CSLB investigators to combat unlicensed activity. The
EEEC funds eleven of the CSLB’s 65 joint enforcement/unlicensed activity investigator
positions.

A. Regulatory Partnerships.

The CSLB is authorized to take disciplinary action against licensed contractors who fail
to pay employee wages, pay taxes, or carry workers compensation insurance. The CSLB
partnered with other state and federal regulators to facilitate information sharing, and
memorialized interagency agreements.

For example, in fiscal year 2006, the CSLB suspended contractor licenses of businesses
with tax or wage liabilities. The CSLB achieved:
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558 license suspensions
107 settlements reached
528 restitutions paid
655 licenses reinstated

These achievements were based in large part upon referrals from other agencies. For
example, 12,000 referrals from California’s Employment Development Department (tax
office) resulted in automatic suspension of those licenses until the judgments were
satisfied. The CSLB also has entered into agreements with California’s Division of
Occupational Safety & Health to receive reports of employers found in violation of safe
workplace provisions that result in a fatality or serious workplace injury. The CSLB then
takes disciplinary action against the contractor’s license. California’s Division of Labor
Standards Enforcement refers to CSLB reports of Labor Code violations that result in a
civil or criminal case or violations that result in a judgment for unpaid wages or penalties.
A more detailed description of the CSLB’s Memorandum of Understanding (MOU) is
attached as an Appendix.

B. Economic and Employment Enforcement Coalition (EEEC).

In mid-2005, the EEEC was created with the specific mission of combating California’s
underground economy. The EEEC consists of the following agencies:

California Labor and Workforce Development Agency

Department of Industrial Relations, Division of Labor Standards Enforcement
Department of Industrial Relations, Division of Occupational Safety and Health
Employment Development Department Tax Branch

Employment Development Department Workforce Services Branch

United States Department of Labor

Department of Consumer Affairs, Contractors State License Board

Department of Consumer Affairs, Bureau of Automotive Repair

Business, Transportation and Housing Agency, Department of Alcoholic Beverage
Control

California State Board of Equalization

In addition, various other state and local enforcement and tax agencies participate in
special operations. The EEEC has about 66 authorized positions, including a Director.
EEEC operations involve a wide variety of industries, including agriculture, auto body,
car wash, construction, garment, horse racing, janitorial, pallets, and restaurant. A copy
of the EEEC’s report to the California Joint Legislative Budget Committee and Director
of the California Department of Finance, dated September 2009, is attached as an
Appendix. The EEEC's budget is approximately $6.2 million annually.
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C. CSLB Unlicensed Contracting Enforcement: Statewide Investigative Fraud Team
(SWIFT).

CSLB’s SWIFT receives complaints against unlicensed individuals actively working on a
construction project where the cost for labor and materials is $500 or more. SWIFT work
includes EEEC and regulatory partnership activity.

When the CSLB receives a complaint against an unlicensed contractor, it may issue an
administrative citation or file a criminal action with the local district attorney’s office. In
some cases, it may initiate injunction proceedings against the non-licensee through the
Office of the Attorney General or the Office of the District Attorney.

Unlicensed contracting is a misdemeanor in California. The first conviction is punishable
by a fine not exceeding $5,000 or by imprisonment not exceeding six months, or by both.
For a second offense, the fine is 20 percent of the contract price or 20 percent of the
aggregate payments to the unlicensed contractor, or $5,000, whichever is greater, and a
mandatory jail sentence of not less than 90 days. A third or subsequent conviction is
punishable by a higher fine amount and by imprisonment for not more than one year or
less than 90 days.®

Il THE HAWAII MODEL

A. Roles/Responsibilities of CSITF Members.

1. Department of Labor and Industrial Relations, Hawaii Occupational Safety &
Health Division (HIOSH)

HIOSH’s primary purpose is to ensure a safe workplace. HIOSH does not have
jurisdiction over employers with fewer than 10 employees. HIOSH conducts
unannounced program inspections, as well as site visits based upon complaints and
reported accidents. Fine amounts range from $0 to $70,000. HIOSH employs six (6)
safety inspectors statewide: four (4) in Honolulu, one (1) in Kona, and one (1) in Hilo.
There are also five (5) health inspectors statewide. HIOSH has had joint enforcement
experience through its work with the federal OSHA office.

HIOSH is prohibited by Haw. Rev. Stat. 396-14 from disclosing records to civil litigants
and by Haw. Rev. Stat. 396-8(f) from disclosing the names of complainants and
witnesses. HIOSH does not disclose copies of its investigation records, even to law
enforcement agencies per Haw. Rev. Stat. 92F-19. However, when the requirements of
Haw. Rev. Stat. 396-14 and Haw. Rev. Stat. 396-8(f) are met and a final order is entered,
HIOSH does disclose redacted copies of its records pursuant to Chapter 92F, Hawaii
Revised Statutes. Final orders are public record and are available online.

HIOSH is authorized to interview employees without management present. Because
HIOSH's authority or jurisdiction for an inspection is grounded upon the existence of an

® See California Business and Professions Code Section 7028.
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employee/employer relationship, the undocumented status of a worker is not usually
relevant.

HIOSH is facing staffing shortages and the creation of a task force would exacerbate
those staffing problems.

HIOSH has a Consultation and Training section, which provides free education for all
employers. It is unknown whether HIOSH has any funds budgeted for consumer
education.

HIOSH is unaware of any instance where a Professional Employer Organization (PEO)
was cited for HIOSH violations. Generally, HIOSH cites the client, not the PEO, for
violations.

2. Department of Labor and Industrial Relations, Disability Compensation Division
(DCD)

DCD handles workers compensation, temporary disability insurance (TDI), and health
care coverage issues. DCD’s jurisdiction is based upon the existence of an employer-
employee relationship. DCD enforcement is made up of an Audit Section and an
Investigation Section.

DCD has two (2) auditors on Oahu that have statewide jurisdiction. Major audit duties
include: 1) audit of employer records for the healthcare premium supplementation
program; 2) financial statements review for self-insured employers; 3) financial solvency
audits for delinquent employers; and 4) complaint audits for excessive or unauthorized
medical and TDI payroll deductions.

DCD auditors are not involved in coverage issues or determination of employer-
employee relationships for any of the DCD programs. The scope of the DCD auditor’s
examination does not include records of undocumented or cash wage workers.
Participation in a task force by DCD auditors would not be feasible since their work does
not contain any relevant information to share in regards to undocumented workers. As a
result of the economic recession and reduction in staffing, the auditors are being directed
to concentrate their work primarily on the subsidy program for healthcare premiums and
financial reviews of self-insured employers. Minimal audit time is devoted to
compliance issues.

DCD has five (5) investigators statewide: one (1) in Hilo handles the entire island of
Hawaii; one (1) for Maui, Lanai, and Molokai; and three (3) on Oahu, who also handle all
investigations for the island of Kauai. Investigators handle complaints and also work on
lists of delinquent registered employers who are not compliant with workers
compensation, TDI, or health requirements.

DCD receives approximately 200 health care and 200 TDI complaints per year and an
estimated 100 complaints per year involving workers compensation. The DCD can levy
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fines at $1/day per eligible employee for TDI and health care with a minimum of $25
and$10/day per employee for workers compensation with a minimum of $250 to an
employer for noncompliance. DCD investigation section indicates that collaboration
with other state agencies, such as joint interviews of witnesses, could be helpful, given its
limited resources and staffing.

The DCD's primary responsibility is to determine worker eligibility and the
undocumented status of a worker is not germane to that determination.

Given the number of DCD investigators, participation on a task force would not be
feasible. Information sharing, however, such as referring DLIR orders to DCCA, is
possible.

The DCD does not have funds budgeted for consumer education or publicity. Primary
outreach is conducted through quarterly employer workshops and the DCD website.

The issue of PEOs and whether the PEO or the client company is the employer is
currently in debate, however, DCD currently holds the PEO liable for any violations of
law.

3. Department of Labor and Industrial Relations, Unemployment Insurance Division
(UID)

UID registers companies with one or more employees. Employers must file quarterly
reports and make unemployment fund payments. There are thirteen (13) auditors on
Oahu and three (3) on the Big Island. UID Special Activities Unit also conducts on-site
investigations for alleged unemployment fraud. UID indicates that joint enforcement
may be beneficial in specific cases, especially joint interviews of witnesses.

Haw. Rev. Stat. 383-95 provides for confidentiality of UID information, however,
information can be shared with other law enforcement agencies pursuant to an MOU.
UID and RICO currently operate under an MOU for limited information sharing.

The UID does not consider whether or not a worker is undocumented. It does not refer
cases to other agencies for prosecution.

The UID is interested in collaboration with other agencies, outside the context of a
formally created, permanent task force. Moreover, it is questionable whether the UID
can use federally-funded personnel for a task force.

The UID has no budget for education or publicity. It sponsors quarterly workshops for
new employers and offers videos on its website to assist with the application for benefits.

There are no issues relating to PEOs and unlicensed contracting in the UID context.
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4. Department of the Attorney General (DAG)

DAG representatives provide legal advice to HIOSH and assist that agency with
subpoenas for warrants and other legal matters. DAG also provides legal advice to
professional licensing boards, including the Contractors Licensing Board.

5. Department of Taxation, Special Enforcement Unit (DOTax)

DOTax handles violations of tax laws. The Special Enforcement Unit investigates
persons or entities that may be in violation of state tax laws, with a special emphasis on
"underground economy,” and is specially-funded. Both licensed and unlicensed persons
pose problems and cash jobs are prevalent. DOTax can issue fines of up to 75% of the
taxes owed. Fraud cases are referred for criminal prosecution.

DOTax works with federal, state, and county agencies, but is governed by strict
confidentiality restrictions that limit its ability to share taxpayer information. However,
the Special Enforcement Unit is interested in receiving information relating to
"underground™ businesses that are not reporting or are underreporting income.

DOTax had no comment on the issues of undocumented workers, creation of a task force,
and PEOs.

DOTax has funds to conduct outreach, distributes pamphlets and posters, and maintains a
complaint line for public calls.

6. Department of Commerce and Consumer Affairs, Regulated Industries
Complaints Office (RICO)

RICO has enforcement responsibilities for over 45 professions. It administratively
prosecutes cases against licensed contractors for license violations and civilly prosecutes
unlicensed contractors. There are approximately 127,000 licensees statewide and
approximately 12,700 contractor licensees. RICO has 22 field investigator positions in
Honolulu, Hilo, Kona, and on Kauai and Maui. RICO received approximately 2,100
complaints in FY 2010, over a quarter of which (550) related to contracting.

A willful violation of any law of the State, or any county, relating to building, including
any violation of any applicable rule of the Department of Health, or of any applicable
safety or labor law is grounds for discipline against a licensee. Haw.Rev.Stat. 444-17(6).

RICO receives referrals from DOTax when licensees fail to comply with stipulated
payment schedules and pursues disciplinary action against licensees for nonpayment of
taxes.

With regard to unlicensed activity, when RICO determines that unlicensed activity has
occurred or is occurring, it may issue a citation for unlicensed activity or it may file a
civil lawsuit against the unlicensed person. A stop work order is issued at the time a
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citation is issued and, if the unlicensed activity is substantiated, the unlicensed person is
assessed a fine. If a lawsuit is filed, RICO seeks an injunction to bar unlicensed activity
and may seek civil fines and restitution, as well as orders to disconnect telephone service.

Civil fines for unlicensed contracting activity are $2,500 or 40% of the total contract
price, whichever is greater, for the first offense; $3,500 or 40% of the total contract price,
whichever is greater, for the second offense; and $5,000 or 40% of the contract price,
whichever is greater, for any subsequent offense. Haw. Rev. Stat. 444-23(b).

Any person who engages in unlicensed activity shall be guilty of a misdemeanor and be
subject to a fine of not more than $1,000 or imprisoned not more than one year, or both,
and each day’s violation shall be deemed a separate offense. Haw. Rev. Stat. 436B-
27(b). RICO communicates regularly with criminal or other law enforcement authorities
regarding unlicensed contracting activity that may be considered for criminal
prosecution.

RICO investigates and prosecutes persons who have impersonated a U.S. citizen to gain
licensure and enforces a state law that prohibits a contractor from hiring illegal aliens. In
unlicensed cases, particularly involving unlicensed massage therapists, RICO routinely
sees undocumented workers and collaborates with the U.S. Immigration and Customs
Enforcement (ICE). In unlicensed contracting cases involving undocumented workers,
RICO is in contact with other state agencies. RICO also remains open to receiving any
and all tip information and to collaborating with other state agencies on joint enforcement
initiatives.

RICO supports criminal prosecution of unlicensed contractors in conjunction with
existing civil enforcement penalties. More detailed discussions between RICO and
criminal law enforcement agencies need to occur before any legislation concerning
criminal penalties can be proposed.

In the context of PEOs, there are still on-the-job supervisory requirements for leased
employees. RICO noted its concern that employees may be leased for specific activities
that require specialized training.

RICO does offer consumer education, however, any special publicity projects related to a
new task force during this period of fiscal challenges is not advised.

7. Contractors License Board (CLB)

The CLB issues contractor licenses. The CLB is not involved with the enforcement of
unlicensed activity, but provides interpretations of the contracting law and issues
disciplinary orders involving licensee violations. It is uncertain to what extent the CLB
would be able to contribute should a permanent task force be created.

The CLB has no direct involvement with the issue of undocumented workers. However,
a licensed contractor must be a U.S. citizen, national, or authorized alien.
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The CLB receives tax information from DOTax and refers this information to RICO.
The CLB has considered the issue of PEOs and has allowed the PEO to obtain necessary
workers' compensation.

The CLB has an education fund, which is used to pay for pamphlets and other
educational materials. The CLB also uses its website to disseminate information to
consumers and licensees.

8. City and County of Honolulu, Department of Planning and Permitting (DPP-
HNL)

DPP-HNL oversees building permits and issues approximately 14,000 permits per year.
DPP-HNL conducts permit investigations and complaint investigations. There are 60
inspectors for building code violations. Penalties include civil fines of $50/day up to
$1,000 for violations or work stoppage if there is no permit.

DPP-HNL attempts to coordinate services with other law enforcement agencies, most
recently with DOTax, and is willing to share information with other law enforcement
agencies, including building permit information that may not be on the DPP-HNL
website. Joint enforcement may be difficult to coordinate because investigations often do
not occur during regular work hours. DPP-HNL requires permission to access a building
site or it must obtain a search warrant.

DPP-HNL requires subcontractor information at the time a permit is issued, and a permit
can be closed even if the structure is incomplete. Since the focus is on building safety,
the undocumented status of a worker is not relevant. In addition, many persons are not
identified on a jobsite.

The DPP-HNL already coordinates services with other agencies, as needed. It recently
referred a case to RICO involving life/safety issues and would be willing to refer more
cases, as appropriate. The DPP-HNL receives general county funds, which might affect
any joint enforcement activities.

The DPP-HNL requires the public to obtain permitting information and to apply for a
building permit on-line and provides computers for public use. Permit centers distribute
pamphlets from other agencies.

9. County of Maui Public Works Department (CMPW)

CMPW handles complaints, such as construction work without a permit, but it does not
know who is performing the work until a site inspection is conducted. Permits are issued
to licensed contractors, but the CMPW does not know who the workers are. CMPW has
five (5) electrical and plumbing inspectors and three (3) construction inspectors.
Inspectors can assess fines, for instance, if a building is occupied before authorization.
Fines range from $200. Collecting fines is a challenge.
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Copies of notices of violation are sent to RICO’s Maui office. CMPW issues warning
letters or fines for noncompliance. Due to the specific focus of CMPW's work, there is
little opportunity for collaboration with other agencies. Since permits are issued to
licensed contractors, there is little or no opportunity for CMPW to know if the workers
are undocumented.

Given the difficulty in collecting fines, the CMPW was interested in improving methods
to collect fines. The CMPW also would support legislation that expedited fine
collections by the counties.

B. Regulatory Partnerships — Information Sharing (Shared Databases/MOUSs).

CSITF members have entered into MOUSs on an as-needed basis, including an MOU
between UID and RICO and between DOTax and DPP-HNL. The CLB receives
information from DOTax and UID and refers the information to RICO for possible
prosecution. DLIR orders are not now, but could be, referred to the DCCA. The DPP-
HNL works with RICO on various cases and refers certain cases involving safety issues
to RICO. These existing agency partnerships that facilitate information sharing or
referral should continue.

Additional regulatory partnerships between RICO and other agencies for information
sharing that would assist RICO in identifying unlicensed activity should be explored.
Other types of information sharing have the potential of resulting in more license
suspensions, disciplinary actions, and collections of fines, primarily against contractor
licensees.

C. Regulatory Partnerships — Collaborative Enforcement.

CSITF members viewed a video produced by EEEC that depicted a construction site
inspection by EEEC members, including representatives from the CSLB, the tax office,
and the workplace safety office. An EEEC representative was depicted as speaking to a
worker regarding proper use of equipment, and another EEEC representative (from
CSLB) was shown issuing a citation to a subcontractor whose license was no longer
current.

Application of the EEEC model to CSITF members would require more resources and
staff than is currently available. While Hawaii’s construction industry is much smaller
than California’s construction industry, some CSITF members indicated that recent
budget and staff cutbacks have compelled them to focus on priority or core mission
responsibilities, and that it would be a challenge to divert limited resources from those
responsibilities.

CSITF members agreed, however, that there are clearly situations in which strategic
collaboration is important and desirable among enforcement agencies with concurrent
jurisdiction over particular construction jobsites. Members noted that because jobsite
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situations will necessarily vary, the enforcement agencies could develop a shared contact
list to facilitate prompt discussion of relevant enforcement issues.

Members were particularly interested in the extent to which joint interviews of witnesses
could be conducted, in order to ensure that witnesses are taking consistent positions with
all enforcement agencies. Collaboration prior to any site inspection would be critical in
determining which agencies had jurisdiction, what each agency’s role would be, and
which agencies could participate in a site inspection.

V. SPECIFIC FINDINGS

1. Underground economy enforcement should model California EEEC.

Act 121 established the CSITF to analyze the feasibility and potential complications of
implementing a task force to investigate and inspect construction sites for unlicensed
contractors, undocumented workers, and workplace safety violations. Act 121 also
particularly emphasized a concern over Hawaii's growing underground economy.

If the focus of the task force is to combat the underground economy, California’s EEEC
model should be considered, provided that sufficient resources are allocated to implement
the initiative. Subsuming underground economy enforcement into existing programs
would be problematic: 1) due to the current shortage of agency staff and budget; 2)
because existing programs must address violations by both underground and established
entities; and 3) because prosecutions based on cash transactions will be time-consuming
and require specialized training and expertise. Also, to the extent underground economy
issues, such as undocumented workers, extend across different industries, the jurisdiction
of the task force should be more general in scope, rather than focused only on the
contractor industry, in a manner similar to California's EEEC.

In addition, while state agencies can investigate reports of undocumented workers in
connection with possible state law violations, the cooperation of and partnerships with
federal agencies, such as ICE, would be critical to any strategic effort to address
undocumented workers.

2. Unlicensed contracting, undocumented workers, and worker safety violations
occur at one construction site infrequently.

The CSITF discussed each member's core responsibilities and how those responsibilities
related to the issues of unlicensed contracting, undocumented workers, and worker safety.
The CSITF found that the instances in which violations involving unlicensed contracting,
undocumented workers, and workplace safety all take place at one jobsite do not occur
regularly and that the creation of a specific task force to address this combination of
violations is not necessary.
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3. Advantages/Disadvantages of Information Sharing and Ways to Improve
Interagency Coordination.

CSITF members discussed the merits of having UID, HIOSH, DCD, and DOTax report
to RICO labor and tax law violations that may have been committed by contractor
licensees, in a manner similar to the California model. CSITF members raised concerns
that referrals and aggressive prosecution (i.e., suspension) of contractor licensees for a
variety of state law violations in a manner similar to California would disproportionately
impact contractor licensees without addressing concerns regarding "underground
economy" contractors or unlicensed contractors.

While there is no question that licensees operating in violation of state law should be
prosecuted, the paradoxical result of suspending contractor licenses for all types of state
law violations is that the number of unlicensed contractors will be increased rather than
reduced. On the other hand, licensees may be willing to pay delinquent fines, penalties,
and taxes to the state in order to preserve their licenses, which may increase revenues to
the State.

While there appear to be disadvantages to certain types of case referrals, there also are
obvious advantages, from an enforcement perspective, in information sharing and
collaboration. Act 121 has been the catalyst for discussions among state and county
enforcement agencies. For instance, RICO invited CSITF members to its annual staff
training in September 2010. CSITF members from DLIR, DOTax, and DPP-HNL
attended and spoke about their agency work and functions. These discussions have led to
a better understanding of each agency’s jurisdiction and enforcement authority and have
opened avenues for future collaboration.

As another example of the benefits of agency collaboration, information about who a
contractor lists as an employee for DCD, unemployment, and withholding purposes could
assist RICO in distinguishing licensee employees from unlicensed contractors.
Conversely, detailed information about a business’ license structure may assist UID,
HIOSH, DCD, and DOTax in identifying bonafide employees versus independent
contractors for purposes of compliance with worker safety, labor, and tax laws.

CSITF members support the creation and maintenance of a shared contact list to facilitate
proactive, strategic discussions on an ad hoc basis. In addition, because staff turnover
and/or reassignment is inevitable, CSITF recommends that enforcement agencies adopt
policies that support sustained interaction, cross-training, networking, and information
sharing. Networking opportunities can be implemented with little cost to the
participating agencies and could be the foundation for future collaborative enforcement
activity.

CSITF members discussed the possibility of a shared automated information database
system with common case numbers and a centralized debt collection system. Because
agencies such as UID, HIOSH, and DOTax are governed by both state and federal law,
and are subject to specific confidentiality requirements, the challenges in implementing
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such a system appear to outweigh the benefits at this time. CSITF members did,
however, examine the benefits of receiving more detailed building permit information
from the county building departments, including possible programming enhancements
that would provide agencies such as RICO with more detailed information about
contractors and subcontractors.

4, Ways to pool, focus, and target the enforcement resources of the participating
agencies to deter tax evasion, unlicensed contractor activity, and workplace safety
violations and to maximize recovery of penalties for violations of laws and rules.
Ways to reduce enforcement costs by eliminating duplicative audits and

investigations.

As noted above, most of the CSITF member agencies are governed by certain statutory
confidentiality provisions that restrict or prevent sharing of information with other
agencies. RICO currently receives some limited information from UID based upon an
MOU, however, it appears that the MOU should be revised to allow for a broader range
of information and RICO will be preparing and proposing MOU revisions.

The DPP-HNL has attempted to coordinate services with other state agencies, most
recently with DOTax. DOTax and UID send information to the CLB, which forwards the
information to RICO, as necessary. These existing channels of information sharing
should be maintained and expanded to the extent feasible.

HIOSH is prohibited by Haw. Rev. Stat. 396-14 from disclosing records to civil litigants
and by Haw. Rev. Stat. 396-8(f) from disclosing the names of complainants and
witnesses. HIOSH does not disclose copies of its investigation records, even to law
enforcement agencies per Haw. Rev. Stat. 92F-19. However, when the requirements of
Haw. Rev. Stat. 396-14 and Haw. Rev. Stat. 396-8(f) are met and a final order is entered,
HIOSH does disclose redacted copies of its records pursuant to Chapter 92F, Hawaii
Revised Statutes.

CSITF members will be exploring the feasibility of providing for greater sharing of
investigative information as part of the group’s collective law enforcement
responsibilities. Detailed information about particular events or workplace incidents that
can be shared with other agencies will assist those agencies in preparing stronger cases
against violators and in obtaining higher fines, penalties, and other sanctions.

Several CSITF members expressed interest in conducting joint witness interviews, to the
extent feasible, in cases involving multi-agency jurisdiction. Joint interviews could deter
witnesses from fashioning their statements to suit the particular agency, a witness would
have to be located once rather than several times, and interviewers would have the benefit
of listening to the questions and answers concerning related, but separate enforcement
matters.
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5. Scope of potential cases of violations and noncompliance with tax laws that could
be identified, audited, investigated, prosecuted through civil action, or referred for
criminal prosecution.

As noted above, DOTax Special Enforcement Unit investigates persons or entities that
may be in violation of state tax laws, particularly with regard to Hawaii's "underground
economy.” However, DOTax is governed by strict confidentiality laws that preclude it
from sharing information about its ongoing investigations. DOTax CSITF members
encouraged tips from other enforcement agencies regarding unreported or underreported
income.

6. Actions and authority needed by the task force to undertake and publicize its
activities; potential procedures, including but not limited to an advertised
telephone hotline for soliciting from the public referrals of suspected violations.

CSITF members recognize the importance of consumer and industry education regarding
enforcement initiatives as a deterrent to violators and to prevent consumers from being
victimized. Such initiatives to educate consumers and industry should be included in any
comprehensive enforcement proposal. However, given the current budget and staffing
restrictions in place, funding publicity or educational initiatives is not a priority.

7. Recommendations for any legislation needed to accomplish the goals and to
implement the recommendations of the CSITF, e.qg.: eliminating barriers to
interagency information sharing; improving the ability of the participating
agencies to audit, investigate, and prosecute violations; deterring violations and
improving voluntary compliance; establishing centralized, automated data
collection services for the participating agencies; and emphasizing civil penalties
instead of criminal ones whenever possible.

The CSITF discussed the need for legislation in the context of information sharing,
improving agency efforts to prosecute and deter violators, establishing centralized data
collection services for members, and civil and criminal penalties. As noted above, CSITF
members recognize the value in sharing information and support agency collaboration on
an ad hoc basis. However, given the existing comprehensive state and federal statutory
provisions, including confidentiality provisions, that currently govern CSITF member
agencies, the CSITF found that additional legislation was premature at the present time
and could unintentionally compromise core functions.

The CSITF also found that 1) civil enforcement alone is not sufficient to deter or control
unlicensed activity; and 2) extensive discussions with criminal law enforcement agencies
are necessary before any legislation to strengthen criminal penalties can be proposed.

In California, enforcement of unlicensed contracting is addressed primarily through the
use of criminal laws. Under California law, unlicensed contracting is a misdemeanor. A
person who commits a second violation receives mandatory jail time. Some CSLB
investigators are peace officers or have authority to issue summons to appear.
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In Hawaii, unlicensed contracting is generally prosecuted through the civil courts and
results in an injunction and a fine. It is also a misdemeanor, but criminal law
enforcement authorities are reluctant to prosecute unless the crime includes a more
serious additional violation, such as theft. As a result, few criminal prosecutions occur.

As an example of the need for both civil and criminal enforcement measures, RICO cited
and obtained numerous civil judgments against Tevita Ungounga for unlicensed
contracting. Mr. Ungounga was also convicted in an action by the Department of the
Attorney General for failure to file tax returns and is currently facing additional charges.
In October 2010, Mr. Ungounga was held in contempt for continuing to engage in
unlicensed activity while enjoined from doing so. For chronic violators such as Mr.
Ungounga, civil judgments and injunctions do not sufficiently deter unlicensed activity.

8. The need for the authority to enter at reasonable times and without prior notice,
any property, public or private, for the purpose of investigating and inspecting the
condition or operation of a construction site.

Most CSITF members reported that court orders were used in those instances in which
access to private property was refused. For instance, DPP-HNL investigations usually do
not occur during regular work hours and permission to access a building site is required,
in the absence of a search warrant. CSITF members acknowledged the difficulty and
time involved in obtaining a court order, but did not consider the process to be
problematic. RICO noted that if additional emphasis is placed on criminal prosecution,
the feasibility of access to jobsites without a court order should be discussed with
criminal law enforcement authorities.

9. Funding streams and estimated expenditures needed in order to fully implement
CSITF recommendations.

CSITF members reported numerous staff shortages and budgetary constraints in meeting
day-to-day agency responsibilities. Consumer education budgets are reduced or non-
existent and most CSITF member agencies utilize cost-effective methods, such as their
respective websites, to promote services and educate consumers. Given these personnel
and fiscal limitations, existing funding sources for joint enforcement initiatives are not
available. As a result, CSITF members support planned, strategic collaboration on an ad
hoc basis, including joint interviews of witnesses, as an economical joint enforcement
initiative.

VI. RECOMMENDATIONS

1. While a task force may be appropriate to address the broader issue of the
"underground economy,” the creation of a task force that would specifically address
unlicensed contracting activity, undocumented workers, and worker safety violations is
not necessary at this time because collaborative enforcement can occur on an as-needed
basis without the creation of a special task force. The instances in which all three types
of violations occur at one jobsite do not occur with enough frequency to warrant the
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creation of a dedicated task force and will divert resources from the core functions of the
participating agencies. However, more frequent information sharing and proactive,
strategic discussion of problematic jobsites can and should occur.

2. The CSITF recommends the creation and maintenance of a shared contact list to
facilitate strategic discussions on an ad hoc basis. The CSITF also recommends that
enforcement agencies adopt policies that support sustained interaction, cross-training,
networking, and information sharing. For instance, RICO invited CSITF members to its
annual staff training in September 2010, where CSITF members from DLIR, DOTax, and
DPP-HNL spoke about their agency work and functions. At a minimum, opportunities
for ongoing inter-agency discussion and collaboration should be encouraged.

3. CSITF member agencies are governed by both state and federal law and are
subject to specific confidentiality restrictions. As a result, implementing a shared
automated information database system with common case numbers and a centralized
debt collection system is not feasible at the present time. Confidentiality restrictions in
applicable state and federal laws should continue to be examined and an MOU that
facilitates the exchange of information should be pursued, where appropriate.

4. To the extent feasible, the CSITF recommends joint witness interviews in cases
involving multi-agency jurisdiction.

5. Given existing state and federal statutory provisions that govern CSITF member
agencies, any new legislation is premature at the present time. Legislation may be
necessary in the future if interagency MOUSs do not result in meaningful information
sharing.

6. Although Act 121 sought the use of civil sanctions in lieu of criminal sanctions
wherever possible, the CSITF recommends a combination of civil and criminal
enforcement measures to address unlicensed contracting violations. Civil enforcement
alone is not sufficient to deter or control unlicensed activity. The CSITF also
recommends more extensive discussions between affected CSITF member agencies and
criminal law enforcement agencies to bolster criminal enforcement efforts.

7. Issues and problems relating to PEOs/employee leasing in the contracting context
should be monitored and appropriate restraints should be implemented to limit the use of
employee leasing by owner-builders.

8. The CSITF recommends that agencies with an interest in specific building permit
information initiate discussions with DPP-HNL on possible database enhancements to
facilitate receipt of this information. Until database enhancements can be implemented,
the CSITF recommends continued discussions with the various county planning
departments responsible for permitting to obtain information as needed.

0. The CSITF recommends continued discussions between RICO and CSLB to
obtain more detailed information about site inspections conducted by that agency.
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10. If further examination of joint enforcement is contemplated by the Legislature, a
discussion forum that is not governed by Chapter 92, Hawaii Revised Statutes, should be
considered. Discussions relating to law enforcement targets and techniques were difficult
to conduct in a public forum.
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VII. APPENDICES

Act 121, Senate Bill No. 2220, S.D.1 H.D.2C.D.1
Twenty-Fifth Legislature 2010

CSITF Meeting Agendas
CSITF Meeting Minutes

CSITF Meeting Handouts

CSLB Underground Economy Enforcement: Multi-Jurisdictional
Prosecution of Illegal Operators

EEEC Report to the California Joint Legislative Budget Committee and
Director of the California Department of Finance, dated September 2009

CSLB MOU

Hawaii Business article: "Hawaii's Underground Economy"

Digest of Chapters 386, 392, 393, HRS

Chapter 92, HRS

The Sunshine Law

DOTax News Release, dated September 14, 2009

California Business and Professions Code Section 7028

Permitted Interaction Group Report and Recommendations
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A BILL FOR AN ACT

RELATING TO CONSTRUC‘VI'IOI.\TS\ITES.‘_

BE IT ENACTED BY THE LEGISLATURE OF THE ST ATE OF HAWAII
SECTION 1. The 1eglslature flnds that Hawall s economy is .

driven by thousands of bu51nesses tha£ provmde essential goods
services, and jObS | However :aﬁ undoréround eoonomy exlsts that’
threatens the ablllty of legltlmate bu51nesses to effectlvely
compete in the_markotplqoe Undergroond‘buélneso operatloﬁs
Cpicaliy. o bl C T
(1) Avoid licensing requiréments: o
(2) Pay wages in oash,;therefore-avoiding payroli téx,>
 unemploymoﬁt ihsﬁraﬁoé}fdiSQSilitY}insuréﬁcé, personal
income tax, and:paid family leave;#egui?emenﬁé;
(3) ‘Employ vulnerable wofkéfé;-how iﬁmiéfants, éhd
ecoﬁomically-disadvaptogedviﬁaividuals;'
(4) Fail to pay minimum wages ;eqdired by_sfaﬁe and’
federal law; | ’ A |
(6} Fail to carry,workefsV compensaﬁion inéuranee} and
(6) Avoid worker and workblace safety requirements.

The legislature further finds that underground business

operations drive down wages, create harsh working conditions,
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and undercut legitimate business'.profit margins. Underground
business operations are a threat to the State's economy,
workforce, and,qonsumers.

The'purpose of thés Act is to create a construction site
inspection task force to analyze the feasibility and potential

complications of implementing a task force to investigate and

‘inspect construction sites for unlicensed contractors,

undocumented workers, énd workplace safety violations.

SECTION 2. The di:ector of commerce an& consumer affairs
(director) shall convenéia construction site inspection task
force. The director or the director's designee shall serve as
chairperson of the construction site inspection task force. The
task force shall include at least two representatives each from
the office of the attorney general, theldepartment of commerce
and consumer affairs, the disability compensation division of:
the department of labor and industrial relations, the
occupational safety and health division of the department of
labor and industrial relations, the unemployment insurance
division of the department of labor and industrial relations,
and the department of taxation. The task force also shall
request that a representative from each county permitting
department be included in the task force.

2010-1911 SB2220 CD1 SMA-1.doc
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The construction site inspection task force shall:

(1)

Discuss, research, and report on the advantages of
sharing among the participating agencies information
necessary to combat unlicensed contracting, the use of
undocumentod workers, and workplace saféty violations,
including a discussion of the potential advantages and
disadvantages of a shared automated information
database systems, common case nﬁmbers, and a

centralized debt collection system;

-Discuss, research, and report on ways to improve the

coordination of activities among the participating
agencies;

Discuss, research, and report on ways to develop
methods to pool, focus, énd target the enforcement

resources of the participating agencies to deter tax

- evasion, unlicensed contractor activity, and workplace

safety violations and to maximize recovery of

penalties for violations of laws and rules; and

‘Discuss, research, and report on ways to reduce

enforcement costs wherever possible by eliminating

duplicative audits and investigations.

The task force shall have the authority to:

2010-1911 SB2220 CD1 SMA-1.doc
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Form joint discussion teams to discuSS'ways_to utilize
the existing investigation and enforcement
capabilities of the participating members, including
thé‘éppointment-Qf'inspectors by the director or by
?articipating members. The joint discussion teams
shall evaluate the efficiencies of conducting site

inspections on sites suspected of engaging in tax

. evasion, unlicensed contractor activity, workplace

safety.violations, and violations of other labor laws
as well as random site iﬁspections to ensure
compliance wiﬁh existing laws;

Solicit the future cooperation and participation of
other state and 1ocai agencies in carrying out the
objectives of ﬁhe task_fprce;

Establish potential procedures, including but not

limited to an advertised telephone hotline, for

‘ soliciting referrals of suspected violations from the

public;
Develop procedures to enable the use of civil

sanctions in lieu of criminal actions wherever

possible;

2010-1911 SB2220 CD1 SMA-1.do
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} - Evaluate the need for statutoryzchaﬁééé:t@gaﬁhiévefﬁhg"

purposes of this section, includings

f,~}%a} Eliminating barriers to Eﬂﬁéﬁ@gﬁﬁ@ﬁii
shaying;

"193 - Tiiproving the ability of the partl01pat1ng

agencies to audit, 1nvest19an¢iwand p &

violations;

- {€) Deterring v1olatlons and: 1mprov1ng VOl'

compliance;

(Dy Esteblishing centralized, aubemated daps

collection serviCes'f@r‘thé“pértieipétiﬁé
agentcies; and
(E} fEmpha5121ng eivil penaltles 1nstead of crlmlnal

ones whenever p0551b1e, and

(6') : Eva‘“l'ﬁ:a_t"e ‘the: riged for the authority to enter at -
vfi&::'f':“ '?easonable times and withoutxpribrinotiCpﬂ=%ﬁy |
igﬁ"“.f | éroperty, public or private, for the'purpose of

; {j§3f” o | investigating and inspecting §EE"¢dhdiﬁi§ﬁ?df

‘(>i§i{;a‘ o operation of a eonstruction site;

' %aT1:'1 SECTION 3. The construction site inspectiocn téSKpfoﬁcé.
,2I  Ehaii‘Submit a report to the legislatureuﬁo,laferwthén'sixpy
22 days before the commencement of the 2011 reguldr session on its

'2010-1911 SB2220 CD1 SMA-1.doc
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-findings and recommendations .on implementing a task force to

investigate and inspect construction sites for unlicensed

contractors, undocumented workers, and workplace safety

viélations. The report shall include but not be limited to:

(1)

(3)

(4)

The scope of potential cases of wviolations and
noncompliance with tax laws that could be identified,
audited, investigated, prosecuted through civil
action, or referred for criminal prosecution;
Actions and authority needed by the task force to
undertake and publicize its activities;
Recommendations for any legislation needed to
accomplish the goals and to implement the
recommendations of the construction site iﬁspection
task force; and

Identification of funding stréams and estimated
expenditures needed in order to fully implement the

recommendations of the construction site inspection

task force.

SECTION 4. This Act shall take effect on July 1, 2010.

APPROVED this 19 day of MAY , 2010

9
v

GOVERNOR OF THE S E OF HAWAII



CONSTRUCTION SITE INSPECTION TASK FORCE
Department of Commerce and Consumer Affairs
State of Hawaii

AGENDA
Date: Tuesday, July 27, 2010
Time: 9:00 a.m.
Place: Leiopapa A Kamehameha

State Office Tower

235 South Beretania Street
Conference Room 203
Honolulu, Hawaii 96813

Call to Order

Introduction of Construction Site Inspection Task Force (CSITF)
Members

Sunshine Law Review (Chapter 92, Hawaii Revised Statutes)
Act 121 Review

a. CSITF Purpose

b. CSITF Responsibilities and Authority

C. CSITF Report to the 2011 Legisiature

Department Perspectives on CSITF:

a. Department of Commerce and Consumer Affairs
b. Department of the Attorney General
c. Department of Labor and Industrial Relations

(1) Disability Compensation Division
(2} Unemployment Insurance Division
(3) Occupational Safety and Health Division

d. Department of Taxation
e. City and County of Honolulu Permitting Department
f. Maui County Permitting Department

The California Experience: Overview of the Economic & Employment
Enforcement Coalition (EEEC)



Construction Site Task Force
July 27, 2010
Page 2

Permitted Interaction Group(s): Discuss and create to address CSITF
responsibilities, including methods to combat unlicensed contracting,
use of undocumented workers, and workplace safety violations.

8. Department Work Assignments

9. Announcements

10. Next Meeting: Tuesday, September 7, 2010
9:00 a.m.

11. Adjournment

JMU:ks

07/20/10

Individuals who require special needs accommodations are invited to call
Kellie Sato at (808) 586-2666 at least 4 working days in advance of the

meeting.



CONSTRUCTION SITE INSPECTION TASK FORCE
Department of Commerce and Consumer Affairs
State of Hawaii

AGENDA
Date: Tuesday, September 7, 2010
Time: 9:00 a.m.
Place: Leiopapa A Kamehameha

State Office Tower

235 South Beretania Street
Conference Room 204
Honolulu, Hawaii 26813

1. Call to Order

2. Additions/Revisions to Agenda

3. Approval of Minutes of Previous Meeting

4, Announcement of Ryan Markham, Special Assistant to the Director,
Department of Labor and Industrial Relations as the new task force
member. He replaces Jamesner Dumlao who has left the Department
of Labor and Industrial Relations

5. Report to CSITF members on the Permitted Interaction Group
discussion that was held on Monday, August 9, 2010

6. Department Work Assignments

7. Announcements

8. Next Meeting: Tuesday, October 12, 2010

9:00 a.m.

9. Adjournment

JMU:ks

8/31/10

Individuals who require special needs accommodations are invited to call
Kellie Sato at (808) b86-2666 at least 4 working days in advance of the

meeting.



CONSTRUCTION SITE INSPECTION TASK FORCE
Department of Commerce and Consumer Affairs
State of Hawaii

AGENDA
Date: Tuesday, October 12, 2010
Time: 9:00 a.m.
Place: Leiopapa A Kamehameha

State Office Tower
235 South Beretania Street
Conference Room 204
Honoluiu, Hawaii 96813
1. Call to Order
2. Additions/Revisions to Agenda
3. Approval of Minutes of Previous Meeting

4. Permitted Interaction Group Report--Review and Action

5. Report to the 2011 Legislature

6. Department Work Assignments

7. Announcements

8. Next Meeting: Tuesday, November 9, 2010
9:00 a.m.

9. Adjournment

JMU:ks

10/05/10

Individuals who require special needs accommodations are invited to call
Kellie Sato at (808) 586-2666 at least 4 working days in advance of the

meeting.



CONSTRUCTION SITE INSPECTION TASK FORCE
Department of Commerce and Consumer Affairs
State of Hawaii

AGENDA
Date: Tuesday, November 9, 2010
Time: 9:00 a.m.
Place: Leiopapa A Kamehameha

State Office Tower
235 South Beretania Street
Conference Room 203
Honolulu, Hawaii 96813
1. Call to Order
2. Additions/Revisions to Agenda
3. Approval of Minutes of Previous Meeting
4., Report to the 2011 Legislature

5. Announcements

6. Adjournment

JMU:ks
10/27/10

Individuals who require special needs accommodations are invited to call
Kellie Sato at (808) 586-2666 at least 4 working days in advance of the
meeting.



CONSTRUCTION SITE INSPECTION TASK FORCE
Department of Commerce and Consumer Affairs ("DCCA")
State of Hawaii

MINUTES OF MEETING

The agenda for this meeting was filed with the Office of the Lieutenant Governor,
as required by §92-7(b), Hawaii Revised Statutes ("HRS").

Date: Tuesday, July 27, 2010

Time: 9:00 a.m.

Piace: Leiopapa A Kamehameha
State Office Tower

235 South Beretania Street
Conference Room 203
Honolulu, Hawaii 96813

Present: Jo Ann Uchida, Chairperson
Clayton Chun, Member
Jamesner Dumlao, Member
Tim Hiu, Member
Keith Kim, Member
Daria Loy-Goto, Member
Herbert Lau, Member
Tanya Lee, Member
Gayle Nakagawa, Member
Wendy Maher, Member
Ralph Nagamine, Member
Wendy Nakahara, Member
Verna Oda, Member
Ronald Randall, Member
Rodney Tam, Member
Sean Kinilau, Regulated Industries Complaints Office ("RICO")
Catherine Chun-Hoon, RICO

Kellie Sato, RICO
Alice Worthy, Professional & Vocational Licensing Division ("PVLD")

Guests: Art Challacombe, Department of Permitting & Planning, City & County of

Honolulu ("DPP-HNL")
Ryan Markhem, Director's Office, Department of Labor & Industrial

Relations ("DLIR")
Pamela Martin, Administrator, Wage Standards Division, DLIR

Call to Order: Chairperson Uchida called the meeting to order at 9:05 a.m., at which
time quorum was established.
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Introduction of
Construction Site

Inspection Task
Force Members:

Chairperson Uchida welcomed the members of the Construction Site
Inspection Task Force ("Task Force"), thanked them for agreeing to
serve on the Task Force, introduced DCCA staff, and asked the Task

Force members to introduce themselves:

DCCA Staff:

Sean Kinilau, Investigations Manager, RICO ‘
Catherine Chun-Hoon, Consumer Projects Attorney, RICO

Kellie Sato, Division Secretary, RICO
Alice Worthy, Secretary, PVLD

Task Force Members:

Verna Oda — DCCA-PVL, Executive Officer, Contractors Licensing Board
Daria Loy-Goto— DCCA-RICO, Supervising Attorney
Tim Hiu — Acting Chief, DPP-HNL
Ralph Nagamine — Development Services Administrator, County of Maui
Public Works ("CMPW")
Gayle Nakagawa ~ Acting Compliance Division Administrator,
Department of Taxation ("DOTax")
Ronald Randall — Acting Deputy Director, DOTax
Rod Tam — Deputy Attorney General ("DAG"), CED Division; Attorney for
Contractors Licensing Board
Herbert Lau — DAG, Labor Division
Tanya Lee — Employer Services Chief, DLIR, Unemployment Insurance
Division ("UID")
Wendy Maher — Unemployment Insurance Program Specialist, DLIR, UID
Wendy Nakahara — Auditor, DLIR, Disability Compensation Division
("DCD")
Keith Kim — Investigation Unit Supervisor, DLIR, DCD
Jamesner Dumlao — Operations Manager, DLIR, Hawaii Occupational
Safety & Health Division ("HIOSH")
Clayton Chun — Supervisor, DLIR, HIOSH

Chairperson Uchida introduced public observers: Pamela Martin from
Wage and Standards Division-DLIR and Art Challacombe, DPP-HNL.
Mr. Challacombe will serve as alternate Task Force member, as needed.

Each member received a binder with copies of the following informational
materials: Agenda, Act 121, Chapter 444, HRS, and related 2010 Acts,
HAR Title 16 Chapter 77, California State License Board's "Underground
Economy Enforcement: Multi-jurisdictional Prosecution of lllegal
Operators", Report of the California Economic & Employment
Enforcement Coalition ("EEEC"), Memorandum of Understanding, Hawaii
Business article-"Hawaii's Underground Economy"”, and DLIR Statutes

Digest.
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Sunshine Law

Review:

Chairpersoh Uchida gave a brief explanation of each tabbed document.

Chairperson Uchida also distributed copies of materials given to
consumers regarding RICO’s contractor complaint process.

Task Force members were advised to contact staff if there were
questions or if members needed additional copies.

DAG Rod Tam gave a brief summary of the Sunshine Law, Chapter 92,
HRS. Task Force members received copies of Chapter 92, HRS, and a
handout from the Office of Information Practices on the Sunshine Law.

Chapter 92, HRS, requires public notice of meetings, including an,
agenda, quorum (eight members would constitute quorum for the Task
Force), motions, seconds, and majority vote, and minutes. Meetings not
subject to Chapter 92, HRS, include discussions between two members
only, permitted interaction groups ("PIG"), and executive sessions. A PIG
is comprised of two or more members, but less than a quorum; is created
at one meeting, the PIG reports its findings and recommendations to the
entire group at a second meeting, and formal action is taken at a third
meeting. Consideration of whether the Task Force should establish a

PIG is on the agenda.
Chairperson Uchida gave a brief summary of Act 121.

a. Task Force Purpose

The purpose of the Task Force is to analyze the feasibility and
potential complications of implementing a task force to investigate and
inspect construction sites for unlicensed contracting, undocumented
workers, and workplace safety violations.

b.v Task Force Responsibilities and Authority

The Task Force shall: 1) explore ways to coordinate enforcement
activities among various departments and counties; 2) identify
opportunities to pool agency resources and reduce costs; 3) improve
sharing information; 4) sharing database; 5) the pros and cons of
instituting advertised hotlines; 6) prepare a report of task force
findings; and 7) to pull resources together.

c. Task Force Report to the 2011 Legislature

The Task Force must submit a report to the 2011 Legislature sixty
days prior to session. The report shall contain findings and
recommendations.
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Department

Perspectives
on Task Force:

Mr. Dumlao and Mr. Chun reported that HIOSH's primary purpose is to
ensure a safe workplace. Licensing issues are not within HIOSH's
jurisdiction, nor does HIOSH have jurisdiction over employers with
less than 10 employees. HIOSH would be interested in how the
California EEEC model works, as there is room for improvement
regarding more coordinated enforcement among Hawaii agencies.

HIOSH enforcement procedures: 1) receives complaint call on
HIOSH hotline; 2) assess immediate danger; 3) filtered to supervisor;
4) conduct site visit, if warranted; 5) issue proposed citation/citation;
and 6) final order/penalty, if citation is uncontested. In addition, a
program inspection is another enforcement method. Fine amounts
range from $0 to $70,000. HIOSH employs six (6) safety inspectors
statewide: four (4) in Honolulu, one (1) in Kona, and one (1) in Hilo.
There also are five (5) health inspectors statewide.

HIOSH has had joint enforcement experience through its work with
the federal OSHA office.

Generally, in a cash-only economy, it has been HIOSH's experience
that employers tend to skimp on workplace safety.

DCD

Mr. Kim reported that the DCD handles workers compensation, TDI,
and health care issues. DCD has five inspectors statewide: one (1)
Hilo; one (1) Maui, Lanai and Molokai; and three (3) Oahu/Kauai .

_Inspectors handle complaints and also work on the lists of delinquent

employers and registered employers who are not compliant with
workers compensation, TDI, or health requirements.

The DCD receives approximately 200 health care and 200 TDI
complaints a year and an estimated 100 complaints a year involving
workers compensation. The DCD can levy fines at $1 day to an

employer for noncompliance.

Collaboration with other state agencies would be helpful, given the
DCD's limited resources and staffing.
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c. UID

Task Force member Wendy Maher reported that the UID registers
companies with one or more employees. Employers must file
quarterly reports. Contributions are based on the number of
employees and are deposited into a fund used for employee benefits.

The DCD's audit section has federal and state goals/quotas on
September 30th each year. There are thirteen (13) auditors on Oahu
and three (3) on the Big Island. The Special Activities Unit also
conducts on-site investigations for fraud. Fines include penalty and
interest. Joint enforcement would be helpful; a certificate of
compliance for employers would be useful for investigating agencies.

DAG

a. Herbert Lau, Labor Division

Mr. Lau provides legal advice to HIOSH and assists that agency with
subpoenas for warrants and other legal matters.

Confidentiality issues arise, based on HIOSH statutes, which limits
disclosure of certain information in civil proceedings.

b. Rod Tam, CED Division

Mr. Tam provides legal advice to the Contractors Licensing Board.
Focus has been on catching unlicensed contractors and educating
consumers, employers, and employees about the dangers and
conseguences of using unlicensed workers.

DOTax

Ronald Randall reported that DOTax handles violations of tax laws. The
Special Enforcement Unit is self-funded, but currently has no staff. Both
licensed and unlicensed persons pose problems and cash jobs are
prevalent.

DOTax audits non-tax filers, state and federal contractors. There is
abuse among filers and non-filers. DOTax issues fines of up to 75% of
taxes owed; fraud cases are referred to the criminal unit.

DOTax works with federal, state, and county agencies. Work with DLIR
has been challenging due to statutory confidentiality restrictions. Work
with the counties to identify unlicensed contractors has resulted in access

to building permit information.

Working together with other agencies that face similar staffing and
resource restrictions will help.
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Gayle Nakagawa of DOTax Compliance Division reported that evidence
of offer and transaction is needed before any action can be taken against
those persons not in compliance. Ms. Nakagawa also confirmed the
difficulty in working with other agencies, such as the DLIR, because
information sharing often is impacted by confidentiality statutes.

CMPW

Ralph Nagamine reported that CMPW handles complaints, such as
construction work without a permit, but that it does not know who is
performing the work until a site inspection is conducted. CMPW does not
now, but could forward complaints of unlicensed activity to the RICO-Maui

office.

There are five electrician and plumber inspectors and three construction
inspectors. Inspectors can assess fines, for instance if the building is
occupied prior to authorization. Fines range from $200. Collecting fines

is a challenge.

CMPW checks licensing before issuing a permit, determines if licensing
classification is appropriate, and sends RICO a notice of violation, when

appropriate.
DPP-HNL

Tim Hiu reported that the DPP-HNL administers building permits and
issues approximately 1,400 permits per year. The DPP-HNL conducts
permit investigations and complaint investigations. There are 60
inspectors for building code issues, including clean work site inspections.
Penalties include civil fines of $50/day up to $1,000 for violations or work
stoppage if there is no permit.

Art Challacombe of DPP-HNL, Customer Service Office, also commented
that they attempt to coordinate services with other state agencies, most

recently with DOTax concerning illegal vacation rentals. Due to
confidentiality issues, they were unable to obtain certain information and

now refer their concerns directly to DOTax. In an effort to expedite the
permit process, DPP-HNL offers on-line permitting for small projects.
DPP-HNL's own confidentiality policy is not to provide names or personal
information when investigating complaints and to follow chapter 92F,

HRS.

In response to questions from Task Force members, DPP-HNL
representatives informed the group that 1) subcontractor information is
required at the time a permit is issued; 2) pursuant to county regulation, a
permit holder has 180 days within which to start construction; and 3) a
permit can be closed if the structure is incomplete.
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DPP-HNL also indicated that there is a problem with cash economy; it
has conducted construction site visits with the Honolulu Police

Depariment.

DCCA
a. Daria Loy-Goto, Supervising Attorney, RICO

RICO has enforcement responsibilities for 48 professions. It
prosecutes cases against licensed contractors, e.g. contractors
without tax clearances, and cases against unlicensed contractors.

b. Verna Oda, Executive Officer, Contractors Licensing Board

The Contractors Licensing Board issues contractor licenses. The
Board meets to review/approve/decline applications and determines
what kind of work can be done under specific licenses. The Board
does not get involved with the enforcement of unlicensed activity;
these cases, as well as all complaints, are referred to RICO.

Guests
Art Challacombe ~ DPP-HNL

Mr. Challacombe indicated that the DPP-HNL handles enforcement and
review of building permit applications, mostly owner-builder permits.
These permits generate the most complaints.

Tim Liu left at 11:18 a.m.

Chairperson Uchida called for a break at 11:20 a.m.

Chairperson Uchida called the meeting back to order at 11:35 a.m.

Guests (cont'd)
Pamela Martin — Wage Standards Division, DLIR

This division enforces the overtime and minimum wage laws, including
enforcement of such laws in the construction context. Ms. Martin
reported that the division compiles background information on an
employer, then will conduct an on-site visit.

Ms. Martin shared that she received an inquiry from Ms. Stephanie Coble
of Molokai who reported problems with owner-builder permits and lack of
enforcement of §§444-9 and 444-9.1, HRS. Ms. Coble further indicated
that non-residents were obtaining owner-builder permits and requested
that owner-builder permits be available on-line.
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The California
Experience:
QOverview of the
Economic &

Employment
Enforcement

Coalition (EEEC):

Permitted
Interaction
Group(s) ("PIG"):

Department Work
Assighments:

The Task Force viewed a video sponsored by the California Economic
& Employment Enforcement Coalition ("EEEC") of a construction site
sweep conducted jointly by several state agencies.

See #4 discussion below.

Chairperson Uchida asked that each Task Force member consider and
be prepared to discuss the following issues at the next meeting:

1)

2)

4)

Given your agency laws and policies, what would it take for your
agency to participate in joint enforcement activities? Please identify

specific barriers to participation.

If your agency participates in joint enforcement activities, is a
Memorandum of Understanding required?

For DOTax: what is the scope of potential cases of violations and
noncompliance with tax laws? Please report back to the Task Force

at the next meeting.

The Task Force discussed whether to create a permitted interaction
group ("PIG") as authorized by §92-2.5, HRS. Mr. Dumlao opined
that creating a PIG would be helpful. Scope of authority and scope
of investigation of the PIG would be to meet, study joint enforcement
issues, compile information, and report its recommendations to the

Task Force.

Task Force members may volunteer to serve; no more than seven
Task Force members are allowed. The following were interested in

serving:

JoAnn Uchida, Chairperson

CCHPD representative (Hiu/Challacombe)
Ron Randall - DOTax ‘
Jamesner Dumlao — DLIR — OSHA

Keith Kim — Labor — DLIR-DCD

Wendy Maher — DLIR-UID

Daria Loy-Goto — DCCA-RICO

After discussion, it was moved by DAG Rod Tam, seconded by
Wendy Nakahara, and unanimously carried to approve the creation
of the PIG for the purpose of studying joint enforcement issues and
reporting recommendations to the Task Force.
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Announcementis:

Next Meeting:

Adjournment:

Each of the members was provided with a copy of the EEEC Training
DVD shown to Task Force members.

RICO’s Annual training session is scheduled for September 15, 2010, and
investigative staff of CSITF agencies is invited to attend. ~

A representative of the California EEEC will attend the next meeting to
discuss the EEEC's joint enforcement activities.

Tuesday, September 7, 2010

9:00 a.m.

Leiopapa A Kamehameha
State Office Tower

235 South Beretania Street
Conference Room 203
Honolulu, Hawaii 96813

There being no further business fo discuss, the meeting adjourned at
12:05 p.m.

Taken and recorded by:

Cine Uedth,

Alice Worthy, Secretary |

Reviewed and approved by:

QW/LA

{Jo/ArR TN, Uchida

alrperson

JMU/aw
8/25/10

Minutes approved as is.
L bb ‘I[’?((o

[.] Minutes approved with changes. See Minutes of




CONSTRUCTION SITE INSPECTION TASK FORCE
Department of Commerce and Consumer Affairs ("DCCA")
State of Hawaii

MINUTES OF MEETING

The agenda for this meeting was filed with the Office of the Lieutenant Governor,
as required by §92-7(b), Hawaii Revised Statutes ("HRS").

Date Tuesday, September 7, 2010
Time: 9:00 a.m.
Place Leiopapa A Kamehameha
State Office Tower
235 South Beretania Street

Conference Room 204
Honolulu, Hawaii 96813

Present: Jo Ann Uchida, Chairperson
Clayton Chun, Member
Tim Hiu, Member
Keith Kim, Member
Daria Loy-Goto, Member
Herbert Lau, Member
Ryan Markham, Member
Gayle Nakagawa, Member
Wendy Maher, Member
Ralph Nagamine, Member
Wendy Nakahara, Member
Verna Oda, Member
Rodney Tam, Member
Tom Torkildson, Member
Sean Kinilau, Regulated Industries Complaints Office ("RICO")
Catherine Chun-Hoon, RICO

Kellie Sato, RICO
Alice Worthy, Professional & Vocational Licensing Division ("PVLD")

Excused: Tanya Lee, Member

Art Challacombe, Department of Permitting & Planning, City & County of

Honolulu ("DPP-HNL")
Ronald Randall, Department of Taxation ("DOTax")

Guests:

Call to Order: Chairperson Uchida called the meeting to order at 9:02 a.m., at which
time quorum was established.

Additions/
Revisions o
Agenda: None.
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Approval of
Meeting Minutes:

Announcements:

Permitted Interaction

Group Report:

It was moved by Rodney Tam, seconded by Tim Hiu, and
unanimously. carried to approve the minutes of the Construction Site
inspection Task Force ("Task Force") meeting held on July 27, 2010, as

amended:
Page 5, 2™ paragraph under ¢. UID: “DOD’s” should be “UID’s".

Page 6, 1% paragraph, 2™ line under DPP-HNL: “1,400” should be
“14,000".

Page 7, reference to Tim Liu: “Liu” should be “Hiu”.

Chairperson Uchida welcomed Ryan Markham, who is replacing
Jamesner Dumlao from DLIR/HIOSH, and Thomas Torkildson, DOTax
new Special Enforcement Section Supervisor, who is replacing
Ronald Randall. Mr. Torkildson stated that he is looking forward to

working on the Task Force.

The previously-announced guest speaker from the California EEEC, who
was scheduled to make a presentation at today’s meeting, was not able
to attend due to work obligations and sends his regrets. Any future
communication with the California EEEC will be through telephone or

email.

Members of the Task Force and staff were asked to reintroduce
themselves.

Chairperson Uchida gave a brief recap of the Permitted interaction
Group's discussion held on August 9, 2010, and its Report and
Recommendations. Copies of the Report and Recommendations were
distributed to Task Force members for their information.

Verna Oda arrived at 9:15 a.m.

Messrs. Hiu and Nagamine requested that line 4 of paragraph 2 under
Recommendations on page 3 be amended to read as follows:

“... recommends continued discussions with the appropriate county
departments with responsibility for building permits ..."

After a brief discussion, it was moved by Daria Loy-Goto, seconded by
Herbert Lau, and unanimously carried to accept the Permitted Interaction
Group's Report and Recommendations, as amended.

With reference to paragraph 3 under Recommendations, Chairperson
Uchida stated that the Task Force would check with California’s EEEC

before adoption of the recommendations.
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Department Work
Assignments:

HIOSH:

Joint Enforcement: Both Clayton Chun and Ryan Markham
acknowledged the benefits achieved through networking with other
agencies. HIOSH has worked with other agencies in the past on a
case-by-case basis. However, current staffing issues and resources
make joint enforcement efforts difficult at the present time.

Statutory Restrictions on Disclosure of Information/Records: Hawaii
Revised Statutes ("HRS") prohibits HIOSH from disclosing the names
of complainants and witnesses. HIOSH reports are also precluded
from being used in civil proceedings. Final orders are public
documents and available on-line.

Herbert Lau stated that HIOSH receives Chapter 92F, HRS, requests.
HIOSH must also follow the statutory requirements of Chapter 396,
HRS. Chairperson Uchida stated that more information is needed
regarding these statutory limitations and Mr. Lau said he would
provide more information on this Chapter.

Daria Loy-Goto stated that RICO receives evidence from other
agencies and also handles Chapter 92F, HRS, requests. Information
received is treated as tip information. Witnesses may be interviewed.
RICO depends/relies on other investigators involved in the case.
RICO coordinates and works with other agencies on a regular basis.

Clayton Chun stated that OHSHA law allows HIOSH the right to
interview employees without management present. HIOSH has the
right to seek information from the employee; the employee does not
testify; only management testifies. HIOSH relies on worksheets from

_ the investigator in reviewing the case. The investigator conducts

interviews without management present; fills out interview sheet;
elects to keep names confidential. In a contested case, HIOSH will
rely on witnesses' statements; pertinent information is redacted. The
employer usually does not cross-examine the witness.

Enforcement Legislation: HIOSH does not foresee the need for
legislative amendments to facilitate joint enforcement at the present

time.

Civil or Criminal Prosecution: There are some criminal penalties in
the HIOSH statutes, but these are vague and rarely used.

DCD:

Joint Enforcement: Keith Kim commented that the DCD would be
interested in joint enforcement activities, such as joint interviews. The
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DCD conducts site visits and interviews. However, staffing shortages
would make joint activities difficult.

Wendy Nakahara reported that the DCD establishes whether
individuals are employees, determines whether or not the transaction
is on a cash basis, and focuses on audit of finances, if warranted.
Joint enforcement would be difficuit because the Audit section
currently is concentrating on employer subsidy programs, not
compliance issues.

Civil or Criminal Prosecution: DCD only enforces civil statutes; there
are no criminal penalties.

uID:

Joint Enforcement: Wendy Maher reported that the UID wouid benefit
from joint enforcement, particularly in joint interviews of independent
contractors with other agencies.

Statutory Restrictions on Disclosure of Information/Records: UID
requires a Memorandum of Understanding ("MOU") before it could
disclose any employer information. Section 383-95, HRS, provides
for the confidentiality of UID information. Chairperson Uchida
commented that the DCCA has an MOU with UID to obtain specific

information.

Enforcement Legislation: None needed at the present time.

Civil or Criminal Prosecution: UID enforces civil and criminal statutes,
but criminal enforcement is seldom utilized.

.. DOTax:

Joint Enforcement: DOTax is interested in joint interviews on a case-
by-case basis, but strict federal confidentiality requirements would
affect joint enforcement activities.

Statutory Restrictions on Disclosure of Information/Records: Federal
law requires MOUs prior to release of DOTax information. In
compliance with federal law, DOTax has MOUs in place with Honolulu
and Maui counties to provide specific information. For instance, .
Honolulu County provides a list of names of persons who have
requested a tax credit and DOTax provides additional information on
those persons. Receiving agency must follow federal disclosure law
or risk prison or significant fines for non-compliance.

Daria Loy-Goto stated that RICO requests and is provided certain
information, though an MOU may be required on a specific case.
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Civil or Criminal Prosecution: Compared to criminal prosecution
cases, civil tax cases are preferred because they are resolved more
quickly, require a lesser standard of proof, and involve significant

penalties.

Chairperson Uchida called for a break at 10:15 a.m.

Chairperson Uchida called the meeting back to order at 10:37 a.m.

Rod Tam left the meeting at 10:38 a.m.

e. MCPD:

Joint Enforcement: Ralph Nagamine reported that due to the specific
focus of MCPD's work, there is little opportunity for collaboration.
Maui issues warning letters or fines for non-compliance.

Statutory Restrictions on Disclosure of Information/Records: Copies
of notice of violations are sent to the RICO Maui office. The website
is available for the public to obtain information, including information
on notice of violations. RICO would be interested in unpermitted

building activities.

Enforcement Legislation: None needed at this time. According to
Mr. Nagamine, the biggest challenge now is collecting all the fines.

HDPP:

Joint Enforcement: Tim Hiu stated that investigations do not often
oceur during regular work hours, so joint enforcement may be difficult
to set up. HDPP requires permission to access a building site or a

~ search warrant. Having a contact list or arranging strategic meetings

on a case-by-case basis is preferred.

Statutory Restrictions on Disclosure of Information/Records: HDPP
website is available for public use. MOUs usually are not required.
Art Challacombe commented that much information is available on the
HDPP website; additional information is shared with Department of

Health and DOTax.

Enforcement Legislation: None needed as most HDPP information is
already publicly disclosed.

. RICO:

Joint Enforcement: Daria Loy-Goto reported that RICO is open to
joint enforcement activities, including joint interviews. RICO also
provides information and refers cases to other law enforcement

agencies.




Construction Site Inspection Task Force
Minutes of the September 7, 2010 Meeting

Page 6

Announcements:

Next Meeting:

Adiournment:

Enforcement Legislation: It may be premature to determine whether
legislation is necessary to facilitate joint enforcement activities.

Civil or Criminal Prosecution: RICO primarily pursues civil
prosecution; however, unlicensed contracting is a misdemeanor. The

Department of the Attorney General or the Prosecutor's Office
enforces criminal penalties.

. Contractors' Board:

Joint Enforcement: Verna Oda stated that all licensing complaints are
handled by RICO. Sharing of information would be helpful for

licensing purposes.

Following the discussion on Department work assignments,
Chairperson Uchida informed the Task Force that it has a short
timeframe within which to compile and approve a report for
submission to the Legislature by November 19, 2010. Chairperson
Uchida will email Task Force members information,
recommendations, and findings for consideration and discussion at
the next meeting. The next meeting will also cover the Permitted
Interaction Group Report. The last meeting would be devoted to
review and approval of the Task Force's Final Report to the 2011

Legislature.

None.

Tuesday, October 12, 2010
9:00 a.m.

Leiopapa A Kamehameha
State Office Tower

235 South Beretania Street
Conference Room 204
Honolulu, Hawaii 96813

There being no further business to discuss, the meeting adjourned at
11:20 a.m.

Taken and recorded by:

a/(@bcué{/oafzfiﬁ

Alice Worthy, Secretary
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Reviewed and approved by:

W~

Jo/ARn M. Uchida
{€hairperson

RS

JMU/aw
10/7/10

[ ] Minutes approved as is.
[] Minutes approved with changes. See Minutes of

tolizlte




CONSTRUCTION SITE INSPECTION TASK FORCE
Department of Commerce and Consumer Affairs ("DCCA")
State of Hawaii
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The agenda for this meeting was filed with the Office of the Lieutenant Governor,
as required by §92-7(b), Hawaii Revised Statutes ("HRS").

Date: Tuesday, October 12, 2010
ime: 9:00 a.m.
Place: Leiopapa A Kamehameha

State Office Tower

235 South Beretania Street
Conference Room 204
Honolulu, Hawaii 96813

Present: Jo Ann Uchida, Chairperson
Tim Hiu, Member
Keith Kim, Member
Josh Kreye, Member
Daria Loy-Goto, Member
Herbert Lau, Member
Tanya Lee, Member
Wendy Maher, Member
Ralph Nagamine, Member
Wendy Nakahara, Member
Verna Oda, Member
Rodney Tam, Member
Tom Torkildson, Member
Sean Kinilau, Regulated Industries Complaints Office ("RICO")
Catherine Chun-Hoon, RICO
Kellie Sato, RICO
Alice Worthy, Professional & Vocational Licensing Division ("PVLD")

Excused: Clayton Chun, Member
Ryan Markham, Member

Guests: Art Challacombe, Department of Permitting & Planning, City & County of

Honolulu ("DPP-HNL")
Wesley Lum, Wage Standards Division, DLIR

Call to Order: Chairperson Uchida called the meeting to order at 9:07 a.m., at which
time quorum was established.

Chairperson Uchida introduced Josh Kreye who is replacing
Gayle Nakagawa of DOTax. Mr. Kreye is with the Special Enforcement

Section.



Construction Site Inspection Task Force
Minutes of the October 12, 2010 Meeting

Page 2

Additions/
Revisions fo

Agenda:

Approval of
Meeting Minutes:

Permitted Interaction

Group Report:

Report to the
2011 Legislature:

None.

It was moved by Daria Loy-Goto, seconded by Rodney Tam, and
unanimously carried to approve the minutes of the Construction Site
Inspection Task Force ("CSITF") meeting held on September 7,
2010, as amended:

Page 4, under section b. DCD, first full paragraph should be replaced as
follows:

DCD investigators are responsible for determining coverages and
establishing whether an employee/employer relationship exists. If it is
determined that the transaction involved payment of case wages, then the
auditors may become involved to see whether the company has the
ability to pay TDI, health care, or workers' compensation benefits.
Auditors may audit the accounting and financial records of the company
to determine financial solvency and whether the company has the ability
to operate as a going concern.

The Audit Section involvement in the joint enforcement would be difficult
since the function is usually not to uncover cash wages. Due to a staffing
shortage, auditors are currently concentrating on an employer subsidy
program for health care premiums and financial reviews for self-insured
employers. The Audit Section is not focusing on compliance issues.

Chairperson Uchida provided members with copies of the PIG Report,
which had been amended and unanimously accepted at the September 7,

2010, meeting.

It was moved by Herbert Lau, seconded by Tim Hiu, and unanimously
carried to adopt the Permitted Interaction Group’s Report and
Recommendations.

Chairperson Uchida provided members with three handouts for their
information: (a) one page document of the California Business and
Professions Code Sec. 7028 regarding engaging in business without a
license, fines and punishment, and statute of limitations; (b) DOTax News
Release regarding a repeat tax offender charged with multiple violations;
and c) draft overview of Report to the 2011 Legislature.

Chairperson Uchida indicated that she has begun to compile information
for the Report based on CSITF meetings and the PIG Report. There is a
need, however, to specify and confirm the CSITF's specific findings and
recommendations. Chairperson Uchida distributed the draft overview of
the Report for purposes of further discussion.
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Undocumented Workers

Since Act 121 required the CSITF to look at unlicensed contracting,
undocumented workers, and workplace safety, Chairperson Uchida asked
CSITF members to consider and respond on the extent to which
undocumented workers impact their work and enforcement roles.

DCD:

Keith Kim indicated that the DCD's primary responsibility is to determine
eligibility. It does not consider undocumented worker status in that
determination: considering undocumented status is more of a federal

responsibility.
uiD:

Tanya Lee reported that the UID does not look at whether a worker is
undocumented. However, for UID benefits, the citizen status of a worker
is relevant.

HIOSH:

Herbert Lau reported that HIOSH is focused on whether an
employee/employer relationship exists. The status of the worker is not
usually relevant. As far as Mr. Lau knew, there have not been any joint
operations or referrals to the U.S. Immigration and Customs Enforcement

(ICE).
CLB:

Rodney Tam stated that the Board has no direct involvement with the
issue of undocumented workers. [t handles licensure and RICO covers
enforcement. A licensed contractor, however, must be a U.S. citizen,
national, or authorized alien.

DOTax:

Tom Torkildson reported that he has not dealt with this issue before in the
tax context.

CMPW:

Ralph Nagamine stated that permits are issued to licensed contractors,
but CMPW does not know who the workers are. In many instances, there
are no workers on site.

DPP-HNL:

Tim Hiu indicated that often no physical work is being done during
inspections. The status of a worker is not related to building safety.
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Moreover, many persons are not identified on jobsites, do not wear
identification, and could be visitors on the job site.

RICO:

Daria Loy-Goto reported that RICO investigates and prosecutes persons
who have impersonated a U.S. citizen and enforces a statute that
prohibits a contractor from hiring illegal aliens. In unlicensed cases,
particularly involving massage therapists, RICO routinely sees
undocumented workers and collaborates with ICE. In unlicensed
contracting cases involving undocumented workers, RICO is in contact
with other state agencies.

L egislation for Civil, Not Criminal Enforcement

Chairperson Uchida reported that RICO supports and encourages
criminal prosecution of unlicensed contractors, in addition to the civil
enforcement penalties currently available. The California Model primarily
relies on criminal enforcement via section 7028 of the California Business
and Professions Code. California law also requires mandatory jail time of
at least 90 days for a second offense. In Hawaii, a citation for unlicensed
contracting triggers civil penalties.

As an example of the need to bolster civil prosecution with criminal
penalties, Chairperson Uchida distributed a 2009 press release involving
an unlicensed contractor who had been prosecuted civilly on several
occasions and criminally for tax offenses, but who continued to engage in
unlicensed contracting.

Chairperson Uchida indicated that more detailed discussions between
RICO and criminal law enforcement agencies need to occur before any
legislation can be proposed.

Whether Task Force Shouid Be Created?

DCD:

Keith Kim indicated that, in general, and due to staff shortages, a task
force should not be created. Wendy Nakahara reported that DCD's focus
is not on undocumented workers.

UID:

Wendy Maher reported that the UID is interested in collaboration with
other agencies as the UID fulffills its responsibility to ook at unreported
wages. The UID is federally funded. She will need to check whether the
UID can use federally-funded personnel for the task force.
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HIOSH:

Herbert Lau emphasized the staffing problems HIOSH faces and reported
that this situation would be strained with the creation of a task force.
HIOSH receives federal and state funding.

DOTax:

Tom Torkildson had no comment as he did not know the Department's
position on this matter. Mr. Torkildson reiterated the confidentiality issues
involved and indicated that the Special Enforcement Unit is specially
funded.

CMPW:

Ralph Nagamine stressed that his interest was in improving methods to
collect fines and would support legislation that facilitated fine collections

by the counties.
DPP-HNL.

The DPP-HNL aiready coordinates services with other agencies in certain
instances now. The DPP-HNL receives general county funds, which
might affect joint enforcement.

RICO:

Ms. Loy-Goto reiterated the value in sharing information, but expressed
concern regarding the sharing/receiving of confidential information.

CLB:

Ms. Oda questioned to what extent the Board would be able to contribute
to a permanent task force.

Chairperson Uchida asked CSITF members to provide her with any
additional comments before the next meeting.

Chairperson Uchida stated that the California Model, particularly the
EEEC, has an enormous budget and staff and jurisdiction includes other
industries, not just the contracting industry. Limiting the scope to only
contracting is problematic, particularly if the focus of a task force is on
underground economy. Such a task force should concentrate on any and
all industries involved in underground economy, of which the contracting
industry would be one component in a much larger initiative.

Chairperson Uchida commented that the CSITF could suggest to the
Legislature consideration of the broader California Model as an

alternative.
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CSITF members Keith Kim, Tom Torkildson, and Tim Hiu provided input
on other industries, such as auto repair, restaurant, industry, that are part
of Hawaii's underground economy. For DPP-HNL, auto repair and illegal
home occupants comprise the highest and third highest complaint
categories. Tom Torkildson commented that there is no specific
enforcement law to maintain records; surveillance is too time-consuming
to undertake.

Information Sharing: MOUs

HIOSH:

Herbert Lau referred to §396-14, HRS, which prevents disclosure of
HIOSH records for civil litigation. Mr. Lau will check on whether
disclosure of unredacted HIOSH reports to RICO is permissible for law

enforcement purposes.

Chairperson Uchida commented that under the California Model
information is transmitted to the CSLB for prosecution. Chairperson
Uchida asked CSITF members for their input on referring cases to other
agencies for prosecution versus sharing information with other agencies.

DCD:

Keith Kim did not see a problem with referring DLIR orders to DCCA.

HIOSH:

Herbert Lau indicated that if referral for prosecution would result in more
efficient collection of fines, then deterrence would be enhanced.

RICO:

Daria Loy-Goto stated that RICO would be interested in information
pertaining to uncollected fines.

CLB:

Verna Oda reported that if the licensee says he/she has no emplioyees
and signs to that effect, then no workers' compensation insurance is

required.
UID:

Tanya Lee reported that the UID does not refer cases to other agencies
for prosecution.
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DOTax:

Tom Torkildson stated that DOTax is attempting to create an automated
method to cross check its database. Chairperson Uchida said that the
DCCA faced a similar challenge, but was able to make certain information
available to its several enforcement divisions by using respondent names
as the shared identifier.

Chairperson Uchida called for a break at 10:31 a.m.

Chairperson Uchida called the meeting back to order at 10:57 a.m.

Ralph Nagamine left by 10:57 a.m.

Information Sharing (continued)

DPP-HNL.:

Art Challacombe reported that DPP-HNL works with RICO on various
cases, though it only refers cases to RICO where the case involves safety
issues. It also has not referred cases to RICO when there is a pattern of
unlicensed conduct because DPP-HNL policy is not punitive. There was,
however, a recent referral to RICO involving life/safety issues. Mr.
Challacombe stated that the DPP-HNL focuses on the property owner in
the case of violations and attempts to recover civil fines from every
person attached to the jobsite. Chairperson Uchida stressed that RICO
was open to receiving referrals and suggested that DPP-HNL contact
RICO's Investigations Manager when it has a case to refer. DPP-HNL
was willing to refer cases to RICO.

RICO:

Daria Loy-Goto reported that RICO would accept any and all tip
information. Chairperson Uchida asked that, in the event RICO receives
a referral and pursues prosecution, the referring agency be committed to
supporting RICO's prosecution.

CLB:

Verna Qda stated that the Board receives tax information from DOTax
and refers this information to RICO.

UID, DOTax, CLB:

The UID reported that clearance from UID and DOTax is required. if the
Board receives cases regarding violations of non-compliance with UID
and DOTayx, the sanction would likely be more educational in nature than

punitive.
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Education/Publicity Budget
DCD:

Mr. Kim reported that the DCD has no budget for consumer
education/publicity. The DCD sponsors an employer workshop as its
primary outreach and sends new employers an informational booklet.
The DLIR website features all press releases.

UID:

The UID has no budget for education. it conducts quarterly workshops
for new employers. There are also videos accessible on the website on
how to apply for benefits.

HIOSH:

Mr. Lau was unaware of HIOSH's budget for education, although he did
report that HIOSH has a public library and an outreach program. DLIR
also has a Consultation and Training section, which provides free
education for all employers.

DOTax:

DOTax has funds to do outreach. It distributes pamphlets and posters
and there is a complaint line for the public to call.

DPP-HNL.

DPP-HNL requires the public to use its website to obtain information on
and to apply for building permits. Website information is updated on a
regular basis. Permit centers distribute pamphlets from other agencies
and provide checklists for residential and commercial permit applicants.
Complaints and concerns are referred to the Office of Information of
Complaint (OIC). The DPP-HNL attempts to handle the complaint first
before referring out.

Tim Hiu left at 11:27 a.m.
RICO:

RICO staff is available to do community outreach. RICO has a limited
education budget; special publicity projects during this period of fiscal
limitations would not be advisabie.

CLB:
The Board has an education fund consisting of monies paid in by

licensees. The fund is used to pay for pamphlets and conferences.
Board information is available on the website. The Board also distributes
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information by mail during renewal every other year. The Board does not
have a newsletter.

Professional Employer Organizations (PEQ)/
Employee Leasing Companies

Chairperson Uchida asked if employee leasing companies were a
significant issue for CSITF members.

pCD:

Keith Kim indicated that the challenge is to determine who is liable as the
employer. The issue is not absolutely clear, but DCD is enforcing against
the PEO for now. There are no serious difficulties in enforcement or audit

sections.
UID:

Tanya Lee said that the PEO can do HR, so clients with better tax rates
will be treated as an employer. PEOs attempt to obtain better tax rates.
There are no issues relating to unlicensed contracting. Tax laws
recognize PEOs.

HIOSH:

Herbert Lau was unaware of any instance where the PEO was cited for
HIOSH violations. HIOSH cites the client, not the PEO, and uses the
federal control test.

CLB:

Rodney Tam and Verna Oda reported that the Board considered this
issue and has allowed the PEO to obtain necessary workers'
compensation.

DOTax:
DOTax took no position on PEOs.

RICO:

If a licensee leases employees, there are still on-the-job supervision
requirements. For unlicensed activity, there is a high incidence of owner-
builders opting to use leased employees because owner-builders are
required to obtain workers' compensation insurance. There is a concern
if employees are leased for specific activities that require specialized

training.

Chairperson Uchida stated that she will be working on the framework for
the report and incorporate comments of the Task Force members into the
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Department Work
Assignments:

Announcements.

Next Meeting:

Adjournment:

report. She will email the members the draft report for review,
clarification, etc. and ask that the members get back to her with their
comments on the findings and recommendations. Action for approval of
the report will be done at the last meeting, which is scheduled for

November 9.

None.
None.

Tuesday, November 9, 2010
9:00 a.m.

Leiopapa A Kamehameha
State Office Tower

235 South Beretania Street
Conference Room 203
Honolulu, Hawaii 96813

There being no further business to discuss, the meeting adjourned at
11:57 a.m.

Taken and recorded by:

Mu,&/odjé,,

Alice Worthy, Secretary

Reviewed and approved by:

A

Jo/AnA M. Uchida

Chairperson

JMU/aw
10/26/10

[ Minutes approved as is.
Minutes approved with changes. See Minutes of




CONSTRUCTION SITE INSPECTION TASK FORCE

Department of Commerce and Consumer Affairs ("DCCA")

State of Hawaii

MINUTES OF MEETING

The agenda for this meeting was filed with the Office of the Lieutenant Governor,
as required by §92-7(b), Hawaii Revised Statutes ("HRS").

Present:

Excused:
Guests:
Call to Order:

Additions/
Revisions to

Agenda:

Approval of

Meeting Minutes:

Tuesday, November 9, 2010
9:00 a.m.

Regulated Industries Complaints Office
Department of Commerce and Consumer Affairs
Leiopapa A Kamehameha

State Office Tower

235 South Beretania Street

9" Floor Conference Room

Honolulu, Hawaii 96813

Jo Ann Uchida, Chairperson

Clayton Chun, Member

Keith Kim, Member

Josh Kreye, Member

Daria Loy-Goto, Member

Herbert Lau, Member

Tanya Lee, Member

Wendy Maher, Member

Wendy Nakahara, Member

Verna Oda, Member

Rodney Tam, Member

Sean Kinilau, Regulated Industries Complaints Office ("RICO")
Catherine Chun-Hoon, RICO

Kellie Sato, RICO

Alice Worthy, Professional & Vocational Licensing Division ("PVLD")

Members Tim Hiu, Ryan Markham, Ralph Nagamine, Tom Torkildson

Jonathan Wolff, DOTax

Chairperson Uchida called the meeting to order at 9:06 a.m., at which
time quorum was established.

None.

It was moved by Rodney Tam, seconded by Daria Loy-Goto, and
unanimously carried to approve the minutes of the Construction Site
Inspection Task Force ("CSITF") meeting held on October 12, 2010.
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Report to the 2011  Chairperson Uchida distributed a copy of the CSITF's Report to the

Legislature: 2011 Legislature for discussion and approval. The Report is due to the
Legislature by November 19, 2010 (sixty days prior to the start of the
2011 regular session). Appendices were included with the Report, except
for copies of the minutes of October 12, 2010, and today.

It was moved by Verna Oda, seconded by Wendy Nakahara, and
unanimously carried to approve the CSITF's Report to the 2011
Legislature, as amended:

Page 12, 3rd paragraph, 2™ sentence: insert "unlicensed" to read
"particularly involving unlicensed massage therapists".

Page 19, 1% full paragraph, 2" sentence should be: "Mr. Ungounga was
also convicted in an action by the Department of the Attorney General for
failure to file tax returns and is currently facing additional charges."

Announcements: Chairperson Uchida provided CSITF members with a contact list of all
members, which was updated.

Chairperson Uchida thanked all CSITF members for their input and staff
for their assistance. Chairperson Uchida hoped that the relationships
formed and information gained from serving on the CSITF will promote
more efficient enforcement among agencies.

Adjournment: There being no further business to discuss, the meeting adjourned at
9:17 a.m.

Taken and recorded by:

aﬂw/wm%

Alice Worthy, Secretary |

Reviewed and approved by:

nn M. Uchida
hairperson

JMU/aw
11/09/10

[ 1 Minutes approved as is.
[ 1 Minutes approved with changes. See Minutes of
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800-321-CSLB (2752)
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California Contractors State License Beard

Un_d_er gr OL_"“_’ Economy Enfor cement: CONTRACTORS LICENSING AGERLIES
Multi-jurisdictional Prosecution of lllegal
Operators

Scope and Mission

The California Contractors State License Board (CSLB) protects consumers by regulating the
construction industry through policies that promote the health, safety, and general welfare of

the public in matters relating to construction. CSLB licenses and regulates the more than

302,000 construction contractors in California, in 43 license classifications.

Each year, CSLB receives approximately 20,000 complaints, filed both by consumers and

public agencies, against licensed and unlicensed contractors.

- Unfortunately, California’s construction businesses and workers face an ever-increasing
danger. Their ability to compete in the state and global economy is threatened by California’s
underground economy. This underground economy drives down wages, creates harsh
working conditions, and undercuts legitimate construction businesses to a point where they

can no longer fairly compete and provide well-paying jobs to Californians.

California’s Employment Devefopment Department estimates the size of the state’s
underground economy to be anywhere from 3 to 40 percent of the aboveground economy, or

. $60 to $140 billion a year.
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STAY
CONTRACTONS LICIRSIHE AGTRCIES

Construction businesses operating underground typically:

e Avoid licensing requirements, which makes them harder to find and bring into

compliance with state and local laws;

° Pay wages in cash, thereby avoiding payroll taxes that fund unemployment

insurance, disability insurance, personal income tax and paid family leave;

° Employ vulnerable workers, new immigrants, children, and economically

disadvantaged individuals, often paying them far below the state’s minimum

wage;
° Fail to carry workers’ compensation insurance; and
° Avoid minimum worker and workplace safety requirements o

No single regulatory agency has the resources or jurisdiction to combat this enforcement

problem alone.

Enforcement Strategy

To combat the continuing threat posed by those who insist on working in the underground
economy, CSLB has broken new ground in the field of proactive enforcement. By joining forces
with other state and federal regulators, CSLB and its partners are increasing the prosecution of
illegal underground businesses -- by sharing information and resources, and by eliminating

bureaucratic red tape and duplication of efforts.
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Creating Regulatory Partnerships

NASCLA Innovation in Regulation Award Submission — California Contractors State License Board

CSLB is mandated by the California legislature not only to license and regulate contractors, but
also to ensure that contractors comply with all building, employment, and tax laws. In
California, there are several state and federal agencies with responsibility for regulating and

enforcing labor law, often with overlapping jurisdiction and enforcement goals.

[n the pa;st, these agencies rarely shared information about violations of state licensing, labor
and tax laws. CSLB has the authority to impose suspensions against licensed contractors who
fail to pay employee wages, pay taxes, or carry workers compensation insurance. The
problem was that there was no system i'n place for other regulatory agencies to notify CSLB

about these violations.

Seeing both a need and an opportunity, CSLB established partnerships with other state and
federal regulators to memorialize agreements, to join forces in undercover enforcement

operations, and to facilitate unprecedented information sharing.

_ With these partnering efforts, CSLB is not only performing licensure, which ensures
compliance with minimum experience and qualifications, but is also taking industry regulation a
step further by enforcing proper business practices, protecting employees, and leveling the

playing field for legitimate licensed contractors.

Memoranda of Understanding

The first step CSLB took was to develop operational agreements to facilitate the sharing of

. records and databases. This enables the respective agencies to obtain documentation of
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violations from their partner agencies, and take appropriate regulatory action against
employers who violate the law.

One of CSLB’s successiul new strategies is to suspend the licenses of businesses with

outstanding tax or wage liabilities. Between July 2005 and June 2006, CSLB achieved:

License Suspensions 558 $1.5,258,469.27
Settlements Reached 107
Restitution Paid 528
Licenses Reinstated 655

To formalize its partnering efforts, CSLB entered into four Memoranda of Understanding

(MOUSs):

Partner ' MOU Signed Results

California Employment March 2005 EDD referred 12,000 outstanding tax liability

Development Department cases, which resulted in the automatic

(EDD) suspension of those licenses for outstanding
_ liabilities, until the judgments were satisfied.

California Division of July 2005 DOSH provides reports of employers found

Occupational Safety & in violation of safe workplace provisions,

Health (DOSH) resulting in a fatality or serious workplace

injury. The CSLB then takes disciplinary
action against the contractor’s license.

California Division of Labor DLSE forwards to the CSLB documentation

Standards Enforcement of Labor Code violations that result in a civil

(DLSE) or criminal case; or violations that result in a
judgment for unpaid wages or penalties.

Enhanced the MOU, to set specific statistical
reporting timeframes and increase disclosure ,

-4 -

EON L




SCLAR

rmansaansases . NASCLA Innovation in Regulation Award Submission — California Contractors State License Board

AN
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2005 of DLSE’s administrative actions against
licensed contractors.

Economic and Employment Enforcement Coalition
In 2005 CSLB took .its proactive efforts to combat the underground economy to a new level, by
co-sponsoring the Economic and Employment Enforcement Coalition (EEEC). Launched by
Governor Arnold Schwarzenegger in July 2005, this coalition of state and federal labor law
regulators combined their efforts to combat illegal operators by.performing joint sWeeps of
active construction sites. Participating agencies joining CSLB include the United States

Department of Labor, DOSH, DLSE and EDD.

The multi-jurisdictional EEEC teams conducted monthly construction sweeps between June

2005 and May 2006, with the following results:

Overall Statistics
Construction Worksites Inspected 447

Construction Industry Employees Effected 8,588

. CSLB Participation

Licenses Checked 980
Citations Issued for Violation of Contractors’ License Law 73
Civil Penalties $61,100

DOSH Participation
Safety and Health Violations 859
Projected Civil Penalties $1,713,800
DSLE Participation

Citations Issued for Labor Code Violations 158
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Assessed Civil Penalties $986,750

EDD Participation

Payroll Audits Opened 16
Total Assessed Civil Penalties and Fines $1.7 Million
Conclusion

The insidious effects of the underground economy infiltrate many facets of California’s
economy, crossing the boundaries of many regulatory jurisdictions. lllegal operators who fail to
pay taxes and obey licensing and insurance laws steal revenues earmarked for public schools,

law enforcement, and other public services.

CSLB took the initiative to break through the bureaucracy and join forces with other state and
federal agencies charged with fighting underground crime. The resulting multi-jurisdictional
partnerships have greatly expanded the efficiency and effectiveness of all involved agencies,

and are taking a collaborative bite out of the underground economy.
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Secretary’s Message

Following is the Economic and Employment Enforcement Coalition’s (EEEC) Report
to the California Joint Legislative Budget Committee and the Director of the
Department of Finance. | am proud to be able to say that this Report clearly shows
not only the consistent success of the EEEC'’s operations, but also the importance of
making it a permanently funded program to continue its effort in combating
California’s illegal underground economy.

As you will see, during the four years since it first began its operations, the EEEC has
proven itself to be effective in targeting, citing, and prosecuting the most adverse
business offenders operating in the underground economy. EEEC has also become
highly successful in providing education to those who wish to learn how to come into
full compliance with California’s wage, hour, safety, licensing and employment related
tax requirements. This is being accomplished through extensive industry specific
outreach activities throughout the State.

Since its operations began in mid-2005, EEEC's dedicated teams of investigators
have inspected over 5,500 employers in those industries most likely to have
substantial illegal underground operations. EEEC accomplished this with a total
workforce of only 66 personnel from a number of different enforcement agencies,
division, and departments, all working together toward a common goal. Those
targeted inspections have resulted in over 18,700 citations and violations, amounting
to over $38.7 million in penalties and assessments.

EEEC’s consistently evolving targeting procedures have brought the number of
citations and assessments to an average of almost four per inspection. This high
ratio clearly shows that EEEC is focusing on the worst offenders while limiting
interference in the business operations of those employers who are in compliance
with our state employment, safety, and tax laws. EEEC (with the US Department of
Labor) has identified and assessed $8,242,715 in wages owed to employees. To
date, the EEEC has collected $4,415,260 of those monies owed to the employees.
EEEC’s targeting effectiveness is further supported by 823 criminal referrals made by
it to local district attorneys and the 431 criminal convictions that have resulted to

date.

From the tax side, EEEC’s operations have identified almost $300 million in
unreported wages resulting in over $46 million in assessed employment tax liabilities.
The related tax audits have identified over 15,000 previously unreported workers,
with many audits still ongoing.

Most importantly, EEEC’s recently established program of follow-up audits based on
randomly selected samples of previously cited businesses, has shown that 82
percent have either come into compliance (41 percent), gone out of business (31
percent), or been sold to new owners who are in compliance (10 percent).
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Simply put, EEEC has proven itself to be highly successful in accomplishing its
mission of vigorous targeted enforcement against unscrupulous businesses that
unfairly compete with law abiding businesses operating in California. This was done
with a minimum of disruption to the business activities of legally operating employers
while accomplishing high public awareness of the serious consequences of electing
to intentionally violate the State’s employment, safety, and tax laws. EEEC has
managed to do all of this at very low cost due, in great part, to the efforts of EEEC’s
highly trained, motivated, and dedicated team members. it is now time to provide
EEEC, its employees, the public, law-abiding employers, and California’s low wage
workers in these traditionally underground economy lndustnes with the program
permanence that is necessary for continued success.



The Stark Reality

in a small interior room, on the 8™ floor of a
large building that was long-ago a large
department store in downtown Los Angeles;
six workers are sewing together pieces of
dresses for a designer name clothing
manufacturer. These workers are being
paid piece-rate in an amount that will not
allow many of them to earn the California
statutory minimum wage of $8.00 per hour.
Upon questioning, we find that they are
required to provide their own tools in the
form of scissors and various sizes of
necessary sewing machine attachments. The supervisor claims that he does not
know who the owner of the operation is and that he was not aware that he is required
to possess a valid garment registration certificate issued by the Labor Commissioner.
In any event, he would be unable to obtain one because he does not have the legally
required workers’ compensation insurance coverage. We notice there are almost no
finished products in the room, this is because the employer knows such products
could be confiscated if found and are, therefore, regularly removed to an undisclosed
licensed manufacturing operation somewhere in the same building.

A restaurant has filed tax reports with EDD
indicating that it employs six workers. We
visit the location and determine that there are
actually 18 people employed there. All but six
of the workers are being paid in cash with no
deductions being taken or any employment
taxes being paid by the employer. All the
employees are being paid minimum wage for
eight hours per day, five days per week.
However, all are actually working 10 hours
per day, six days per week with no straight
time or overtime pay for any hours over 8 per
day and 40 per week.
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In a vacant lot, an employer has set up a wooden pallet repair operation. He has
done this without any permits or licenses and with no utility connections. Instead, he
is using a highly unsafe, 220 volt gasoline
generator which sits in the mud. Work stations
have been “constructed” by piling up old pallets
where eight workers are reconstructing
damaged pallets using parts from other old
unrepairable ones they have disassembled
using a large unguarded band saw to cut
through the old nails. Each employee has also
been provided an electric skill saw that has had
its protective blade guard removed or disabled.
There are no toilet facilities or clean drinking
water available at the site. The employees tell us they work ten hours per day,
Monday through Friday, and four hours on Saturday. When we ask the owner for the
time records for the employees, he informs us that there are no employees at the site
as all are independent contractors who are paid 50 cents in cash for each pallet they
repair. One of the workers shows us that he is missing a finger. He explains that he
lost it on an unguarded power saw at a former pallet repair facility where the owner
gave him $200 and told him fo go to the county hospital emergency room and tell
them that he had no money and had accidentally cut it off a home. When he
recovered and returned to work, the owner told him he had been replaced and was
no longer needed. He then came to work at the present location. At a second pallet
repair facility we are denied access by the owner. When we return with a warrant
and local police, the owner admits he has been operating at this same location for 20
years and has never paid any payroll taxes or had any workers’ compensation
insurance. We also find that he is paying only $200 per week to employees regularly
working up to 45 hours.

In the city of Downey a realtor posing as a general construction contractor is building
a large custom home. He has 3 - 4 sub-contractors working at the snte When the
EEEC inspectors inform him that they intend to conduct === ' :
an inspection, -he becomes visibly upset, physically
pushing one of the female agents. The local police are
called. It soon appears evident why the employer is so
concerned. None of the “coniractors” are licensed.
None have required workers’ compensation insurance.
All of the employees are being paid in cash without any
of the required deductions being taken. None of the
employers are making any of the required reports to
EDD or making any of the tax payments required by
law. In addition, numerous serious safety violations are
found. These include illegally constructed “racket”
scaffolds attached with only a few nails holding them in
place, hanging out of windows 15 — 20 feet above an
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iron rod fence with spear-like tips. Also present are unguarded power saws and
many serious electrical hazards.

In an agriculture field near Coachella, itis 1:15 in
the afternoon and the temperature is in excess of
110 degrees. A crew of eight workers is
observed weeding a field of okra. There is no
shade anywhere in the vicinity of the field. Upon
inspection by the EEEC investigators it is
discovered that there is also very little water, no
heat illness emergency response plan and heat
iliness prevention training has not been provided
to any of the workers or their supervisor.




A Persistent Problem

The preceding scenarios are all actual examples of illegal “underground” business
operations. These examples of illegal activities are encountered on a regular
basis by the enforcement officers of the EEEC in their year-round statewide
sweeps of fraditionally low wage industries. These are excelient examples of how
such employers who are operating illegally can effectively and profitably undercut
the legitimate businesses who, in good faith, comply with all required California
wage, hour, safety, licensing, and tax laws.

The problem of the underground economy in California is one that is not new.
Nearly 25 years ago the Commission on California State Government
Organization and Economy (“Little Hoover Commission”) issued a 58 page report
titled A Review of Selected Taxing and Enforcing Agencies’ Programs to Control
the Underground Economy. (August 1985) In their report the Commission stated:

“The underground economy costs the State of California billions of
dollars each year. Although it can probably never be eliminated, a small
percentage of reduction can mean hundreds of millions of dollars in
increased revenues for additional State services or to reduce the liability
of the honest taxpayer. These revenues will be realized both directly
through additional taxes, penalties and interest, and indirectly through
increased voluntary compliance.” (page viii)

For decades, California has had some of the strongest labor and workplace safety
laws in the nation. Business owners who elect to operate in the “underground
economy” gain an unfair advantage over law-abiding employers through a number
of illegal techniques including the following:

o Failure fo report and pay employment taxes on their payrolls.

o Failure to purchase and/or maintain mandatory workers’ compensation
insurance.

o Paying employees “under-the-table” in cash that is not reported to any
governmental taxing agencies and failing to take and/or remit any tax
withholdings on their workers’ pay.

o Failure fo pay minimum wage, premium overtime, shift-differential, reporting
time and other legally required types of wages.

e Misclassifying employees as independent contractors to avoid all
employment faxes including unemployment insurance and income taxes.
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e Failure to provide a safe place of employment. For example, requiring the
use of hazardous tools, equipment, and chemicals; having dangerous
electrical systems; not providing clean and adequate toilet and washing
facilities; not providing unblocked and unlocked emergency exits; using
unsafe scaffolding and failing to provide and require the use of adequate fall
protection devices. :

o Failure to provide required safety training and iliness and injury protection
plans.

o Failure to secure required licenses and/or registrations.

The underground economy in California has been conservatively estimated to
amount to over $6.5 billion in just unreported taxable wage income every year
(California’s Tax Gap, 2005 California Legislative Analyst's Office). This $6.5
billion figure significantly understates the problem given that it does not fully take
into consideration the failure of underground businesses to fund the
unemployment tax program, the workers’ compensation system, employer funded
worker safety programs, and the like. The tax gap imposes significant burdens on:

California Taxpayers and Compliant Business Owners
It burdens the State’s taxpayers and businesses by causing law-abiding ‘
employers to lose jobs to lower bidding, non-compliant businesses and to

pay higher workers’ compensation insurance premiums, payroll taxes, etc.,

to make up for costs not paid by non-compliant businesses. The loss of fax

revenues from just the practice of paying employees in unreported cash

significantly impacts the state’s general fund. At times, these additional

burdens placed on legitimate businesses are so great that they are unable

to sustain sufficient profits and have no choice but to cease doing business.

A Vuinerable Workforce

it seriously burdens the state’s workers through the loss of benefit
protections afforded by labor laws, workers’ compensation insurance, and
unemployment and disability insurance. These workers also often fall
victim to unsafe working conditions, less than minimum wage pay and
unfair reporting practices.

The Public at Large

It burdens the public at large by causing unsuspecting consumers to
contract with unlicensed businesses, as the State’s licensing provisions are
designed to ensure minimum levels of contractor skills and knowledge. The
ultimate goal of these licensing provisions is to protect the consumer.

Thus, the fundamental impact of businesses operating within the underground
economy is the erosion of working conditions and economic stability in this state. O



A New Approach

In mid-2005, the Governor established and the Legislature agreed to fund, the
EEEC. The EEEC is a targeted joint effort by State and Federal agencies with the
specific mission of attacking California’s underground economy. It is managed by
the Director of Enforcement who acts as the voice of the EEEC. The Director
oversees and coordinates the combined efforts of the many agencies involved with
EEEC activities. The member agencies provide fully-trained investigative and
enforcement personnel with specific expertise in each of the employment, worker
safety, licensing, and tax law areas regularly violated by companies operating in
the underground economy. Member agencies within EEEC work together to plan
and effectuate both regularly scheduled field enforcement operations (targeted
industry “sweeps”) and significant educational outreach programs for covered
employers and employees. The regularly participating agencies are:

o California Labor & Workforce Development Agency (LWDA)

o Department of Industrial Relations, Division of Labor Standards Enforcement
(DLSE - The Labor Commissioner)

Department of industrial Relations, Division of Occupational Safety and Health
(DOSH - Cal/lOSHA )

Employment Development Depariment Tax Branch (EDD)

Employment Development Department Workforce Services Branch (EDD)
United States Department of Labor (DOL)

Department of Consumer Affairs, Contractors State License Board (CSLB)
Department of Consumer Affairs, Bureau of Automotive Repair (BAR)
Business, Transportation & Housing Agency, Department of Alcoholic
Beverage Control (ABC)

o California State Board of Equalization (BOE)

O
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In addition, various other state and local enforcement and tax agencies, such as
local District Attorney Offices, participate in special targeted operations as
appropriate. For a description of the functions and structure of the regularly
participating EEEC team member agencies see Appendix A to this report.

One new approach that has proven effective in gaining cooperation and support
from both employers and employees involves the ability of EEEC personnel to
communicate effectively with workers and employers. Because California’s
employer and employee communities reflect the cultural and language diversity of
the State, the multi-lingual capabilities of EEEC staff enhance the effectiveness of
these enforcement operations and educational efforts. The availability of
translators skilled in over fifty different languages has made a major impact on the
effectiveness of EEEC activities. More than half of the EEEC field investigators
are bilingual, including staff fluent in Spanish, Vietnamese, Tagalog, Punjabi,
Korean, Cantonese and Mandarin languages. Additionally, when EEEC
investigators encounter a business whose employees speak a language in which
investigators on a particular “sweep” are not fluent, staff from EDD Workforce



A New Approach

Services offices assist on that sweep. The ability to speak to the workers in their
native language has contributed greatly to the success, both during and after the
field compliance inspections. The EEEC investigators report that workers are
more cooperative when they understand that the EEEC partners are there to
enforce laws that protect them. In fact, workers seldom flee the locations as had
been common in prior field enforcement operations.

Given the statewide jurisdiction of EEEC, extensive efforts are also undertaken to
make certain the greatest possible publicity is afforded to all of its activities. These
efforts include direct television, radio and print news participation in actual
enforcement actions as well as regularly scheduled press conferences in areas
where sweeps have been conducted. As the Little Hoover Commission stated in
Recommendation #12 of its 1985 Report

“Expanded use of print and electronic media will help educate the
public to the consequences of participating in the underground
economy while also signaling that the State is aggressively
investigating and penalizing those who choose o violate State tax
and labor laws.” (page 49)

We believe that our approach in the area of accompanied press coverage
of our sweep activities, in conjunction with our extensive non-sweep
outreach activities (both of which are fully discussed in the “Education and
Outreach” section below), have been very successful in “signaling” all
employers of the State’s intent to stop these illegal activities.




The Enforcement Team Approach

The EEEC joint agency team approach works as follows:

]

Three or more 5-7 member teams of specially trained and experienced
enforcement personnel from each of the member agencies conduct targeted
sweeps of a specific low wage industry over a two day period. These sweeps
are usually done simultaneously in localized Northern and Southern California
geographic areas.

The employers are not randomly targeted, but are specifically selected for
inspection based upon EEEC developed selection techniques. These
techniques include site surveillance as well as extensive review of state tax,
licensing, and registration records. This targeting is done to both ensure that
the worst offenders are inspected and to prevent any unnecessary interruption
of the business operations of law-abiding employers in the sweep areas.

EEEC developed targeting techniques vary for each of the seven industries
within EEEC’s current jurisdiction. Constant improvements in these techniques
have allowed EEEC to increase the humber of weeks sweeps are conducted to
40 per year. This leaves one week each month (12 weeks/year) that is utilized
for completing investigative reports, testifying at resulting hearings, conducting
potential target surveillance, and team member training.

Enforcement Team inspections include the following activities:

Pre-sweep operational meetings the morning of the first day of the sweeps.

Immediately upon arrival at the site of an inspection, an introductory meeting is
held with the employer or site supervisor to explain the process and to gain the
employer’s cooperation with the inspection.

Where the employer raises an objection to being inspected, the Labor
Commission Investigator informs the employer of the provisions of the
California Labor Code section 90, which specifies that Deputy Labor
Commissioners “shall have free access to all places of labor” and that any
person who refuses admission “is guilty of a misdemeanor.” In the very rare
instances where the employer continues to deny access, EEEC attorneys
secure warrants for entry.

An initial observation of the site is conducted for worker safety violations and to
determine the number and ages of the employees.

The team interviews the employees. Given the nature of the workforce

employed in these underground industries, a large number of these inferviews
require the use of the multilingual skills of the team members.

10
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Written worker rights information is given to the employees and they are
assured that their right to work in a safe place and to be paid in accordance
with California law is not, in any manner, based upon their immigration status.

Records are inspected, photocopied, and/or photographed. These records
include timecards, workers’ compensation insurance documentation, required
state registrations and licenses in farm labor, garment, car wash, construction,
and auto body repair, required safety equipment inspection certificates,
employer safety and emergency response plans, employee notification posters,
etc.

Citations for violations are issued and explained, in detail, to the employer.

Where there is no workers’ compensation insurance, a “Stop Order” is issued,
which prohibits use of employee labor at the job site until the appropriate
insurance is obtained. In these instances, all employees are informed of their
right to continue to be paid for up to 10 days while the employer acquires the
insurance.

Where it is determined that the place of employment has a machine, device,
apparatus, or equipment, which constitutes an imminent hazard to employees,
an “Order Prohibiting Use” (OPU) is issued. These orders may prohibit the use
of specific equipment or of the entire location, depending on the nature of the
hazard encountered. OPUs can also include outdoor work locations that do
not meet the California requirements for prevention of heat related injuries such
as not making shade available on hot days.

Records are subpoenaed and audits of payrolls are initiated.

“Notices to Discontinue” are issued for minor violations, such as inadequate
posting of required employee notices.

Although they are not directly named as part of the EEEC, the Bureau of
Automotive Repair (BAR), and Department of Alcoholic Beverage Control
(ABC) officers take appropriate enforcement actions against unlicensed

operators.

Wherever possible, employers are requested to make immediate “on-the-spot”
payments directly to the employees who are present, for unpaid wages and
employee supplied tools. Employers nearly always comply with these
requests.

11
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At the beginning of this report, various scenarios were provided of situations where
some or several serious violations were found. Below are examples of how some of
these illegal underground economy business operations were addressed through
EEEC cross-jurisdictional enforcement team actions.

Where it was determined that the employer did not have workers’
compensation insurance (Labor Code (LC) §3700), a “Stop Order” was issued.
The employees were called together by the inspectors and informed that while
they would not be able to continue to work until the legally required insurance
was obtained by their employer, the employer was legally required to continue
to pay them their fuil wages until it was secured and they returned to work or
for 10 days (LC §3710.1). The employers were then cited in the amount of
$1,000 for each employee up to the maximum of $100,000.

Where the employees had not been paid all the straight-time and over-time
wages they were due, all the available time records were copied, all the
employees were interviewed and their statements were taken setting forth the
hours they had worked and what they had been paid. A notice to produce all
time and payment records for the prior three years was served on the employer
(LC §92), and formal audits were commenced to determine the amount of back
wages, taxes, and penalties owed to the workers and the state.

Where it could be immediately determined from the time and payroll records
present at the worksite that individual employees had not been paid minimum
wage and/or required overtime for specific days they had worked, minimum
wage and/or overtime citations were issued for employees for those specific
days (LC §1197 & LC §558). Follow-up audits were also initiated for all other
employees and workdays over the past three years. Penalties were also
assessed in the amount of $250 per employee per pay period for failure to
provide the employees with required pay statements (LC §226.3).

Where it was determined there had been under-reporting of employees to
EDD, records were copied and tax audits were opened. Where the under-
reporting was found to be intentional, and/or appeared to be intended to cause
lower workers’ compensation insurance premiums to be charged, criminal
referrals were made for possible tax and insurance fraud. Assessmenis were
made against the employers with added fraud enhancements where such were
found to be appropriate (Unemployment insurance Code (UIC) §1128(a)).

Where required safety devices had been removed or disabled on power
equipment and/or unsafe equipment was being used, the tools and equipment
were “tagged out” and an OPU was issued to prevent their use, and “Serious” -
DOSH violation citations were issued (LC §6323). Serious citations (such as
unguarded power equipment) would be assessed penalties amounting from

12
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$4,000 to $25,000, while non-serious “General” citations (such as unsanitary
restroom facilities) would range from $500 to $2,000.

At outside work locations where it was hot and there was inadequaie water,
shade, emergency procedures, or worker and/or supervisor heat iliness
prevention training, OPUs for the entire work focation were issued and the
workers were removed from the unsafe site. These OPUs remained in effect
until the employer established it had come into full compliance with the
requirements of California’s Heat lllness Prevention regulations. While the
employer was then allowed to resume operations, all assessments and
citations that had been issued continued fo be processed with the resulting

penalties being collected.

In all instances where “Stop Orders” were issued, unannounced reinspections
were made within two days to ensure the orders were being obeyed. Where
employers were found to have employees working in violation of the Stop
Orders, all work by the employees was again stopped and criminal referrals
were immediately made (LC §3710.2).

In all appropriate instances, direct contact was made with the local press to
publicize the nature and importance of the EEEC inspections. Press releases

were also distributed.

In many cases, follow-up informational meetings were announced and heid for
all employers in the local area within a week of the sweep.

After the sweep was completed, EDD staff reviewed the information gathered
to determine whether the employers inspected were properly registered and
reporting. Employers who were found to be out of compliance were referred to
the tax audit program where their records were thoroughly reviewed and tax
assessments were issued as warranted.

At the conclusion of EEEC sweeps in which CSLB participated, CSLB
determined whether civil or criminal follow up investigations would be
conducted based upon the findings of the inspections during the EEEC sweep.
Additional follow up was done to cross reference these employers with local
district attorneys to determine past violations. Where appropriate, arrests
were made and criminal prosecutions were initiated.

13




A Short History to Date of the EEEC

The program began in 2005 with the estabiishment of the EEEC as part of the
Governor's Budget for State Fiscal Year (SFY) 2005-2006. The initial EEEC
program development was undertaken in early 2005 by a team of representatives
from all of the California partner agencies, as well as the U.S. Department of
Labor. Early efforts focused on deveioping implementation plans and training
modules as well as hiring the necessary staff (See Appendix C for a list of EEEC
positions). The specialized training focused on the new processes of multi-
agency enforcement actions, along with education and outreach activities that
allow the EEEC to comprehensively address the underground economy in the
specific targeted industries. Training was regularly held with all EEEC staff and
administrators from throughout California.

In July 2005, the first EEEC enforcement actions took place with coordinated
sweeps in the construction, agriculture, and garment manufacturing industries.
After each compliance inspection or sweep, the EEEC staff held a briefing to
discuss the operation. Several days after the conclusion of each EEEC
compliance inspection, a post-inspection public meeting was also held so that
affected employers could attend, ask questions and receive guidance on
compliance requirements. '

Based on our early field experience and the comments we received from all
interested parties, seven industries were selected for regular EEEC sweep activity.
These industries included six traditionally low wage industries and the construction
industry which, while not “low wage,” had a history of underground work by
unlicensed and uninsured employers. The initial six low wage targeted industries
were 1) Garment, 2) Agriculture, 3) Restaurant, 4) Car Wash, 5) Janitorial, and 6)
Horse Race Tracks. After approximately one and one-half years of field
operations, it was determined that the janitorial and horse race track industries
were not conducive to sweep enforcement. The problem inherent in janitorial was
the lack of access to generally small unsupervised crews working in isolated
locations. It was determined that with the creation of the new janitorial advisory
board and a new dedicated janitorial enforcement operation within the Labor
Commissioner’s office, it would be more productive to have all enforcement in that
industry handled by DLSE’s Bureau of‘Field Enforcement (BOFE). The horse race
track industry also proved to be generally inappropriate for EEEC type operations
due to the fransitory nature of the workers and their ability to hide from our
inspectors once the word got out that we were present at local race tracks. This
resulted in an unreasonably low number of citations with the exception of the first
enforcement sweep. It was decided that the only effective way to conduct
inspections in that industry would be through individualized DLSE targeted
surprise inspections based upon tips from these affected workers or their

representatives.

In 2007, two more appropriate industries were, therefore, added. These industries
were 1) Wooden Pallet Repair and Manufacture, and 2) Auto Body Repair Shops.

14



A Short History to Date of the EEEC

These two industries have proven to be highly productive for EEEC operations.
The vast majority of pallet repair locations have turned out to be wholly operating
in the underground economy utilizing unreported employees who are paid in cash,
and who are often subjected to very dangerous working conditions. Auto Body
Repair shops have presented a whole new field of underground activities including
extensive bartering of unreported exchanges for services, unreported employees,
and unlicensed employers. The addition of this industry has also allowed EEEC to
include members from the Bureau of Automotive Repair in its teams. These
inspectors have added an entirely new set of specialized skills and experience to
our other team members. The specific industry focus of EEEC has allowed staff to
become more specialized and in tune with the issues of each targeted industry.
(See Appendix B for a description of target industries.)

Over the first four years of its operation, EEEC has improved its surveillance
techniques, front-end lead development, and screening processes, all of which are
used to identify those employers most likely to be out-of-compliance with the
EEEC participating agencies’ laws. This improved method of lead development
increases EEEC’s accuracy in targeting non-compliant businesses, thereby
increasing inspection efficiency while reducing the level of disruption to law-
abiding businesses. Detailed pre-screening and lead development allows field
staff to be much more familiar with each selected employer before the on-site
inspections. This approach also results in the development and implementation of
more effective interviewing techniques. [t reduces the disruption to employer work
operations, since the employer only has to deal with one worksite inspection by
the State, rather than separate inspections from each of the State entities. This
benefits both the employer and the employees.

We have also made necessary changes that allow all of our enforcement
personnel one week each month to prepare their cases for appeal hearings, and to
add “mini-sweeps” by single teams in geographic locations outside the areas of
our major muiti-team sweeps, thereby allowing us to provide simultaneous sweeps
through-out the state. EEEC presently schedules sweeps during 40 weeks each
year. As team members have moved out of EEEC, we have made efforts to
replace them with experienced investigators taking into consideration their home
base location. This has resulted in not only having investigators with unique
understanding of the local employers and industries, but has also allowed us fo
reduce the travel costs and inconvenience required for teams to work throughout

the state.

In the fraining area, we have instituted a practice of training all investigators on a
cross-jurisdictional basis. This allows investigators from one agency to be aware
of, and notice, possible workplace violations that are within the enforcement
jurisdiction of the team members from other participating agencies. Such cross-
training allows for more efficient enforcement sweeps.
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A Short History to Date of the EEEC

All these changes have been made possible by our centralized matrix approach to
operational management. Of course, this approach has only been able to work
because of the personal involvement and support of the highest levels of
management of the various enforcement agencies that make up EEEC.
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One of EEEC’s goals is to provide ongoing education to both employers and
employees. Many businesses that violate the laws do so not out of conscious
design, but out of a general lack of understanding of their responsibilities as
employers. As part of EEEC’s continuous effort to ensure that employers are
educated on how to comply with all state tax, registration, health, safety and labor
laws, as well as federal regulations, EEEC conducts a variety of workshops and
presentations that are desighed specifically by industry.

Since 2005 EEEC, has conducted over 70 post inspection outreach events and
participated in over 120 additional employer/employee workshops statewide. As
of June 30, 2009, these programs have been directly presented to 4,778
interested individuals.

Employers

After most sweeps, a post inspection workshop for those employers previously
inspected is conducted. These workshops provide the employers information on
the requirements of each agency and an opportunity to discuss the EEEC process.
EEEC representatives cover a range of topics including labor law compliance,
health and safety violations, pari-time workers, vacation pay, family member
employees, cash pay, and employer appeal rights. In addition, information that will
further assist employers is provided on upcoming departmental seminars, such as
the EDD and DLSE joint Labor Law and Payroll Tax Seminars and Cal/OSHA
Consultation Service information workshops. Attendees are also provided with
written literature pertaining to the specific seminar in various languages as well as
the departmental contact information. EEEC also works closely with many
agricultural, garment, construction, and carwash employer groups who sponsor
their own educational workshops in which knowledgeable EEEC representatives
participate. Some examples of these employer groups include the California
Grape and Fruit Tree League, the Nisei Farmers League, the Korean Garment
Association, the National Carwash Association, the Arizona/California Agricultural
Employers Association and the Sonoma County Wine Association.

Workers _
EEEC's efforts in educating the workers of California range from conducting

educational employee workshops, to participating in frequent TV and monthly
Spanish radio talk shows, and attending various outreach events sponsored by
public interest groups. EEEC outreach efforts target those workers who are most
vulnerable, such as newly arrived immigrants and their families. Topics covered
include minimum labor standards, the payment of the State's minimum wage,
payment of overtime, recordkeeping requirements, rest and meal period
requirements, wage deduction requirements, and basic safe workplace

protections.

in an effort to measure the success of these educational outreach events,
beginning in January of 2008, a newly designed presentation improvement
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questionnaire was adopted and provided to all attendees at all post inspection and
educational employer/employee outreach events. In addition to responding to
questions regarding the presentations, the evaluation form also provides a section
where the attendees are given the opportunity to include comments and
suggestions on ways to improve the outreach events as well as provide their
contact information in order to have a personal follow-up session with EEEC

personnel.

The evaluation form consists of specific questions such as:

How do you rate the presentation content?

How do you rate the presenters’ knowledge of his/her subject?
How do you rate the handouts and reference material?

How do you rate the overali workshop?

How do you rate the convenience of the location?

s & © © ¢

All evaluations to date have been summarized and the results have been
extremely favorable. As a result of the feedback, the EEEC has implemented
several suggestions to further enhance the program such as adding additional
resource material in multiple languages, as well as having specialized bi-lingual
staff present all events. in fact, a number of outreach presentations have been
conducted exclusively in the language of targeted industry participants such as
Spanish language agricultural workshops and Korean garment workshops. These
presentations have proven to be highly successful often attracting 200 to 400

participants.
Recent participant comments have included:

“This presentation was so helpful and informative, it reminded me of a few
things that | need to improve or update....”

“Was worth my time to understand the laws on opening my construction
corporation.”

“Something like this should be mandatory for every contractor or business
owner.”

The graph on the next page shows the participation levels of the various EEEC
focus industries in the education and outreach events presented.
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The Re-inspection Program

Beginning in 2008, it was determined that a sufficient number of inspections had been
conducted and processed in the Restaurant, Car Wash, and Garment industries to allow
for the implementation of a meaningful re-inspection program designed to assess the
effectiveness of the EEEC’s efforts. These three industries were selected because they
had been targeted industries from the beginning of the program allowing sufficient time
for most of the citations and assessments issued to work their way through the various
appeals procedures and become final. These industries also operate in fixed locations
that can be re-inspected. In subsequent years the more recently added pallet and auto
body repair industries will be included in the re-inspection program.

Our initial statistics, more fully discussed below, have been positive showing that 82
percent of the businesses we initially found to be operating illegally in the underground
economy, have either come into compliance (41 percent), gone out of business (31
percent), or have been sold to hew owners that are operating legally (10 percent). The
protocols utilized in these initial re-inspection efforts have been developed over the past
year and one-half so that they reflect, as far as possible, an accurate picture of how our
sweep efforts are impacting the underground economy in the selected industries. As
was initially noted in the August 1985 Little Hoover Commission Review of programs to
control the underground economy, it is difficult to measure how any enforcement efforts
result in an increase in the voluntary compliance model that is the basis of most of our
State’s taxing and regulatory laws. However, we can, through a random re-inspection
process, determine whether employers who have been cited in our sweeps continue to
engage in activities associated with underground economy operations. This we have
attempted to do through a random selection and re-inspection of 10 percent of the
employers inspected six months or more prior to our review.

These randomly selected employers are first screened by the EDD to determine their
reporting status. This serves as an initial indication of whether they are still in business,
have workers’ compensation insurance, and/or have appealed or paid any assessments
by EDD from the initial inspection. The same list of employers is also provided to DLSE
and DOSH to determine the status of any citations and assessments issued by those

EEEC partners.

Once the screening information is received from the partner departments and divisions,
EEEC staff determines how additional re-inspection efforts will take place. These
efforts include, but are not limited to, initial drive-by observation to determine if the
employer is out of business, surveillance, drop-by visits to confirm any new ownership,
actual re-inspection by one or more EEEC partners, and/or the addition of the site to a

normally scheduled sweep.

A final spreadsheet is then prepared by EEEC staff showing the results of all the
selected employers along with a report summary for each re-inspection audit. The
major results looked for are the following:
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e Has the business been closed?

o |s there new ownership, and if there is, is the new owner engaging in activities
that are normally associated with underground economy operations, such as no
workers’ compensation insurance, cash pay to employees without the proper
withholding and payment of taxes, failure to pay minimum wages or overtime to
employees, or non-minor health.and safety violations?

o If the business is still in operation with the same owner, has the owner cleared all
the violations previously found, and if so, are there any new violations other than
minor ones, that would not normally be associated with underground economy

_operations?

Re-inspection Program by Industry
Car Wash Restaurant Garment Totals
# % # % # Yo # %

: 20% g .-47% 15 S

Outofbusiness | 3 | 26%

InCompliance ~ | 2 | 7% | 12 s | ss% |

New Ownership=n |

| 8%

From the data displayed in the above chart, it appears that the EEEC program is
succeeding in its goal of leveling the playing field and restoring the competitive
advantage to law abiding businesses and their employees. However, more needs to be
done. With 82 percent of the businesses targeted during EEEC sweeps being either in
compliance (41 percent), under new ownership that is in compliance (10 percent) or out
of business entirely (31 percent) upon re-inspection, the local law abiding business no
longer face major unfair competition. The businesses that were found continuing to
operate in the underground economy face further enforcement actions and possible

criminal prosecution.

While these statistics are compelling in themselves, it should be noted that a full one-
_third of the 18 percent found fo continue to be out of compliance had corrected all their
prior violations with the exception of having secured the required car wash registration
with the DLSE. In addition, all but one business had corrected all the serious safety 0
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violations found in the original inspections. For detailed information on the Re-
inspection results by industry and employer, see Appendices D, E and F.

We intend to not only continue to conduct our formal program of re-inspections in the
Restaurant, Car Wash and Garment industries, but to add the Wooden Pallet Repair &
Manufacturing and Auto Body Repair industries when we have had sufficient initial
inspections in those industries as well.
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Why EEEC Should be Made a Permanent Program

Since established in 2005, EEEC’s goals have been to:

e Collaborate to undertake vigorous and targeted enforcement against:
unscrupulous businesses; and,

e Help to level the playing field and restore competitive advantage to law
abiding businesses and their employees.

EEEC activities throughout the past four years have served to both enforce
California’s employment and tax laws and educate employers, employees and the
public. The program’s enforcement and deterrence effectiveness is demonstrated
throughout this report. The education and outreach events have both been well
attended with participants rating these events as beneficially informative in nearly
100 percent of the evaluations received. EEEC has proven to be a program well
designed and operated to meet its goals.

EEEC Works

On the enforcement side, as of June 30, 2009, the EEEC targeted enforcement
sweeps identified 18,728 violations of provisions of California’s Labor, Health and
Safety, and Business and Profession Codes (Appendix G). These violations
represent employers who were using unlawful tactics to achieve an unfair
competitive advantage over law abiding employers. The EEEC has served to level
the playing field and get the message out to employers participating in the
underground economy that California will not sit by and allow this activity which
puts compliant business owners at risk and makes them unable to compete for
business. As our re-inspection program shows, we have been highly successful in
targeting employers operating in the underground economy. Once identified, we
have brought most into compliance, put a good percentage out of business, and
brought the owners of the worst before the criminal courts. EEEC has initiated
823 cases that have been referred to District Attorneys for potential criminal
prosecution. Of these, 431 illegal operators have been convicted. As indicated in
the previous section of this report, a significant number of those few inspected
employers who continued to be out of compliance upon re-inspection had, in fact,
come into full compliance with respect to worker safety and wage and hour

requirements.

EEEC's activities have also served to help prevent California’s lowest wage
workers, who are at the greatest risk, from being taken advantage of by
unscrupulous businesses who are willing to break the law to gain an unfair
advantage and earn greater profits. This we have done through the uniform
enforcement of laws ranging from child labor, minimum wage and employment tax
issues, to health and safety regulations. CalOSHA citations issued by EEEC
include violations that clearly put workers lives in danger (see Appendix I for a
more detailed list of EEEC citations).
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Minimized Burden and Disruption of Businesses Operations

The collaborate nature of bringing the various enforcement agencies together to
implement targeted education and enforcement sweeps throughout California has
proven to be a unique approach that is welcomed by faw abiding employers. One
coordinated and highly focused inspection by a combined team of several
enforcement agencies significantly lessens the burden on the compliant business
owners. EEEC sweeps also serve to let the general public know that California is
serious about enforcement and that we are doing what is necessary to level the
playing field for the all business owners.

Specialized, Highly Trained and Effective Staff and Supervisors

From its inception, special efforts have been made to select only the most
motivated and experienced investigators and other personnel for assignment to
EEEC. The industry targeted sweeps also allowed these EEEC staff to gain
unique expertise in each of the targeted industries. EEEC representatives have
also been able to develop close professional relationships with employer and
worker organizations and representatives in these industries. This allows EEEC
agents o understand the specific issues encountered within each industry.
Through the relationships developed, targeted education opportunities have arisen
by which EEEC staff have been able to fill the need for specialized education and
outreach events that assist business owners in understanding the requirements
placed on them within California.

Permanence will help provide the stability necessary to enhance program planning
and continued staff commitment to the operation. Many investigators and other
staff members have come to closely identify with EEEC and wish to remain as
long-term members of the operation. However, they are aware of the current
temporary nature of the operation’s funding and feel they presentily have little
choice but to consider opportunities outside EEEC for employment security and
advancement purposes.

High Public Exposure at Very Limited Cost

EEEC operations are statewide, planned in advance, and generate significant
press coverage. Whenever possible we have involved legislative staff in our
sweep operations, thereby making the Legislative Branch aware of the problems
presented by the underground economy and the remedial techniques we are
utilizing to combat it. The ability to publicize EEEC activities to the general public,
along with targeted industry events, broadcasts, and other outreach activities, has
leveraged the impact the program has made.

EEEC’s proven enforcement approach over the four years of its on-the-ground
operation clearly establishes the need to make it a permanently funded program
for attacking the underground economy in California.
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The Future

Much remains to be done in our efforts to effectively combat the underground
economy so that California’s law abiding business may be able to effectively
compete in today’s marketplace. The initial four years of EEEC’s operation have
shown how a dedicated enforcement unit, staffed by highly skilled and trained
personnel from separate, but functionally related wage, hour, safety, and tax
authorities - working together - can make a significant contribution to such efforts.
As mentioned previously in this report, any such efforts require not only the ability
to effectively coordinate the activities of separate and disparate agencies, but aiso
the good faith support of each agency’s management at the highest levels of
authority. EEEC has shown how this can be done when the common goal is

shared by all. :

EEEC has also shown how any joint agency enforcement program must be able to
react quickly to the changing nature of underground business activities. As
businesses generally have recently been impacted by downward changes in our
national and local economies, the temptation for marginal employers to venture
into underground economy operations has grown significantly. Evidence indicates
that some new underground economy industries are ones that have not yet been
included in EEEC’s targeted operations. As EEEC has successfully done in the
past, consideration is being given to expanding EEEC’s enforcement activities into
several of these newly identified industries. These new areas of targeted
enforcement include expanding the construction industry to specifically include
cabinet fabrication and installation contractors, and the inclusion of general
automotive engine repair and rebuild services, along with tire repair shops, into
EEEC's Auto Body Repair industry operations.

EEEC is also considering how best to expand its outreach and education efforts to
include these new targeted business operations. Of course, any such expansion
of EEEC underground economy enforcement activities must take into
consideration both the resources available for such operations and the prospects
for continued future funding of EEEC as a regular Labor and Workforce

Development Agency program.

As our experience in attacking the underground economy grows, EEEC will
continue to review how our presently available laws and regulations that make
effective enforcement possible, might be strengthened and/or modified to meet the
objectives of our efforts. We anticipate our review will be helpful to each of the
participating enforcement and taxing agencies in assisting them in making
meaningful legislative and regulatory proposais with respect to each of their areas

of responsibility.
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Appendix A - Description of Member Agencies

The EEEC is made up of the agencies that are tasked with enforcing California’s
labor, health and safety, employment tax, and consumer profection laws. These
agencies, each an expert in their own field, have come together to work

collaboratively to enhance the education and enforcement activities they pursue.

California Labor & Workforce Development Agency (LWDA)

Within the California Labor & Workforce Development Agency (LWDA), the
Director of the EEEC oversees the implementation, policy, and operations of the
EEEC. The Director reports directly to the Secretary and Undersecretary of
LWDA. The Director takes the lead in coordinating both the enforcement and
educational components of the EEEC programs to make certain that employers
and workers understand their rights and responsibilities under state and federal
law. For additional information on the LWDA, visit: www.labor.ca.gov.

Department of Industrial Relations (DIR)

The DIR oversees seven programs and six boards and commissions, including
fwo which participate in the EEEC:

Division of Labor Standards Enforcement (DLSE- the Labor
Commissioner)

DLSE is responsible for vigorously enforcing minimum labor standards in order
to ensure employees are not working under substandard unlawful conditions.
DLSE protects workers and legitimate employers from businesses who attempt
to gain competitive advantage by ignoring the law. DLSE enforces:

California's minimum wage law

Timely payment of overtime and wages

Employer record-keeping requirements

Meal and rest period requirements

Mandatory workers' compensation insurance coverage
Child labor laws

Proper wage deduction statements

Prevention of workplace retaliation practices

® 9 © © 6 © © o©

In addition, DLSE licenses or regulates various California employers and
underage workers. This includes licensing for:

Agricultural farm labor contractors
Car wash operators

Garment manufacturers

Other occupations such as talent agents, film studio teachers, and children
employed within the entertainment industry
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Appendix A - Description of Member Agencies

DLSE investigators conduct onsite workplace inspections to ensure compliance
with California's laws. Investigators review payroll records to determine if
wages have been paid properly and issue civil citations that carry a civil
monetary penalty to employers found in violation of labor laws. For more
information on the labor standards enforcement program, go to:
www.dir.ca.gov/dise.

Division of Occupational Safety & Health (DOSH or CalOSHA)

DOSH aims to ensure that California’s workers have safe workplaces, and
seeks to achieve this goal through effective enforcement of California's
workplace safety and health standards, with an emphasis on the rapid
abatement of any hazards identified.

DOSH employs industrial hygienists, safety engineers, and investigators to
conduct onsite workplace inspections. In addition, the program permits and
certifies elevators, amusement rides, pressure vessels, and underground and
surface mines.

DOSH investigators within the EEEC program participate in onsite workplace
inspections, looking for violations of health and safety codes. Additionally,
DOSH staff are essential participants in EEEC outreach and education efforts,
providing employers and workers with information and research materials
regarding workplace safety. For more information on this program, go to:
www.dir.ca.gov/dosh. '

Employment Development Department (EDD)

EDD offers a wide variety of services fo millions of California workers and
businesses. As one of California's largest tax collection agencies, EDD also is
responsible for the audit and collection of payroll taxes and maintains employment
records for more than 17 million California workers. Each year, the EDD Tax
Branch collects more than $40 billion in payroll taxes from more than 1 million
California employers.

EDD staff within EEEC participate in onsite inspections, focusing on identifying
possible non- or under-reporting of wages and/or workers, which may result in a
subsequent tax audit of the employer. EDD staff are also key participants in
EEEC outreach and education seminars.

With fluency in a variety of languages, EDD Workforce Services Branch staff are
also critical partners in EEEC, assisting with interviewing non-English speaking
workers as well as providing rapid-response services to those workers who may
be displaced when an employer must shut down (for example, due to serious
Labor Code violations). These services may include referrals to local employment
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and training resources including One-Stop Career Centers. For additional
information on EDD’s efforts to combat the underground economy, visit:

www.edd.ca.qov/Payroll Taxes/Underground Economy Operations.him.
[www.edd.ca.gov/Payroll_Taxes/Underground_Econemy_Operations.htm]

California Contractors State License Board (CSLB)

CSLB is mandated by the California Legislature to license and regulate confractors
in 42 licensee classifications within California's construction industry. Contractors
are required by law to be licensed and comply with all building, employment, and
tax laws. Currently, there are approximately 295,000 licensed contractors
regulated by the State.

The CSLB Enforcement Program participates in EEEC onsite inspections of
construction sites, focusing on compliance with licensing laws, with an emphasis
on identifying unlicensed (illegal) contractors. Each year, the CSLB Enforcement
Program receives more than 20,000 consumer complaints against licensed and
unlicensed contractors. The Enforcement Program investigates these complaints
(from consumers or legitimate contractors), and participates in EEEC outreach
seminars focused on educating consumers and other public agencies. The CSLB
has established a Statewide Investigative Fraud Team (SWIFT) that focuses on
the underground economy and on unlicensed coniractors. These units conduct
stings and sweeps to help curtail illegal contracting by citing those who are not
licensed. As a separately funded participant in EEEC, CSLB also reports yearly
on its EEEC activities. For more information on CSLB, go to: www.cslb.ca.gov.

US Department of Labor (USDOL.)

The mission of the USDOL, Wage & Hour Division is to promote and achieve
compliance with labor standards to protect and enhance the welfare of the nation's
workforce. The Division is responsible for the administration and enforcement of a
wide range of federal laws which collectively cover virtually all private and
government employment. For additional information on the Wage & Hour Division
at the USDOL, visit their Web site at: www.dol.gov/esa/whd/.

California Bureau of Automotive Repair (BAR)

in February of 2008, the Bureau of Automotive Repair (BAR) formally joined in the
EEEC Auto Body Shop sweeps that had begun in late 2007. In that year, BAR
participated in approximately twelve (12) sweeps. During these sweeps, BAR
inspectors found numerous shops that did not have the proper auto body
equipment as required by the California Code of Regulations §3351.5. In addition,
they found other violations such as not having a valid Automotive Repair Dealer
(ARD) registration to perform compensated auto repairs, not providing proper
estimates {o customers, and deficiencies in their final invoices. While not officially
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a funded member of the EEEC, BAR inspectors have participated in all EEEC auto
body repair sweeps since February 2008. BAR has developed a great working
relationship with EEEC and is fully committed to continued involvement in these

sweeps.

BAR is a part of the California Department of Consumer Affairs. BAR is mandated
by the California Legislature to license and regulate all automotive repair business
within California. Currently, there are approximately 5,000 licensed auto body
repair businesses regulated by the State. Because the BAR is not a regular
member of the EEEC, its EEEC sweep related enforcement statistics are not
included as part of this report. They are, however, part of the BAR’s regular
reporting practices and can be found at www.bar.ca.gov.

California State Board of Equalization (BOE)

In mid-2008, the California State Board of Equalization (BOE) began a major
specially funded enforcement operation directed at the underground economy.
Representatives of EEEC and BOE’s new Statewide Compliance and Outreach
Program (SCOP) held a series of meetings in which it was agreed that BOE unit
members would be incorporated into EEEC sweep teams in retail and service
industries for the purpose of training and sharing expertise and information
directed at underground business operations. Although they are not directiy
named as an EEEC member agency, their continued assistance and partnership
in underground economy enforcement sweeps has proven to have a substantial
impact on the efficiency with which EEEC conducts its sweeps in the garment and
retail industries.

BOE's SCOP focuses on identifying and registering businesses who are actively
selling tangible personal property in California without a seller's permit. In general,
the purpose of SCOP is o advise business owners about when they need a
seller's permit and how to report and remit their taxes and fees due.

SCOP monitors the ongoing compliance of newly registered businesses, reduces
the number of businesses operating without a valid seller's permit, and enhances
the awareness of businesses on the consequences of tax evasion.

If SCOP specialists find that a business is reporting its taxes incorrectly, they
advise the business to file amended returns or, if the business has overpaid taxes,
file a Claim for Refund. In some instances, the business may be referred for an
audit. As mentioned above for the BAR, BOE's statistics are not noted in this
EEEC report, but can be found at www.boe.ca.qov.
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Alcoholic Beverage Control (ABC)

The restaurant industry is one of the target industries of the EEEC. California’s
ABC, the licensing agency for the sale of aicoholic beverages, has participated on
multiple restaurant sweeps. The advantage of ABC’s participation in EEEC is that,
for restaurant establishments that serve alcohol, proper maintenance of the
required licenses and compliance with the laws enforced by ABC are essential in
the legal operation of these establishments. Again, while ABC is not a regularly
funded member of EEEC, its assistance as needed, has been highly effective in
enhancing EEEC enforcement operations. Similar to the BAR and BOE, statistics
regarding ABC’s sweeps can be found on their website, www.abc.ca.gov.
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Current EEEC Industries

The following are the seven industries in which EEEC currently conducts its
underground economy sweeps:

Agriculture

Agriculture is a large and diverse industry throughout California. All farm labor
contractors operating in California are required by law to be licensed annually by
DLSE. This licensing requirement involves extensive annual education and testing
provisions. Workers are often subject to labor and safety violations from farm
labor contractors, farmers, ranchers, and food processors. This industry typically
employs seasonal workers who earn low wages and may be exposed to exireme
heat in the summer, inadequate housing and sanitation facilities, pesticides, and
dangerous farm equipment. Workers encounter issues involving child labor
violations, minimum wage, non-payment of wages, meal and rest period violations,
workers being required to furnish their own tools, and overtime law violations.
Through conducting on-site EEEC field inspections with its partners, labor and
safety violators are identified and are brought into compliance. Unlicensed farm
labor contractors are also brought into compliance or have their illegal operations

shut down.

Car Wash

The car wash industry typically employs workers who work less than full-time and
earn low wages. The workers are exposed to potentially dangerous chemicals,
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slippery floors, and unsafe “tunnels” where cars are washed and dried. Inspectors
often encounter issues involving violations of labor laws pertaining to child labor,
payment of minimum wage, non-payment of wages, non-reporting of {ips, meal
and rest periods, and overtime laws. Since the formation of EEEC, car wash
operators have become subject {o new statutory licensing requirements under the
jurisdiction of DLSE. These requirements not only regulate their operations, but
also provide significant bonding requirements for all employers. Unlicensed
operators are now subject to fines of $100 per day, up to $10,000. In the past two
years, a large number of unlicensed car wash operations have been fined the full
$10,000 for their violation of the registration requirements. Car wash industry
associations are continuing to work with EEEC in helping to educate their member
employers and to identify non-compliant businesses throughout the State.

Construction

The construction industry was included in EEEC’s target group due fo the high
number of known violations including unlicensed coniractors, unsafe working
conditions, failure to maintain workers’ compensation insurance and unreported
cash wages. Working with the separately funded CSLB'’s underground economy
enforcement unit, EEEC has been successful in not only issuing citation
assessments against underground contractors, but also securing criminal
prosecution of many contractors who were doing business iliegally.

With the California infrastructure bond projects getting underway, it is extremely
important that we continue our mission to ensure that the public is protected from
unscrupulous contractors willing to cut corners to gain an unfair competitive
advantage over legitimate licensed contractors.
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Garment Manufacturing

The garment industry has a well-documented history of violating the most basic
labor laws, including those centering on child labor, minimum wage, and overtime
pay. Many garment contractors are willing to cut corners to improve their profit
margins by ignoring or intentionally disregarding the health and safety, licensing,
and tax laws. Garment workers have often reported horrible working conditions,
sub-minimum wages, improper payment of wages, non-payment of wages, forced
unpaid overtime, meal and rest period violations, and illegal firings. Garment
operators can easily control their workers as many of the workers are unaware of
their rights while performing services in California. All garment industry employers
are subject to extensive registration and regulation requirements. It is, therefore,
important that unlicensed employers do not gain an economic advantage over
those many garment businesses that do comply with these legal requirements. To
enhance our enforcement within this industry, EEEC has developed a close
working relationship with the Los Angeles County Health Department to identify
non-compliant garment manufacturers. Over the past four years, EEEC has been
very successful in forging good educational working relationships with the garment
industry associations. The Labor Commissioner also works directly with
representatives of both the manufacturers and the workers’ representatives
through the Garment Advisory Board that meets reguiarly in Southern California.
Additionally, when EEEC inspectors determine that garments have been produced
by employers operating within the underground economy, those garments are
confiscated by EEEC staff. These seized garments are donated to non-profit
charitable organizations.
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‘ Restaurant

Businesses in the restaurant industry typically employ workers who work less than
full-time and earn low wages. These workers are regularly exposed to sharp
implements, slippery floors, ungrounded electrical outlets, and other unsafe
working conditions. Investigators encounter issues involving child labor, failure to
pay minimum wage and/or overtime wages, non-payment of wages, non-reporting
of tips, and meal and rest period violations. Labor, tax, and safety violations are
identified and laws are enforced by EEEC staff conducting on-site inspections.
EEEC works with the direct participation of the California Department of Alcoholic
. ' Beverage Control in sweeps within the restaurant industry. ’

Wooden Pallet Repair & Manufacture

The wooden pallet repair and manufacturing industry was incorporated into EEEC
sweep operations in 2007. It is an industry that requires little capital investment to
set up and operate, is conducive to the use of generally unskilled labor, works well
on a cash purchase and sale model, and presents a number of safety and health
hazards to employees. These operations are often found on vacant lots without
any connections to public utilities. We have found pallet repair facilities in almost
all industrial and agricultural areas of the state. They range in size from only a few
employees to some with over 10 full-time employees who have worked for the
same underground employer for years. Almost all the employees work up to 10
hours per day and are paid on either a piece-rate or per-day rate with almost all
. receiving none of their required overtime pay.
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Auto Body Repair

The auto body repair business in California is one that is subject to statutory
control by the Bureau of Automotive Repair which is a part of the California

- Department of Consumer Affairs. This industry was added to the EEEC in 2007.
While all these repair businesses are required to be licensed, many employers
choose to operate illegally in the underground economy. These operations range
from small crews in unventilated and otherwise dangerous rented facilities, to large
‘chop-shops” in which stolen vehicles are reconstructed, repainted and prepared
for sale in the underground economy. Many employees of these operations are
unreported as employees, paid on a cash basis, required to work in unsafe and
unhealthful conditions, and generally denied the normal protections provided by
California’s labor and safety laws. In addition to the lack of employment tax
reporting, sales and use taxes due to the state are often not reported or paid. The
lack of required workers’ compensation insurance, taken in conjunction with the
hazardous nature of the work, also impacts the state’s uninsured workers’ fund as
well as local hospitals which must treat these uninsured workers for work related
injuries. Since Early 2008 all EEEC operations in this industry have included the
active participation of Bureau of Automotive Repair inspectors.

Prior EEEC Industries

The foliowing are two industries which were initially part of EEEC sweep
operations. They have since been replaced as EEEC targeted industries.

Janitorial

The janitorial industry is one in which the Labor Commissioner has, since 2005,
made special enforcement efforts through DLSE’s Bureau of Field Enforcement
(BOFE) operations. Janitorial was removed from the EEEC scope in 2007 after
our experience confirmed that unannounced enforcement sweeps directed at this
industry are not as efficient as dedicated BOFE target operations conducted with
the assistance of legally operating industry members and representatives of joint
industry/labor organization associates. The basic problem with EEEC sweep
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coverage is that janitorial services are generally performed at night and behind
locked doors by small groups of unsupervised workers. To address this industry,
in 2007, the Labor Commissioner established the Bureau of Field Enforcement
Janitorial Unit.

Horse Race Tracks

The horse race track industry is an old, established industry in California. The
horse owners and trainers are a very close-knit group. This industry typically
employs workers who work irregular hours and earn low wages for exercising and
feeding race horses. The workers are generally employees of either the owners or
the trainers, usually paid a daily fee per horse, and take care of three to four
horses per day. They work seasonally during the race season and follow the
racing circuit throughout the state and nation. Most of the workers are paid as
independent contractors even though they should be reported as employees under
California law. The EEEC has encountered issues involving child labor violations,
poor record keeping, minimum wage violations, failure to maintain workers’
compensation insurance, unregistered employers, and payment of cash wages.
This industry was removed from EEEC sweep enforcement activities in 2007 due
to the number of unique factors that clearly indicated enforcement would be more
efficient by the Labor Commissioner's Bureau of Field Enforcement (BOFE),.
utilizing individual enforcement actions based on specific leads. -
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Appendi C - Member Agency Staffing

Authorized
Classifications Positions
Director EEEC (LWDA) _ 1.0
Industrial Relations Counsel Hll (DLSE) 1.0
Deputy Labor Commissioner | (DLSE) 1.0
Office Technician (DLSE) 20
Accounting Technician (DLSE) | 1.0
Payroll Auditor (DLSE) 1.0 -
Senior Safety Engineer (DOSH) ) 1.0 ’
Associate Safety Engineer (DOSH) _ 9.0
Accountant | (DOSH) , 1.0
Associate Industrial Hygienist (DOSH) ' 10
Office Technician (DOSH) 10
Staff Counsel (EDD) 10 .
Tax Administrator | (EDD) . 2.0
Criminal Investigator (EDD) 10
Tax Auditor il (EDD) | 130
Tax Auditor IV (EDD) 2.0
Senior Tax Compliance Representative (Specialist) EDD - 1.0 N
Employment Program Representative (EDD) ' 3.0 .
Program Technician !l (EDD) ‘ ’ 20 .
Enforcement Representative | (CSLB) : y 11.0 -
TOTAL POSITIONS | 66.0 -

Note: Some positions were reclassified as needed for recruitment purposes and
to reflect actual needs of the EEEC.
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James Miller, Chair
Contractors’ State License Board

John Duncan, Director
California Department of industrial Relations

Patrick Henning, Director
California Employment Development Department

' The State of California Labor & Workfor pment Ag ncy s an equal oppoﬂumty employer/program Auxlina?y; ard and
services for mdwtduals with disabilities are avanlable upon request. Requests for services, aids, andlor alternate formats shou[d be
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Memoranda of Understanding

CSLB has been a party to memoranda of understanding (MOUs) for the purpose of
sharing enforcement information with Employment Development Department (EDD),
the Division of Occupational Health and Safety (DOSH), the Division of Labor
Standards Enforcement (DLSE), the Division of Apprenticeship Standards (DAS), the
Department of Transportation (CALTRANS), the Franchise Tax Board (FTB), and the
Department of Industrial Relations’ (DIR) Office of Director — Legal (ODL). During 2009,
CSLB worked with each agency to further enhance the existing MOUs, thus
strengthening enforcement of labor, tax, and licensing laws.

Realizing that other agencies also‘possess important enforcement information, a
system was developed and implemented to allow other regulatory agencies to notify
CSLB of violations committed by licensed or unlicensed contractors.

Following are summaries of the MOUs and achievements:

Employment Development Department (EDD)

Under the terms of the previous MOU, CSLB's ERs and EDD agents conduct monthly
field inspections as part of a joint Employment Enforcement Task Force (EETF);
however, pursuant to the new MOU, those field inspections increased to a minimum of
two per month.

CSLB sends statistical information to EDD on a quarterly basis, and EDD agrees to
investigate underground economy complaints that are not suitable for SWIFT or EETF
on-site inspections that are against unlicensed contractors who have six or more
employees and are suspected of operating in the underground economy.

In addition, CSLB will provide EDD query access to CSLB's Licensing System,
including licensing data, pending application data, and the CSLB backlog table
pursuant to agreed security provisions.

EDD continues to refer unresolved final tax liability cases to CSLB, which result in the
automatic suspension of those licenses until the outstanding liabilities are satisfied.

584 licenses were suspended by CSLB




Franchise Tax Board (FTB)

In 2009 CSLB and FTB agreed that FTB would refer its final actions to CSLB pursuant
to Business and Professions Codes section 7145.5 which authorizes CSLB to assist in
collecting taxes owed by a licensed contractor where the FTB action is final.

CSLB has begun enforcing this agreement in the last four months of 2009. Pursuant to
the agreement, CSLB has sent four contractors initial letters, totaling over $1,119,000,
and has sent suspension letters to two of those contractors for failure to resolve
outstanding final liabilities, totaling over $465,000. One of these contractors have
successfully complied and paid the FTB in full. It is anticipated that CSLB will see a
substancial increase in FTB referrals for 2010.

2 contractors licenses were suspended for outstanding liabilities

Department of Industrial Relations (DIR)

The Department of Industrial Relations (DIR) is responsible for promoting the welfare
and working conditions of the wage earners of California. DIR has several divisions
including DLSE, DOSH, DAS and the Office of the Director-Legal which are each
responsible for protecting the wages and safety of California workers. CSLB has
entered into MOUs with each of these divisions designed, in part, to assist them in
collecting their final administrative and judicial actions against both licensed and
unlicensed contractors who violate provisions of the Labor Code. In addition, the MOUs
are also designed to enable CSLB to take appropriate administrative or court action
against contractors who violate provisions of the Contractors’ State License Law. The
following chart indicates the results of referrals made in 2009 pursuant to the
aforementioned MOUs

236 licenses were suspended for outstanding liabilities owed to DIR

$597,185 in outstanding liabilities were resolved




o Division of Occupational Safety and Health

Under the revised agreement, DOSH refers reports of contractors found in violation of
safe workplace provisions of the Health and Safety (H&S) Code that have resulted in a
serious workplace injury or fatality for appropriate CSLB action against the license.

Further, when any investigation of a construction industry employer is being conducted
and DOSH determines that the employer has acted willfully or with gross negligence to
violate an occupational safety or health standard, and the same act also constitutes an
obvious violation of standards to which CSLB requires licensed contractors to adhere,
DOSH will make an early referral to CSLB’s SWIFT Program Manager. CSLB
anticipates an increase in early referrals from DOSH in 2010.

DOSH also will assist CSLB in achieving judicial revocation of licenses in DOSH-
initiated criminal proceedings.

CSLB provides DOSH with the final disposition on all referrals, as well as a summary of
administrative disciplinary action taken against a licensee as a result of a DOSH
referral.

Finally, DOSH is responsible for issuing permits for specified construction activities that
are predicated upon the applicant employer having an appropriate contractor's license;
therefore, CSLB notifies DOSH of the revocation of any contractor’s license on a
monthly basis.

62 referrals received from DOSH for serious H&S Code violations

63 DOSH referrals resulted in formal warnings to the licensees

* This number includes DOSH referrals from 2008

» Division of Labor Standards Enforcement

The MOU provides that DLSE forward documentation of Labor Code (LC) violations
that result in a civil or criminal case and/or violations that result in a judgment for
unpaid wages or penalties. CSLB has authority to obtain judicial suspension or
revocation of the license when notified of DLSE cases referred for criminal prosecution.

The enhanced MOU, signed in November 2008, provides for DLSE to forward to CSLB
copies of all final findings by the Labor Commissioner of a willful or deliberate violation
of any provision of the LC by a licensed contractor, so that CSLB can initiate
disciplinary action as required by B&P Code Section 7110.5.



28 referrals received from DLSE for labor code violations

e licensees

14 non licensees were identified and referred to the SWIFT unit

In late 2009, DLSE and CSLB entered into a pilot project entitted “Sacramento Test
Project” which will focus on CSLB investigations of DLSE final actions involving
violations of labor code sections 3700 (Workers’ Compensation), 226 (Cash Pay), 1021
(unlicensed contractor) and 1021.5 (licensed contractor hiring unlicensed contractor).

Division of Apprenticeship Standards

On June 29, 2009 CSLB and DAS entered into an MOU to implement the provisions of
SB1362 and AB3048 effective January 1, 2009 mandating that DAS refer cases to
CSLB upon determining that a violation of electrician certification requirements under
Labor Code Section 3099.2 has likely occurred so that CSLB can appropriately
discipline its C-10 Licensees who have violated the law.

30 referrals received from DAS reporting uncertified electrician activity

2 formal administrative disciplinary actions were taken

e Office of the Director Legal Unit

A first ever MOU between the DIR's ODL and the CSLB was signed on August 6, 2008.
ODL administers the Uninsured Employers Benefits Trust Fund (UEBTF) as well as
investigates uninsured employers and their lack of WC insurance. Under this
agreement, ODL refers suspected unlawful activity by licensed or unlicensed
contractors to CSLB, and CSLB, in turn, provides ODL with the final disposition results
on all referrals. In addition, ODL is provided access to the CSLB Licensing and
Information System database.



» California Department of Transportation

An MOU was finalized between CSLB and the Department of Transportation (Caltrans)
on September 19, 2008. Caltrans administers contracts for $16 billion in funds for
improvements to California highways, which are public works projects subject to Public
Contract Code Sections 4100-4100, the Subletting and Subcontracting Fair Practices
Act (Act). Under the MOU, Caltrans refer serious or willful violations of the Act and WC
violations to CSLB for investigation. CSLB will conduct investigations into violations of
the Act and WC and notify Caltrans of the investigations’ resuits. Each agency will
share information, to the extent allowed by law, to assist each other in any
investigations for violations of the Act, unlicensed contractor activity, or violation of WC

requirements.
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Hawaii’s Underground Economy
Unreported cash-only deals add up to $1 billion a year in unpaid taxes

SHARA ENAY

One billion dollars a year. That's the estimated taxes in Hawaii that don't get
paid by contractors and waiters, accountants and attorneys, hairdressers and
everyone else who hides all or part of their cash income.

Just about everyone contributes knowingly or unknowingly to Hawaii's
underground economy. Maybe your mechanic cuts you a deal if you pay cash,
or you buy produce from a vendor at the farmers’ market who doesn't have a
general excise tax license. There's nothing wrong with paying cash or
operating a cash-only business, provided the business reports all of its taxable
income. Anyone who is caught evading taxes could end up in jail.

“If you turn yourself in now, you might get off easier,” warns Kurt Kawafuchi,
state director of taxation.

' the chances of getting caught are slim since cash deals are hard to track,
" d many who do get caught only suffer minor penalties. So the cheating

continues.

If everyone paid his or her fair share of taxes, the state might not have
struggled so much over this year's $1.2 billion budget deficit, reduced public
services and Furlough Fridays. But you can look at it another way: Hawaii’s
cash economy also keeps thousands of hardworking people out of the
unemployment lines and current on their mortgages. And overall economic
activity would decline if everyone did pay all their taxes because some
businesses would not be able to survive and people would have less money to
spend. Loweil Kalapa, executive director of the Tax Foundation of Hawaii, . .

- . Photo: Olivier Koning
argues that the state's gray economy is just a symptom of a bigger problem:

overly high taxes.

Nobody likes to pay taxes, but most people are honest and do it anyway, says Stephen Hironaka, a former IRS agent who now supervises
the state’s team of criminal tax investigators. The federal tax compliance rate was 86 percent in 2001, according to the IRS National
Research Program. That includes late payments and recoveries from enforcement, but still leaves 14 percent unpaid.

Legitimate vs. cheating

Businesses that cheat on their taxes have an unfair advantage over those that follow the law. Kyle Chock, executive director of the Pacific
ource Partnership, an alliance between unions and the construction industry, says unlicensed contractors and tradespeople who take
off the books also drive down wages for the entire industry.

ittp://www.hawaiibusiness.com/core/pagetools.php?pageid=7939&url=%2FHawaii-Business%2FJune-20... 7/15/2010
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“To stay in business, the honest companies have to pay their workers less to compete with the guys who are cheating and that's bad for
veryone,” Chock says. In 2008, Pacific Resource Partnership launched the Play Fair in Hawaii campaign to encourage developers o

adhere to the rules governing the state’s construction industry.

One of the people Chock is fighting against is someone we'll call the Contractor, who asked that his name not be used because he is
breaking the law. The Contractor started his construction business eight years ago by doing cash jobs on weekends. “We were getting paid
anywhere from $150 to $300 per day,” he recalls. “l was making more money on the weekend than my weekly paycheck.” By the time he
was 25, he was earning $120,000 a year while most of his friends were making $30,000 or less. In 2006, he had his best year, grossing
$800,000 and reporting only half fortaxes. Today, he works year-round even while much of the construction industry is at a standstill.

“| give (cash) customers three options. Option 1 is to do the job completely on the books.” About 20 percent will choose this option. Option
2 is to do the work half on the books and half off. “My name will not appear on any of the project-related paperwork, but the price of the job
will be reduced by about half, and 'm not responsible for the structure or any liability once the job is over.” He still gets all the required

permits and buys the materials at his discounted contractor's rate, which will go on the books. But only half of the labor will be documented

to save both parties money.

Half of his cash customers choose Option 3, which is 100 percent off the books. The customer buys all the materials and the Contractor
charges $200 per worker per day — about $100 a day less than the legitimate price for labor. The customer pays cash and all the workers
are paid $1,000 cash each Friday for a 40-hour week. A homeowner would save $4,000 on a renovation that takes two workers four weeks

to finish.

Chock warns consumers about hunting for bargains. “Say you hire an electrician to install a ceiling fan and pay him cash,” he says. “In two
weeks, if something goes wrong with the fan, you may not be able to get it repaired if you don't have a receipt and there's no warranty. It's I

a buyer-beware scenario.”

" Ron Taketa, financial secretary and business representative for the Hawaii Carpenters Union, encourages the state to target contractors
and employers who exploit workers by paying them cash and not paying state-mandated insurance for workers' compensation, disability,
unemployment and health care. “They cheat the state labor department, their workers and the state tax office at a time when we should be
focused on increasing our state revenues,” Taketa says. “You can't catch every unemployed guy running around with a pickup truck and a
cell phone, but [ certainly think clamping down on contractors who are part of the systematic problem would be the answer.”

Why cheating occurs

It seems inevitable that when the economy is down and unemployment is up,
tax evasion increases. But tax investigator Hironaka isn't sure that’s the case.
“Whether the economy is up or down, people are still going to cheat,” he says.

Honolulu criminat defense attorney Myles Breiner disagrees and suspects that
in a down economy, when competition for work is stiffer, more people will
underreport their tax liabilities or won't file at all. “l think we're going fo see
more and more tax evasion cases in the years to come,” he says. “People are
very resentful of the taxes they pay so they are going to be more creative at

evading them.”

Resentful or not, you should pay what the iaw requires, says Hironaka. “As a
resident of this state, you can't take advantage of the services government
fers and not be willing to fork over what you owe to pay for those services.”

tne/fwrorw hawatihneiness com/core/nagetools.nhn?naceid=7939&url=%2FHawaii-Business®%2Fhme-20  7/15/2010
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Tax Foundation's Kalapa agrees that, by not paying their share, delinquent. ppoto Courtesy of Myles Breiner
ayers shift the burden to the rest of us, but he says Legislators must share
_ome of the blame. “if the tax burden wasn't so heavy, then | think more people would abide by the laws,” he says. “We have some of the

highest tax rates in the nation, so don't you think people will try to evade having to pay such a heavy burden?”

in 2008, the U.S. Treasury recomimended that tax laws be reformed and simplified to reduce opportunities for intentional evasion and make
it easier for the IRS to enforce tax laws. Attorney Breiner describes the tax code as a labyrinth of exceptions and subexceptions. “People

get CPAs because it's full of archaic rules and it's not hard to be confused by them.”

Breiner says it's a tough pill to swallow when a tree trimmer with a modest income gets slammed with heavy taxes while a CEO making
millions hires a hotshot accountant to find loopholes to hide income. “Iit's sad because it's the people at the bottom end of the scale that are

getting taxed to death.”

But Chock isn't accepting that as an excuse to cheat. “Sure, we're in a tough situation and everybody'’s hurting right now. But high taxes ’

are not an excuse for bad or illegal behavior. It doesn't give people permission to go out and cheat and start gaming the whole system.”

Who's doing it?

“As a former prosecutor, defense attorney and, simply, as a member of the business community, it seems to me that everyone at some
level participates in the gray economy,” Breiner says. “The thought that we have sort of a gray economy is a misnomer. The economy in

Hawaii is gray. Period.”

7 aka says most tax evaders are educated people, and that the problem is not simply in blue-collar fields such as construction,
l caping and plumbing. Doctors and CEOs are aiso guilty.

Businesses often prefer cash because checks can bounce and credit-card transactions cost money. But false income reportiné is easierin
industries where cash is often tendered, such as restaurants, bars or stores. “There is a temptation to not report when only cash is involved
because who would know?"” Hironaka says. “But then again, you can’t assume wrongdoing just because a business only takes cash.”

Since opening in 1962, Buzz's Steak House in Kailua on Oahu has accepted only cash and checks. Manager Mani Schneider, daughter of
founders Buzz and Bobby Lou Schneider, says, “When my parents applied to get a credit-card-processing system, the bank turned them

down because their credit wasn’t good enough.”

Decades later, Buzz's payment policy has remained unchanged. “it's just the principle with my mom,” Mani Schneider says. “People
always assume that we’re scamming here, but every transaction goes through Digital Dining (point-of-sale software that tracks restaurant

transactions) so it's all registered.”

Hironaka says unreported rental income is a huge problem for the state. “Let’s say a room is rented for $600 a month, times 12, that's
$7,200, times 4 percent, that's about $300 a year,” he says. “Who's going to check on paying GET on $3007? But muiltiply that by the tens
of thousands of people who are doing it and that $300 is not $300 anymore —it's $3 million.”

In the past 15 years, the state Tax Department has won more than 360 criminal tax convictions, 80 percent of which were for failing to file
GET returns. Those who get investigated are often those who file inaccurately or inconsistently, or who pay their income taxes but not their

GET.

* roblem today is that there’s no shame anymore,” Hironaka says. “Tax avoidance or tax cheating is an acceptable method these
ws. How often do people inflate their numbers by just a little? To a lot of people, it's perfectly fine fo cheat a littie on their tax returns.”
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It’s all about trust

«he Contractor says he approaches new customers carefully. “There's a level of trust that needs fo be there because the last thing | need
is for them to turn me in,” he says. He'll first make a legitimate bid. That often elicits a response along the lines of, “Ooooh, that's more than
{ wanted to spend. Can we do anything to bring down the price?” Only if he feels comfortable with the customer will he then offer his cash-

only discounts.

The Contractor knows he could be caught for tax evasion, but has decided the risks are worth it. “When | started off, | was broke, so | did
what | had to do to survive. But, after a while, you get used to the money and the lifestyle and it kind of just grows from there,” he says. I
don’t tell people how to pay me. They approach me and the way | see it, I'm helping them and they're helping me.”

Despite hiding much of his income, the Contractor has paid up to $30,000 a year in state and federal taxes. “Believe me, the government is
getting a lot of my money,” he says. “I'm probably contributing a lot more than most people and at least I'm working. | could be sitting at
home collecting unemployment and welfare checks but I'm not. Trust me, everybody is doing it. The guys that do everything by the books,

they’re the ones not working right now.”

1 + ~ ‘e mAmAAaN A AsATTT LA N A~ ~a _—r. -~ -
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, he state’s criminal tax conviction rate has been 94 percent over the past 15 years, but Hironaka says most tax-evasion cases never go fo
trial. Over the past decade, Breiner says, he’s defended only a handful of cases, not because tax evasion is rare, but because violators

usually settle out of court.

An investigation normally starts with a notice in the mail or a knock at the door from a government agent. Typically, the IRS comes to
collect first, then the state investigates by subpoenaing your business records and conducting interviews. If the state decides to press
charges, a guilty plea will result in a fine and/or jail time. Plead not guilty and the case goes to trial — but that’s only happened five times in

the past 15 years.

Although TV ads often say, “We can settle your tax debt with the IRS for pennies on the dollar,” Breiner says that's rare and cautions
people not to expect any sympathy from the federal or state governments.

The government will do whatever it takes, just short of throwing you out of your home, fo get its money, he adds. However, the government
also considers whether or not it's worthwhile to fight a drawn-out court battle to collect the full amount versus settling quickly for iess. “In
my experience, they try to work with people who have jobs and are making an honest effort to pay them back.”

Hironaka has mixed feelings about punishment. He believes the penalties are stiff enough but that judges aren’t consistent in their
sentencing. For example, he's seen assault cases end in probation while white-collar criminals get jail sentences. But an attorney who
didn't pay his GET for five years was only ordered to pay $2,500. For that attorney, Hironaka says, the small fine was just part of the cost
of doing business. “There aren't enough deterrents, from our perspective, for peopie not to cheat on their tax returns, because, if they get
t, they just have to pay a small fine and move on. The (potential) penaities are appropriate but the enforcement is the chalienge.”

ax investigations are often prompted by public complaints when, for example, a contractor does shoddy work and refuses to fix it.
Hironaka says disgruntled former employees, competing businesses and ex-spouses also frequently file complaints about tax evaders.

“People also get into trouble when they brag about things,” Hironaka says. “So if you cheat on your returns, it might be a good idea to keep
it to yourself.”

The state also relies on computer matching to detect false reporting and filing errors, and to ensure people who are required to do so file
both-their income and GET returns. in 2005, the state prosecuted 15 real estate agents for underreporting or failing to pay GET.

One of the biggest cases ever investigated in Hawaii started when a tax agent saw a man driving a luxury vehicle and decided to research
the driver. “The agent ran the car's plates and found out the guy was driving a $100,000-plus car and was only claiming a percentage of

that for income so the numbers didn’t match up,” Hironaka says. “The point of the story is that we're ever-vigilant.”

Hironaka and his team of criminal tax investigators might be ever-vigilant, but

they're also under-funded. Four people handie all criminal tax investigations for BRAIN OF A TAX EVADER

the state and prosecute 30 to 40 tax cases a year. From 1996 to 2008, the

courts have assessed $2.3 million in fines and are in the process of collecting e e
4eader | 0T I ST

$25 miilion in delinquent taxes.

1
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A new law last year gave the state Tax Department more resources and tools
to investigate suspected violations, but the original plan for nine positions was wssnrer |
ed to three by budget cuts. Ronald Randall, state taxation compliance s 4B

4o iav

. . : b f(i J } :: Sy
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nave underreported their tax liabilities. So far, the group has combed through
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Fort Street Malll, Aloha Tower, Chinatown and other areas. ltlustration: istock.com

: .<andall says the unit receives about 10 complaints a day from the public and has investigated about 200 cases, from auto repair shops to
beauty salons, and has assessed about $4 million in underreported taxes.

“People who cheat are most likely going to do so until they're caught,” he says. “Our goal is to be vigilant and put out as many deterrents

as possible to motivate people to comply with the rules.”
Due to limited resources, the tax department rarely investigates illegal acfivities such as prostitution, gambling and drug sales because the
cases are much harder to prove. “We don’t have the resources, manpower or time to do undercover investigations, although we wish we

could,” Hironaka says. “Besides, there are so many legal businesses not paying their fair share that we don't have time to go info the illegal

sector.”

The Tax Gap

State tax director Kurt Kawafuchi says the national tax gap — the amount of
owed taxes that go unpaid — has been estimated to be about $400 billion.

“As a rule of thumb, we usually use one-half of 1 percent to calculate Hawaii's
portion of the tax gap. Experts have said the cash economy is about half of the

tax gap so you do the math.”

That means Hawaii's tax gap is $2 billion a year, and half of that is attributed to

e cash economy, $1 billion.

The Main Reason People Cheat

People cheat on their taxes for a variety of reasons: Some actually don't have
the money, others just don’t want to part with it and many do it because they
believe they won't get caught. David Callahan, author of “The Cheating
Culture; Why More Americans Are Doing Wrong to Get Ahead,” says many
people assume that the most common gripes are that taxes are too high or
complicated, but, actually, the biggest complaint is that the rich don't pay their
fair share. Callahan separates people into two main groups: the winning class
and the anxious class. The winning class is made up of the wealthy and the

anxious class consists of people who struggle financially.

Some people in both groups cheat, he says, but members of the anxious class  Photo: istock.com
do it mainly because they believe the rich have the tools to evade taxes and

aren't paying their fair share.

“\r. Contract Hire

My previous employer is the king of hiring contract workers,” says a former

tn://www.hawaiibusiness.com/core/pagetools.php?pageid=7939&url=%2FHawaii-Business%2FJune-20... 7/15/201 0'
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Qtant at a small manufacturing company, who asked not to be named. “The  photo: istock.com
y thing is, most of them aren’t confract hires; they're full-time employees

,ust being paid under the table.”

Mr. Contract Hire’s company employs about 10 full-time employees, half of them paid in cash. They all work at least 40 hours a week on-
site, which disqualifies them from being independent contractors. “I worked for him for four years and he did this the whole time to get out

of paying payroll taxes, workers’ comp and medical,” the former assistant says.

Mr. Contract Hire's jobs pay minimum wage, so many candidates are uneducated and many receive government assistance. He normaily

offers these prospective employees two options:

« They can get paid $7.25 an hour and receive full medical coverage, but he emphasizes that the government will take one-third of their

income for taxes; or
« If they don't need medical benefits, they get paid $8 an hour cash, tax free.

“He knows that a lot of the workers are covered by Quest medical insurance, and so are their kids,” the assistant says. “If Quest finds out
the person is employed full time and being offered medical benefits, it would jeopardize their chances for receiving coverage.”

By choosing the second option, the employee takes home more pay while still qualifying for government assistance, while Mr. Contract
Hire saves on taxes and insurance. The company has been audited several times and, although the auditor discovered that Mr. Contract

Hire was lying about his workers, he received nothing more than a slap on the wrist.

Penalties for Evasion
For each year that you evade your state taxes, the penalty is up to a $100,000 fine and five years in jail. The government could also seize

property and liquidate your assets.

The $10,000 Tell

Veterans of the underground economy know that lots of cash raises red flags at banks. By law, U.S. financial institutions must file a
Currency Transaction Report for each deposit, withdrawal, currency exchange or other transaction of $10,000 or more.

Most bank systems automatically create a CTR electronically and bank employees can note if they believe the transaction is suspicious or
fraudulent. Customers are not told about the $10,000 threshold unless they ask, and once the fransaction begins, they cannot reduce the
amount to prevent a CTR. In fact, an attempt to “structure” their transaction to an amount near, but not over, $10,000 is punishable by
federal law and may prompt bank personnel to closely monitor their account.

Wpayers Beware
e criminal tax investigator Stephen Hironaka says the state knows that many tax preparers file false returns on behalf of their clients.
‘ou hear about it alf the time,” he says. “A friend will tell you, ‘Go to this person and you'll get a big return.””

wrlhermemer havratihasmtnane anm/nara/nanmetanic nhn2naceid=7020 L1 ri=0L2 R Hawraii-RucinecclL 2R hina_2N 711R8/7201N



Hawaii Business | Hawaii’s Underground Economy Page 8 of 8 :

¥

o
13
&

o

If caught, that preparer will be penalized and the taxpayer will have to pay the correct tax. Hironaka says the longest jail term ever secured
v the state was 10 years on a tax preparer who filed false returns for an entire family.

Hironaka's advice: If someone else prepares your taxes, be sure to check the return for anything that seems suspicious. If your refund is
significantly higher or lower than the previous year and your employment situation hasn’t changed, be wary.

Report Violators: Call the state Tax Department’s hotline at 587-1456 to report suspected violators. Tips can remain anonymous.

Month of Forgiveness

Last year, from May 27 to June 26, the state let eligible taxpayers pay back taxes while avoiding penalties, with 50 percent less interest
and the potential to avoid criminal prosecution. Here's what the Tax Fresh Start Program accomplished:

$14.4 million collected;
$4.2 million in GET;

$3.9 million in income tax;
870 taxpayers participated, with an average of three tax years foregiveness each.

fawaii’s Ignored Tax

The use tax is one of the least understood taxes even though everyone who purchases goods outside of Hawaii — through mail-order or
online, for example — may be subject to this tax. Because sellers in Hawaii pay GET on their gross incomes, they are at a price
disadvantage with out-of-state businesses that don't pay the tax. Therefore, the use tax equalizes the tax on transactions by requiring
those purchasing goods from out-of-state sellers to pay a 4 percent tax, or half of 1 percent for wholesalers.

“Technically, you're even required by law to pay a use’tax on things you buy on amazon.com,” Hironaka says. “But if you buy two DVDs a
month, are you going to file a use-tax return and pay 4 percent of $25? All Internet sales are subject to a use tax, but nobody does it."

Hironaka says the use tax is geared more toward people and businesses that make large purchases, such as machinery or manufacturing
equipment, from out-of-state sellers. But even he admits hardly anybody files a use-tax return and, unless it's a big-ticket item, the state will

probably never know about it or investigate the case.

ttnt//wrww hawaiihnsiness.com/core/pagetools.phn ?pageid=7939&url=%2FHawaii-Business%2FTme-20... 7/15/2010
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Statc of Hawaii Form DC-1
; Departmen( of Labor and Industrial Relations (Rev. 1/00)
DISABILITY COMPENSATION DIVISION
P. 0. Box 3769
. Honofuhy, Hawaii 96812-3769

DIGEST OF CHAPTERS 386, 392 and 393
HAWAII WORKERS’ COMPENSATION, TEMFORARY DISABILITY
INSURANCE, AND PREPAID HEALTH CARE LAWS

TO THE EMPLOYER: The Disability Compensation Division (DCD) of the Deparmment of Labor and Industrial Relations
administers three important labor laws which directly concern all employers with one or more emplayces, working part-time or
full-time. We have prepared this digest fo inform you of some of the highlights of the Workers’ Compensation (WC), Temporary
Disability Insurance (TDI), and Prepaid Health Care (PHC) Lawa (Chapters 386, 392 and 393 of the Hawaii Revised Stattes), and to

assist you in complying with the requirements of the three laws. For details or answers to specific questions, please refer to the three
laws or contact the nearest Disability Compensation Office.

The three laws require you to provide for your employee(s):

* WC — Wage replacement benefits and medical/hospital carc for work-related ilincss or injury by purchasing insurance from a
Hawaii-licensed insutance carricr or adopting an approved self-insured plan.

o TDI — Wage replacement benefits for nenworlk-related disabling illness or injury by the same methods listed above or by
negotiaring a collective bargaining agreement which provides sick leave benefits as favorable as required by this chapter,

¢ PHC — Medical and hospital care for nonworlk-related iliness or injury by: (1) purchasing an approved health care plan from a
health care contractor such as Kaiser, HMSA, or 4 Hawaii-licensed insuranee carrier, (2) by adopting an approved self-
insured health carc plan, or (3) negotiating a collective bargaining agreement which provides health care benefits at least
equivalent to that mandated by this chapier.

Workers Excluded from Coverage. Except for those specifically cxcluded from coverage, almost everyone hired to work is covered
y one, two or 4l of the three laws. Refer to the three laws for a completc list of services excluded from WC, TDI, or PHC coverage.
Kisted below are the more familiar services which are excluded:

o WC — Federal government workers; cerfain domestic workers carning leys than $225 a calendar quarter; domestic workers of
public welfare recipients; unpaid or volunteer workers for a rcligious, charitable or nonprofitable iorganization; students
working for a school or univessity it return for board, lodgiug or tuition; duly ordained or licensed ministers or rabbis:
certain twenty-five percent stockholders; all fifty percent stockholders; real estate salespersons and brokers paid sololy on
a commission basis.

o TDI— T addition 1o some of the abave exermplions, insurance agents, vacuum cleaner or real estale salespersons remuncrated
solely by way of commission; individuals under 18 years of age in the delivery or distribution of newspapers; individuals
working for son, daughter or spouse; children under age 21 working for father or mother,

o PHC — Federal, State and County workers; workers employed for less than 20 hours a week; agricultural seasonal workers;
insurance and real estate salespersons paid solely by way of commission, individuals working for son, daughter or spouse,
children under age 21 working for {ather or mother; workers covered as dependents under a qualified health care plan;
workers covered by Stale-governed medical assistance; workers receiving public assistance.

Eligibility Requircments . "
o WC — The only requirement is that the warker is in covered employment and the injury or iliness is work-Connected.

o TDI— Worker must bave been in covered employment with any Hawaii employer for al lcast 14 weeks with rermmeration of 20
or more hours in each week, and earned wages of at least $400 during the 52 weeks immediately preceding the first day of
disability.

e PHC — Worker in covercd employment must have worked four consecutive weeks of 20 or more hours a week and earned
monthly wages of at least 86.67 times the Hawaii minimum hourly wage, rounded off to the next higher doliar. Coverage
must be provided at the earljest enrollment date of the health carc contractor selecied pursuant to this chapter,

ting a Claim
o WC — You should complete Form WC-1 “Employer’s Report of Industrial Injury™ as soon as you have keowledge of disability.

= TDI — Your craployee oblaing claim form (TD1-45) from employer and completes Part A—Claimant’s Statement. Ermploycr
completes Part B—Employer’s Siatement. Worker must then have Part C—Doctor’s Statement certified by a
licensed doctor, dentist, chiropractor, osteopath or naturopath. Cotnpleted claim form must be fled with insurer within 90
days of disability date.
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Benefit Provisions
' e WC — For work-related injury or illness — all required medical, surgical and hospital services and supplies inchiding drugs,
weekly benefits from the fourih day of disability to replace wage loss, representing 66-2/3% of the worker’s avergge
weekly wage but not more than the maximum weekly benefit amount anmally set by the DCD; additional benefits if
‘ infury results in perinanent disability or disfigurement; vocational rehabilitation if eligible; funeral and burial expenses if
work injury results in death; and additional weckly bencfits to surviving widow and other dependents.

¢ TBL -— For nonwork-related injury or illness — wage replacement benefits xepresenting 58% of the worker’s average weekly
wage rounded off 1o the next highcr doltar with the masximum amount correlated with the State unemployruent insurance:
maximmm, and payable from the ¢ighth day of disability for a maximum duration of 26 weeks in a benefit year. A plan
providing benefits deviating [rom the above must be reviewed and adjudged equivalent by the DCD.

o PHC — For nonwork-related injury or illness the following benefits: hospim! (including in-patient care for at least 120 days of
confinement in cach calendar year), surgical medical, diagnostic laboratory services and matemity.

! For more
information, sec Section 3937 of the Iaw. All health care plans must be approved by DCD.

Premivm Costs
o WC — The employer pays the entire premimn cost; sharing it with workers is prohibited.

e TDT - The employer may pay the entire premiumn cost or share it with the workers. You can deduct one-half of the cost but not
more than .5% of the worker’s weekly taxable wages up to the maximnm set annually by the Division. You pay the
remaining portion exceeding the prescribed limitation. If a worker does not meet the eligibility requirements, you cannot
withthold any deductions until such time the worker meets the cligibility requirements. No premium payments required
for employees who are nat eligible for benefits,

e PHC -~ The cmployer may pay the entire premium cost or share it with the workers. You can deduct one-half of the cost bul not.
more than 1.5% of the worker’s monthly wages. You pay the romaining portion exceeding the prescribed limitation.

Appeals

s WC — Yon (your camier) or your worker have the right to file an appeal with the Labor and Industrial Relations Appeals Board

against any decision rendered by the DCD. The appeal must be filed within 20 days after the decision has been sent by
the division.

o TDI-— When denying TDI benefits to a worker, you (or your insurer) should send the Notice of Denial (Form TDI<46) to the
DCD for review. If no communication is received from the division within ten days, send three copies of the denial to the
worker. The worker has 20 days in which to appeal the depial with the division.

o PHC — Wher denying health care benefils to your worker, you or your health care contractor shail promptly msil a notice of
denial to your worker, who then has 20 days in which 1o request a review by the DCD. If the affecled partios are not

sarisfied with the division’s findings, the case will be referted to the Prepaid Health Care Appeals Referee, The referee’s
decision is final, but may be appealed (o (he cirenit courts,

Special Funds

» WC — Sell-insured employers and insurance carxiers are subject to special assessment whenever the Special Corapensation Fund
dips below a prescribed fund balance deemed insufficicnt to meet payment requirements. Among other legal stipulations,
the fund is used to pay benclits (o a4 worker whose employer defaultcd in providing workers® compensation coverage.
Benefits paid from the fund shall be recovered from the defaulting employers.

s TDI — The TDI Special Disability Fund is established by special assessment and is used 10 pay bencfits to disabled workers of
bankupt and noncomplying employers, and to the disabled unemployed claimants who have been held ineligible for
further unemployment benefits. Benefits paid from the fund shell be recavered from defaulting employers.

¢ PHC -— The PHC Premium Supplementation Fund is established by general fund appropriation and is used to defray the cost of
providing health care benefits for employers with less than § workers entitfled to and covered under this Chapter, To
qualily for premium supplementation, you must meet the criteria set forth in Scction 393-45; and be dotermined a
“hardship” case by the division. The fund miay also reimburse health care ¢xpenses to workers of bankrupt and
noncomplying emplovets. Benefits paid from the fund shall be recovered from defaulting employers.

Penalty Provisions

e WC — Imposes on an employer who fails (o provide (he required coverage @ penalty of not less than $250, or $10 for each worker
for every day during which such failure continues, whichever sum is preater.

: o TDY— Imposes on an employer who [ails Lo provide the required coverage a penalty of not less than $25, or $1 for each worker
. for every day during which such failure continues, whichever sum is greater.

o PHC — lmposes on an employer who f4ils to provide the required coverage a penalty of not less than $25, or $1 for cach worker
for every day during which such failure continues, whichever sum is greater.

For all three laws, if such defanlr extends for 30 days the employer's business may be closed for as long as the default contimics. The
three laws also impose penaltics for other violations. For further infornation, contact your nearest district office: '
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Chapter 92, Hawaii Revised Statutes:
Public Agency Meetings and Records

This is an unofficial copy of part I of chapter 92, Hawaii Revised Statutes. It contains all
amendments enacted through the Legislature's 2009 regular and special sessions.

Link to the 2009 Hawaii Revised Statutes, chapter 92, on the Hawaii State Legislature
website (the 2009 HRS has been updated for all Acts passed in the 2009 Legislative

session).
Hawaii Revised Statutes

CHAPTER 92
PUBLIC AGENCY MEETINGS AND RECORDS

PART 1. MEETINGS

SECTION

92-1 DECLARATION OF POLICY AND INTENT

92-1.5 ADMINISTRATION OF THIS PART

92-2 DEFINITIONS

92-2.5 PERMITTED INTERACTIONS OF MEMBERS

92-3 OPEN MEETINGS

92-3.1 LIMITED MEETINGS

92-3.5 MEETING BY VIDEQCONFERENCE; NOTICE; QUORUM
92-4 EXECUTIVE MEETINGS

92-5 EXCEPTIONS

92-6 JUDICIAL BRANCH, QUASI-JUDICIAL BOARDS AND INVESTIGATORY FUNCTIONS: APPLICABILITY
92-7 NOTICE

92-8 EMERGENCY MEETINGS

92-9 MINUTES

92-10 LEGISLATIVE BRANCH; APPLICABILITY

92-11 VOIDABILITY

92-12 ENFORCEMENT

92-13 PENALTIES

PART 1. MEETINGS

§92-1 Declaration of policy and intent. In a democracy, the people are vested with the ultimate
decision-making power. Governmental agencies exist to aid the people in the formation and conduct of
public policy. Opening up the governmental processes to public scrutiny and participation is the only
viable and reasonable method of protecting the public's interest. Therefore, the legislature declares that
it is the policy of this State that the formation and conduct of public policy - the discussions,
deliberations, decisions, and action of governmental agencies - shall be conducted as openly as possuble.
To implement this policy the legislature declares that:

(1) It is the intent of this part to protect the people's right to know;
(2) The provisions requiring open meetings shail be liberally construed; and

(3) The provisions providing for exceptions to the open meeting requirements shall be strictly construed
against closed meetings. 1975, ¢ 166, pt of §1]

§92-1.5 Administration of this part. The director of the office of information practices shall
administer this part. The director shall establish procedures for filing and responding to complaints filed
by any person concerning the failure of any board to comply with this part. The director of the office of
information practices shall submit an annual report of these complaints along with final resolution of
complaints, and other statistical data to the legislature, no later than twenty days prior to the convening
of each regular session. [L 1998, ¢ 137, §2]

§92-2 Definitions. As used in this part:

(1) "Board" means any agency, board, commission, authority, or committee of the State or its political
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subdivisions which is created by constitution, statute, rule, or executive order, to have supervision,
control, jurisdiction or advisory power over specific matters and which is required to conduct meetings .
and to take official actions.

(2) "Chance meeting" means a social or informal assemblage of two or more members at which matters
relating to official business are not discussed.

(3) "Meeting," means the convening of a board for which a quorum is required in order to make a
decision or to deliberate toward a decision upon a matter over which the board has supervision, control,
jurisdiction, or advisory power. [L 1975, ¢ 166, pt of §1; am L 1976, ¢ 212, §51]

§92-2.5 Permitted interactions of members. (a) Two members of a board may discuss between
themselves matters relating to official board business to enable them to perform their duties faithfully, as
long as no commitment to vote is made or sought and the two members do not constitute a quorum of

their board.

(b) Two or more members of a board, but less than the number of members which would constitute a
quorum for the board, may be assigned to:

(1) Investigate a matter relating to the official business of their board; provided that:

(A) The scope of the investigation and the scope of each member's authority are defined at a meeting of
the board;

(B) Al resulting findings and recommendations are presented to the board at a meeting of the board;
and

(C) Deliberation and decisionmaking on the matter investigated, if any, occurs only at a duly noticed
meeting of the board held subsequent to the meeting at which the findings and recommendations of the
investigation were presented to the board; or

(2) Present, discuss, or negotiate any position which the board has adopted at a meeting of the board;
provided that the assignment is made and the scope of each member's authority is defined at a meeting
of the board prior to the presentation, discussion or negotiation.

(c) Discussions between two or more members of a board, but less than the number of members which
would constitute a quorum for the board, concerning the selection of the board's officers may be
conducted in private without limitation or subsequent reporting.

(d) Discussions between the governor and one or more members of a board may be conducted in private
without limitation or subsequent reporting; provided that the discussion does not relate to a matter over
which a board is exercising its adjudicatory function.

(e) Discussions between two or more members of a board and the head of a department to which the
board is administratively assigned may be conducted in private without limitation; provided that the
discussion is limited to matters specified in section 26-35.

(f) Communications, interactions, discussions._investigations, and presentations described in this section
are not meetings for purposes of this part. [L. 1996, ¢ 267, §2; am L 2005, c 84, §1]

§92-3 Open meetings. Every meeting of all boards shall be open to the public and all persons shall be
permitted to attend any meeting unless otherwise provided in the constitution or as closed pursuant to
sections 92-4 and 92-5; provided that the removal of any person or persons who wilfully disrupts a
meeting to prevent and compromise the conduct of the meeting shall not be prohibited. The boards shall
afford all interested persons an opportunity to submit data, views, or arguments, in writing, on any
agenda item. The boards shall aiso afford all interested persons an opportunity to present oral testimony
on any agenda item. The boards may provide for reasonable administration of oral testimony by rule. {L
1975, c 166, pt of §1; am L 1985, ¢ 278, §1]

§92-3.1 Limited meetings. (a) If a board determines that it is necessary to meet at a location that is
dangerous to health or safety, or if a board determines that it is necessary to conduct an

on-site inspection of a location that is related to the board's business at which public attendance is not
practicable, and the director of the office of information practices concurs, the board may hold a limited
meeting at that location that shall not be open to the public; provided that at a regular meeting of the
board prior to the limited meeting:

(1) The board determines, after sufficient public deliberation, that it is necessary to hold the limited
meeting and specifies the reasons for its determination that the location is dangerous to health or safety
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or that the on-site inspection is necessary and public attendance is impracticable;

(2) Two-thirds of all members to which the board is entitled vote to adopt the determinations required by
paragraph (1); and

(3) Notice of the limited meeting is provided in accordance with section 92-7.
(b) At all limited meetings, the board shall:

(1) Videotape the meeting, unless the requirement is waived by the director of the office of information
practices, and comply with all requirements of section 92-9; -

(2) Make the videotape available at the next regular meeting; and
(3) Make no decisions at the meeting. (L 1995, c 212, §1; am L 2008, c20, §1]

§92-3.5 Meeting by videoconference; notice; quorum. (a) A board may hold a meeting
byvideoconference; provided that the videoconference system used by the board shall allow both audio
and visual interaction between all members of the board participating in the meeting and the public
attending the meeting, at any videoconference location. The notice required by section 92-7 shall specify
ali locations at which board members will be physically present during a videoconference meeting. The
notice shall also specify that the public may attend the meeting at any of the specified locations.

{b) Any board member participating in a meeting by videoconference shall be considered present at the
meeting for the purpose of determining compliance with the quorum and voting requirements of the
board.

(c) A meeting held by videoconference shall be terminated if, after the meeting convenes, both the audio
and video communication cannot be maintained with all locations where the meeting is being held, even

if a quorum of the board is physically present in ohe location; provided that a meeting may be continued
by audio communication alone, if:

1. All visual aids required by, or brought to the meeting by board members or members of the public
have already been provided to all videoconference locations where the meefting is held; or

2. Participants are able to readily transmit visual aids by some other means (e.g., fax copies), to all
other meeting participants at all other videoconference locations where the meeting is held. If copies of
visual aids are not available to all meeting participants at all videoconference location where the meeting
is held, those agenda items related to the visual aids shall be deferred until the next meeting; and

3. No more than fifteen minutes shall elapse in implementing the requirements listed in paragraph (2).
{L 1994, ¢ 121, §1; am L 2000, c 284, §2; am L 2006, c 152, §1]

§92-4 Executive meetings. A board may hold an executive meeting closed to the public upon an
affirmative vote, taken at an open meeting, of two-thirds of the members present; provided the
affirmative vote constitutes a majority of the members to which the board is entitled. A meeting closed
to the public shall be limited to matters exempted by section 92-5. The reason for holding such a
meeting shall be publicly announced and the vote of each member on the question of holding a meeting
closed to the public shall be recorded, and entered into the minutes of the meeting. (L 1975, c 166, pt of
§1; am L 1985, ¢ 278, §2]

§92-5 Exceptions. (a} A board may hold a meeting closed to the public pursuant to section 92-4 for
one or more of the following purposes:

(1) To consider and evaluate personal information relating to individuals applying for professional or
vocational licenses cited in section 26-9 or both;

(2) To consider the hire, evaluation, dismissal, or discipline of an officer or employee or of charges
brought against the officer or employee, where consideration of matters affecting privacy will be
involved; provided that if the individual concerned requests an open meeting, an open meeting shall be
held;

(3) To deliberate concerning the authority of persons designated by the board to conduct labor
negotiations or to negotiate the acquisition of public property, or during the conduct of such
negotiations;

(4) To consuit with the board's attorney on questions and issues pertaining to the board's powers,
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or that the on-site inspection is necessary and public attendance is impracticable;

(2) Two-thirds of all members to which the board is entitled vote to adopt the determinations required by
paragraph (1); and

(3) Notice of the limited meeting is provided in accordance with section 92-7.

(b) At all limited meetings, the board shall:

(1) Videotape the meeting, unless the requirement is waived by the director of the office of information
practices, and comply with all requirements of section 92-9;

(2) Make the videotape available at the next regular meeting; and
(3) Make no decisions at the meeting. (L 1995, ¢ 212, §1; am L 2008, c20, §1]

§92-3.5 Meeting by videoconference; notice; quorum. (a) A board may hold a meeting
byvideoconference; provided that the videoconference system used by the board shall allow both audio
and visual interaction between all members of the board participating in the meeting and the public
attending the meeting, at any videoconference location. The notice required by section 92-7 shall specify
all locations at which board members will be physically present during a videoconference meeting. The
notice shall also specify that the public may attend the meeting at any of the specified {ocations.

(b} Any board member participating in a meeting by videoconference shall be considered present at the
meeting for the purpose of determining compliance with the quorum and voting requirements of the
board. i

(c) A meeting held by videoconference shall be terminated if, after the meeting convenes, both the audio
and video communication cannot be maintained with all locations where the meeting is being held, even

if a quorum of the board is physically present in one location; provided that a meeting may be continued
by audio communication alone, if:

1. All visual aids required by, or brought to the meating by board members or members of the public
have already been provided to all videoconference locations where the meeting is held; or

2. Participants are able to readily transmit visual aids by some other means (e.g., fax copies), to al!
other meeting participants at all other videoconference locations where the meeting is held. If copies of
visual aids are not available to all meeting participants at all videoconference location where the meeting
is held, those agenda items related to the visual aids shall be deferred until the next meeting; and

3. No more than fifteen minutes shall elapse in implementing the requirements listed in paragraph (2).
[L 1994, ¢ 121, §1; am L 2000, c 284, §2; am L 2006, ¢ 152, §1]

§92-4 Executive meetings. A board may hold an executive meeting closed to the public upon an
affirmative vote, taken at an open meeting, of two-thirds of the members present; provided the
affirmative vote constitutes a majority of the members to which the board Is entitled. A meeting closed
to the public shall be limited to matters exempted by section 92-5. The reason for holding such a
meeting shall be publicly announced and the vote of each member on the question of holding a meeting
closed to the public shall be recorded, and entered into the minutes of the meeting. (L 1975, ¢ 166, pt of
§1; am L 1985, ¢ 278, §2]

§92-5 Exceptions. (a) A board may hold a meeting closed to the public pursuant to section 92-4 for
one or mare of the following purposes:

(1) To consider and evaluate personal information relating to individuals applying for professional or
vocational licenses cited in section 26-9 or both;

(2) To consider the hire, evaluation, dismissal, or discipline of an officer or employee or of charges
brought against the officer or employee, where consideration of matters affecting privacy will be
involved; provided that if the individual concerned requests an open meeting, an open meeting shall be

held;

(3) To deliberate concerning the authority of persons designated by the board to conduct labor
negotiations or to negotiate the acquisition of public property, or during the conduct of such
negotiations;

(4) To consult with the board's attorney on questions and issues pertaining to the board's powers,
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vote of all members to which the board is entitled; provided that no item shall be added to the agenda if
it is of reasonably major importance and action thereon by the board will affect a significant number of
persons. Items of reasonably major importance not decided at a scheduled meeting shall be considered
only at a meeting continued to a reasonable day and time.

(e) The board shall maintain a list of names and addresses of persons who request notification of
meetings and shall mail a copy of the notice to such persons at their last recorded address no later than
the time the agenda is filed under subsection (b). [L 1975, ¢ 166, pt of §1; am L 1976, c 212, §2; am L
1984, ¢ 271, §1, am L 1985, ¢ 278, §4; am L 1995, ¢ 13, §2]

§92-8 Emergency meetings. (a) If a board finds that an imminent peril to the public health, safety, or
welfare requires a meeting in [ess time than is provided for in section 92-7, the board may hold an
emergency meeting provided that:

(1) The board states in writing the reasons for its findings;

(2) Two-thirds of all members to which the board is entitled agree that the findings are correct and an
emergency exists;

(3) An emergency agenda and the findings are filed with the office of the lieutenant governor or the
appropriate county clerk's office, and in the board's office; and

(4) Persons requesting notification on a regular basis are contacted by mail or telephone as soon as
practicable.

(b) If an unanticipated event requires a hoard to take action on a matter over which it has supervision,
control, jurisdiction, or advisory power, within less time than is provided for in section 92-7 to notice and
convene a meeting of the board, the board may hold an emergency meeting to deliberate and decide
whether and how to act in response to the unanticipated event; provided that:

(1) The board states in writing the reasons for its finding that an unanticipated event has occurred and
that an emergency meeting is necessary and the attorney general concurs that the conditions necessary
for an emergency meeting under this subsection exist;

(2) Two-thirds of all members to which the board is entitled agree that the conditions necessary for an
emergency meeting under this subsection exist;

(3) The finding that an unanticipated event has occurred and that an emergency meeting is necessary
and the agenda for the emergency meeting under this subsection are filed with the office of the
lieutenant governor or the appropriate county clérk's office, and in the board's office;

(4) Persons requesting notification on a regular basis are contacted by mail or telephone as soon as
practicable; and

(5) The board limits its action to only that action which must be taken on or before the date that a
meeting would have been held, had the board noticed the meeting pursuant to section 92-7,

(c) For purposes of this part, an "unanticipated event" means:

(1) An event which members of the board did not have sufficient advance knowledge of or reasonably
could not have known about from information published by the media or information generally available
in the community;

(2) A deadtine established by a legislative body, a court, or a Fedéral, state, or county agency beyond the
control of a board; or

(3) A consequence of an event for which reasonably informed and knowledgeable board members could
not have taken all necessary action. [L 1975, ¢ 166, pt of §1; am L 1996, c 267, §4]

§92-9 Minutes. (a) The board shall keep written minutes of all meetings. Unless otherwise required by
law, neither a full transcript nor a recording of the meeting is required, but the written minutes shall give
a true reflection of the matters discussed at the meeting and the views of the participants. The minutes
shall include, but need not be limited to:

(1) The date, time and place of the meeting;
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(2) The members of the board recorded as either present or absent;

(3) The substance of all matters proposed, discussed, or decided; and a record, by individual member, of
any votes taken; and

(4) Any other information that any member of the board requests be included or reflected in the
minutes.

(b) The minutes shall be public records and shall be available within thirty days after the meeting, except
where such disclosure would be inconsistent with section 92-5; provided that minutes of executive
meetings may be withheld so long as their publication would defeat the lawful purpose of the executive

meeting, but no longer.

(c) All or any part of a meeting, of a board may be recorded by any person in attendance by means of a
tape recorder or any other means of sonic reproduction, except when a meeting is closed pursuant to
section 92-4; provided the recording does not actively interfere with the conduct of the meeting.

(L 1975, c 166, pt of §1]

§92-10 Legislative branch; applicability. Notwithstanding any provisions contained in this chapter to
the contrary, open meeting requirements, and provisions regarding enforcement, penalties and
sanctions, as they are to relate to the state legislature or to any of its members shall be such as shall be
from time to time prescribed by the respective rules and procedures of the senate and the house of
representatives, which rules and procedures shall take precedence over this part. Similarly, provisions
relating to notice, agenda and minutes of meetings, and such other requirements as may be necessary,
shall also be governed by the respective rules and procedures of the senate and the house of
representatives. L. 1975, c 166, pt of §11] .

§92-11 Voidability. Any final action taken in violation of sections 92-3 and 92-7 may be voidable upon
proof of violation. A suit to void any final action shall be commenced within ninety days of the action. [L
1975, € 166, pt of §1; am L 2005, c 84, §2]

§92-12 Enforcement.
(a) The attorney general and the prosecuting attorney shall enforce this part.

(b) The circuit courts of the State shall have jurisdiction to enforce the provisions of this part by
injunction or other appropriate remedy.

(c) Any person may commence a suit in the circuit court of the circuit in which a prohibited act occurs for
the purpose of requiring compliance with or preventing violations of this part or to determine the
applicability of this part to discussions or decisions of the public body. The court may order payment of
reasonable attorney fees and costs to the prevailing party in a suit brought under this section.

(d) The proceedings for review shall not stay the enforcement of any agency decisions; but the reviewing
court may order a stay if the following criteria have been met:

(1) There is likelihood that the party bringing the action will prevail on the merits;

(2) Irreparable damage will result if a stay Is not ordered;

(3) No irreparable damage to the public will result from the stay order; and

(4) Public interest will be served by the stay order. {L 1975, c 166, pt of §1; am L 1985, ¢ 278, §5]

§92-13 Penalties, Any person who wilfully violates any provisions of this part shall be guilty of a
misdemeanor, and upon conviction, may be summarily removed from the board unless otherwise
provided by law. [L 1975, ¢ 166, pt of §1]
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- Open government processes to
public scrutiny and participation to
protect public interest

» Transparency

9

- People’s right to know



The Sunshine Law
can be split into three areas

s What is required
w What is prohibited
m What is allowed



Within the board’s authority

On current or future agenda

HRS § 92-2



1. What is required

w Discussions, deliberations, and decisions must be
conducted at a meeting

s Every meeting must be open unless executive
session is allowed

w Boards must provide notice of meeting
s Boards must accept testimony

@ Boards must keep minutes



Notice Requireme

Written notice

m [ncludes date, time and place

m Provides agenda

a
3. w
-,

If there will be an executive meetin
must state its purpose and cite
statutory basis




w Filed with the County Clerk’s office and at the

Cr:

@oma“moEoo@oﬁoaﬁB@oabmmﬁoéwg
teasible) ,_

w 0 calendar days prior to meeting

W Copy mailed to m@obo SO requesting

HRS § 92-7



m All items the board intends to consider

m To inform the public of the matters the
board intends to consider so that the public
can decide whether to participate in the
meeting -




Testimony

w All interested persons may submit written
testimony on any agenda item.

All interested persons may present oral
testimony on any agenda item.

HRS § 92-3




Written minutes required

“True reflection” of matters discussed and views of
participants

Date, time, and place of meeting

Members @memb_on absent

Substance of all matters Eowo%@ discussed or decided
Record, by member, of any vote taken

Other information that a board member requests be
included or reflectec at the time of the meeting

10



Minutes, continued...

Shall be available within 30 calendar days

Executive meeting minutes may be withheld
for only so long as “publication would defeat
the lawful purpose of the executive meeting”

11



‘What is Prohibited

Board Members may not .
# Caucus with one another,

Poll one another,
Talk by telephone,
Send e-mails, nor

Send memos on board business, 1

itisa...

12



a. What is allowed ...

2 Members only may,

Communicate privately

Cannot 895_: to vote

Cannot use serially




_
|

3.b. me;i&%u Interactions

2 members, but less than a quorum:

a) Investigate; or present, discuss
Or negotiate

b) Selection of officers

m Meet with Gov., not on
board business

m Meet with Dep wﬁBmH head ”

14



Permitted Interaction Group
(PIG) can investigate if ...

- Two to less than a quorum

@ Scope of investigation & member’s
authority defined at 1st meeting

# Findings and recommendations presented
at 2" meeting

u Deliberate and decide at 3™ meeting

HRS § 92-2.5(b)

15



@mwm _ @m., m ‘Pl @w > 9 ctivit

Confidential interviews

W Site inspections and product
demonstrations

Wwoﬁ? and consideration of
confidential information




a Requires 2/3 vote of board members
present to enter into closed meeting

s Must announce reason(s) for meeting
s Vote recorded & into minutes

= Minutes required of Exec meeting

HRS §§ 92-4 & -5

17



Iixecutive Meeting Purposes

i

m Professional or vocational license applicants;
m Personnel matters;

m Authority of labor negotiator or person designated to
negotiate purchase of land;

m | egal matters with board’s attorney;

Criminal misconduct;

Private donations; and,

m Matters confidential by law or court order

18



Limited Meetings

Dangerous location or public attendance
impracticable

s OIP concurrence (forms available)
Requires 2/3 Vote
Show video next time

¥ No decisions made

HRS § 92-3.1




Videoconference Meet

® Audio and visual interaction at all _oom&ow.. |
m INotice where board members will be
-m Public can attend at any location

m Meeting ends if audio interaction not
maintained at all locations

HRS § 92-3.5

20



Amending the Agenda

Only with 2/3 vote of all members

Cannot add item if:

w of reasonably major importance, and

‘o

« Will affect a significant number of people

21



L.mergency

m [mminent peril to public health, mmw@&\
and welfare or,

m Unanticipated event; and

m Requires meeting in less than 6 calendar
days

HRS § 92-8

22



Penalties

@ Final actions may be voided if in violation of open
meeting and notice requirements

s Suit may be commenced within 90 days of action
taken

Willful violation is a misdemeanor, and upon

conviction, member may be summarily removed from
the board

@ Enforced by Attorney General, E,Om@oambm attorney,
& public

HRS §§ 92-11 to -13

23



m E-mail: oip@hawaii.gov

m OJP Website: www.hawaii.gov/oi

24



DEPARTMENT OF TAXATION

News Release

LINDA LINGLE
GOVERNOR

KURT KAWAFUCHI, DIRECTOR
Phone: (808) 587-1510
Fax: (808) 587-1560

For Immediate Release: September 14, 2009

REPEAT TAX OFFENDER CHARGED
WITH MULTIPLE VIOLATIONS

HONOLULU — A criminal complaint was filed against Tevita Ungounga (aka Terita and
David Ungounga), for multiple tax violations and unlicensed contracting activities.
Ungounga was arraigned on September 3, 2009 before District Court Judge Colette
Garibaldi and entered pleas of not guilty to all charges. The judge also issued a cease
and desist order to Ungounga which prevents him from performing any type of
contracting work since he does not have a valid contractor's icense. His trial is set for
the week of November 2, 2009 before Circuit Court Judge Richard Pollack.

Ungounga was charged with four counts of attempt to evade or defeat tax; three counts
of filing false and frauauient statements, and four counts of willful failure to file his
general excise and net income returns for tax years 2004 through 2007. He was also
charged with four counts of Civil and Criminal Sanctions for Unlicensed Activity for

performing masonry work without a valid license.

Attempt to evade or defeat tax and filing a false and fraudulent statement are both class

C felonies that carry a fine up to $100,000. Upon conviction, a person could serve a

(more)



Page 2
Tax Preparer Sent to Jail

period of incarceration up to five years for tax evasion and three years for filing a false
statement or be placed on probation. Willfull failure to file a return is a misdemeanor

violation that carries a fine up to $25,000 per count, a period of incarceration not to

exceed one year or probation.

Ungounga was previously charged in 2004 for failing to file his general excise returns
and for doing masonry work without a valid license. He pled guilty to the misdemeanor
charges and his sentence included a 60 day jail term, probation for one year, a fine of

$2,000 and restitution payable to the Department of Taxation in the amount of $38,896.

HiHH

For more information contact:

Stephen Hironaka

Criminal Tax Investigator

Phone: (808) 587-1795

Email: Stephen.T.Hironaka@hawaii.gov
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§ 7028. Engaging in business without license; Fine and punishment; Statute of limitations

{(a) It is a misdemeanor for a person to engage in the business or act in the capacity of a contractor within this state without having a license
therefor, unless the person is particularly exempted from the provisions of this chapter.

(b) A first conviction for the offense described in this section is punishable by a fine not exceeding five thousand dollars ($5,000) or by
imprisonment in a county jail not exceeding six months, or by both that fine and imprisonment.

(c) If a person has been previously convicted of the offense described in this section, unless the provisions of subdivision (d) are applicable, the
court shall impose 2 fine of 20 percent of the contract price, or 20 percent of the aggregate payments made to, or at the direction of, the
unlicensed contractor, or five thousand dollars ($5,000) , whichever is greater, and, unless the sentence prescribed in subdivision (d} is
imposed, the person shall be confined in a county jail for not less than 90 days, except in an unusual case where the interests of justice would
be served by imposition of a lesser sentence or a fine. If the court imposes only a fine or a jail sentence of less than 90 days for second or
subsequent convictions under this section, the court shall state the reasons for its sentencing choice on the record.

(d) A third or subsequent conviction for the offense described in this section is punishable by a fine of not less than five thousand dollars
($5,000) nor more than the greater amount of ten thousand dollars ($10,000) or 20 percent of the contract price, or 20 percent of the aggregate
payments made to, or at the direction of, the unlicensed contractor, and by imprisonment in a county jail for not more than one year or less than
90 days. The penalty provided by this subdivision is cumulative to the penalties available under all other laws of this state.

(e) A person who violates this section is subject to the penalties prescribed in subdivision (d) if the person was named on a license that was
previously revoked and, either in fact or under law, was held responsible for any act or omission resulting in the revocation.

(f) If the person engaging in the business of or acting in the capacity of an unlicensed contractor has agreed to furnish materials and labor on an
hourly basis, “the contract price” for the purposes of this section means the aggregate sum of the cost of materials and labor furnished, and the
cost of completing the work to be performed.

(g) Notwithstanding any other provision of law, an indictment for any violation of this section by the unlicensed contractor shall be found or an
information or complaint filed within four years from the date of the contract proposal, contract, completion, or abandonment of the work,

whichever occurs last.

(h) For any conviction under this section, a person who utilized the services of the unlicensed contractor is a victim of crime and is eligible,
pursuant to subdivision (f) of Section 1202.4 of the Penal Code, for restitution for economic losses, regardless of whether that person had
knowledge that the contractor was unlicensed.

Added Stats 1939 ch 37 § 1. Amended Stats 1963 ch 1883 § 1; Stats 1969 ch 1583 § 4; Stats 1972 ch 125 § 1; Stats 1982 ch 607 § 1; Stats 1989
ch 366 § 1; Stats 1995 ch 467 § 1 (SB 1061); Stats 1996 ch 145 § 1 (AB 2958); Stats 2003 ch 706 § 1 (SB 443); Stats 2004 ch 183 § 11 (AB
3082); Stats 2005 ch 205 § 1 (SB 488), effective January 1, 2006; Stats 2008 ch 33 § 13 (SB 797), effective June 23, 2008; Stats. 2009, Ch. 319

(AB 370).

http://www.michie.com/california/lpext.dll/cacontr/6/c82/c85/c88/c8b/c8e/d47/db1?f=templates&fn=do... 10/10/2010



Permitted Interaction Group Report and Recommendations
Construction Site Inspection Task Force
Monday, August 9, 2010

I. Introduction

At the July 27, 2010 meeting of the Construction Site Inspection Task Force (“CSITF”), a
Permitted Interaction Group was assigned to study joint enforcement issues, compile
information, and report its recommendations to the CSITF.

The Permitted Interaction Group submits the following information and preliminary
recommendations based upon its discussion:

Il. Focus on underground business operations

The group discussed the importance of correlating proposed initiatives with CSITF’s
stated goal of dealing with issues related to Hawaii’s underground economy, and focused
on enforcement strategies with the potential to curb and prevent problematic
“underground economy” violators, without unduly impacting legitimate businesses.

II1. Collaborative Models
A. Information sharing among participating agencies (Active and Passive)

1. Building permit data. The City and County of Honolulu’s Department
of Planning and Permitting (“Honolulu DPP”) indicated it currently provides specialized
reports upon request to the State’s Department of Taxation (“DoTAX"”) and specialized
access to its database to the State’s Department of Health (“DOH”). Immediate access to
information allows DOH engineers to check the status of individual wastewater projects
with the Honolulu DPP quickly, avoiding numerous phone calls. Honolulu DPP
indicated that its website provides basic public information but that to the extent its
building permit information may contain data that would be useful to law enforcement
agencies such as RICO, the agency would be amenable to discussing possible
programming enhancements that would make relevant data more readily available to
other agencies. Any enhancements would be paid for by the recipient agency.

2. Employer/employee status. The Regulated Industries Complaints
Office (“RICO”) explained that for purposes of determining whether an individual is
engaged in unlicensed activity, it is important to determine whether the individual is an
employee or an independent contractor. Both the State’s Department of Labor and
Industrial Relations-Disability Compensation Division (“DLIR-DCD”) and
Unemployment Insurance Division (“UID”) indicated individuals and businesses are
often designated as employees and employers consistent with their agencies
requirements. RICO and DLIR agreed to discuss individual “employee” determinations
as they may arise in enforcement investigations by either RICO or DLIR.
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3. Compliance tools. The group noted that there are a number of
compliance tools in place at the present time, including the automatic suspension of a
contractor’s license when workers compensation coverage lapses; the automatic
suspension of a professional or vocational license upon non-payment of child support;
and requirements related to clearance certificates. The group noted most of these tools
are aimed at compliance by legitimate, registered and/or licensed businesses, and not at
cash-based individuals. While the focus of this group is on the underground economy,
the group discussed two areas that may facilitate licensee compliance with DLIR and
DoTAX requirements: the extent to which compliance certificates are integrated into the
licensing process, both at the initial application stage and during the renewal process, and
the extent to which professional and vocational licensees are required to be current on the
payment of state tax.

B. Coordination of activities among participating agencies

1. Site Inspection. The Board had previously viewed a video provided by
the State of California’s Economic and Employment Enforcement Coalition. The group
noted more information is needed on the nuts and bolts of California’s combined site
inspections. UID and DCD noted that many of their inspections are document-based and
not always amenable to on-the-spot inspections. The group also noted that it appeared
that different state agencies could be involved, depending on the background information
available prior to an inspection.

2. Collaboration and communication. The group discussed the
desirability of a cohesive and strategic approach to offenders that may be operating in
violation of multiple laws involving multiple agencies. The group favored an informal ad
hoc approach that would allow information sharing and collaboration on a case by case
basis. The group noted joint interviews in appropriate cases could be helpful, noting
subjects may tailor their statements depending on the regulatory agency and its purposes.
The group favored the establishment of, at minimum, a shared contact list.

3. Budget and Staffing Implications. The group noted that current
staffing and budget restrictions will be a significant factor in any initiative that would
require additional staff time or resources.

IV. Recommendations.

The group recognizes the need for immediate information sharing and discussion
of strategic responses when reports of possible multi-agency violations surface, and
recommends creation of a contact list that would be reviewed and updated on a regular
basis.

The group recommends that agencies with an interest in specific building permit
information initiate discussions with Honolulu DPP on possible database enhancements
to facilitate receipt of this information. Until database enhancements can be
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implemented, the group recommends continued discussions with the appropriate county
departments with responsibility for building permits to obtain information as needed.

Lastly, the group recommends continued discussions with the State of
California’s Economic and Employment Enforcement Coalition to obtain more detailed
mnformation about site inspections conducted by that agency.

JoAnn Uchida, Chairperson

Tim Hiu, Acting Chief, DPP-Hnl
Keith Kim — Labor — DLIR-DCD
Wendy Maher —~ DLIR-UID
Daria Loy-Goto — DCCA-RICO
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