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Pur pose. The purpose of this chapter

is to establish the provisions by which the state

i ncone tax refunds of those persons who owe a debt to
t he departnent of human services, famly and adul t
services division, shall be setoff to recover this
debt, and to establish the provisions of the adm nis-
trative hearing process to contest the tax setoff.
These rules do not afford the debtor the opportunity to
a hearing on any issue which has been previously
l[itigated or for which an opportunity to a hearing has

been previously provided.
HRS §346-14) (I np:

(Aut h:

[Eff 10/4/90; conp 3/19/93 ]
HRS §8231-51 to -59)

606- 1



817-606-2 Definitions. As used in this chapter:

"Adm ni strative hearing" neans an adm nistrative
proceedi ng which affords an aggrieved person an
opportunity to present an appeal before an inparti al
departnent representative for a formal deci sion.

"Aut hori zed representative" neans an indivi dual
who has been authorized in a witten statenent by the
claimant to act for and represent the claimant in any
and all aspects of the adm nistrative hearing.

"Claimant" nmeans any debtor who has requested an
adm ni strative appeal in witing to contest the depart-
ment's intention to setoff the individual's inconme tax
return to recover a debt. A claimant with a court
appoi nted guardi an of the person shall be considered to
be represented by the guardian. The guardi an shal
have all rights and duties of the incapacitated
cl ai mant .

"Date of hearing request” neans the date the
departnment receives a signed witten request for an
adm ni strative hearing by the clainmnt or authorized
representative of the claimnt which neets all of the
criteria of a request for an admnistrative hearing as
defined in this section. Wen there is no prior
witten request by the claimnt, and no witten author-
i zation nam ng an authorized representative, the date
of hearing request shall be the date the authorization
is received.

"Debt" means any |iqui dated sum exceedi ng $25
which is due and owing to the departnent, regardl ess of
whet her there is an outstanding judgnment for that sum
and whet her the sum has accrued through contract,
subrogation, tort, operation of law, or judicial or
adm ni strative judgnment or order.

"Debtor" neans any person who owes a debt to the
depart nent.

"Departnent” neans departnent of human servi ces,
famly and adult services division.

"Hearing officer" means an inpartial person
assi gned by the departnent to conduct adm nistrative
hearings and to render a final decision. The hearing
of ficer shall not have been directly involved in the
initial determnation of the action in question.
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"Informal review' neans a review conducted by
departnent's, admnistrative office, recovery staff, or
investigations office staff at the witten or oral
request of a dissatisfied individual. An informal
reviewis not the sane as the adm nistrative hearing
provi ded the individual after a witten request for an
admnistrative hearing is received.

"Pretax setoff notice" neans the initial setoff
notice that is sent to informthe debtor that the
departnent intends to setoff the debtor's state incone
tax refund.

"Request for an adm nistrative hearing" nmeans a
clear witten expression, docunenting the appeal by the
cl ai mant or authorized representative that the clai mant
wants an adm ni strative hearing because the claimant is
contesting the intent of the departnent to setoff the
claimant's inconme tax refund to recover a debt to the
depart nent.

"Tax setoff" means the interception and retention
of state inconme tax refund to recover a delinquent
debt .

"Tax setoff notice" nmeans the notice that is sent
at the tinme the debt is set off against the debtor's
state incone tax refund. [Eff 10/4/90; am and conp
3/19/93; am 10/16/95] (Auth: HRS 8346-14) (Ilnmp: HRS
8§8231-51 to -59)

817-606-3 Tax setoff process. (a) The departnent
shal |l setoff any valid debt due and ow ng the depart-
ment by the debtor against any debtor's refund. Any
anmount of the refund in excess of the anount retained
to satisfy the debt shall be refunded to the debtor

(b) The departnent shall conpile an annual |i st
of debtors identified for a tax setoff.

(c) A pretax setoff notice shall be nailed to
each debtor

(d) The debtor shall be provided an opportunity
for an informal review of the debt.

(e) Al debtors who receive an adverse inform
revi ew deci sion shall be provided an opportunity to
request an adm ni strative hearing.

(f) The informal review and pretax setoff
adm ni strative hearing shall be conducted and concl uded
prior to the setoff of the debtor's state tax refund.
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(g) The debtor's nanme shall be referred to the
conptroll er, departnent of accounting and general
services (DAGS), for tax setoff if no pretax setoff
reviewis requested; or if the debt is established in
the review or the pretax setoff adm nistrative hearing.

(h) At the tine the setoff is identified, the
debtor shall be notified by the conptroller, DAGS, of
the State's intention to apply the state incone tax
refund agai nst the debt.

(1) The debtor shall be provided the opportunity
to request an admnistrative hearing to contest the
setoff, regardl ess of whether an adm nistrative hearing
was requested at the tinme of the pretax setoff notice.

(j) The setoff against the debtor's state inconme
tax refund shall becone final if an admnistrative
hearing is not requested. [Eff 10/4/90; am and conp
3/19/93; am 10/16/95 ] (Auth: HRS 8346-14) (Inp: HRS
8§8231-51 to -59)

817-606-4 Pretax setoff notice. (a) The
departnment's admnistrative services office, recovery
section (ASO-recovery) shall mail a pretax setoff
notice annually to all debtors as identified by the
departnent's adm ni strative services office.

(b) The notice shall informdebtors of:

(1) The departnent's intent to set off the
debtor's state incone tax refunds due to a
debt to the departnent;

(2) The total anount of the debt (to include
financial and food stanp prograns);

(3) The opportunity to request an informal review
of the debt within thirty cal endar days from
the date of the pretax setoff notice if they
di sagree with the departnent's intent;

(4) The office address and toll free tel ephone
nunbers at which an infornmal review can be
request ed;

(5) The opportunity to request a fornmal adm nis-
trative hearing to all debtors who receive an
adverse informal review deci sion;

(6) The commonly used defenses in tax setoff
adm ni strative hearings; and

(7) The opportunity to present the case
i ndependently or with the aid of others
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i ncluding legal counsel. [Eff 10/4/90; am
and conp 3/19/93; am and conp 8/1/94; am
10/16/95 ] (Auth: HRS 8346-14) (Inmp: HRS
8§8231-51 to -59)

817-606-5 Informal review. (a) A debtor may
request an informal review from ASO recovery orally or
in witing. The request shall be received by ASO re-
covery within thirty cal endar days of the date of the
pretax setoff notice.

(b) The informal review shall be conducted by
tel ephone or in person at the request of the debtor as
fol | ows:

(1) ASOrecovery will review the debtor's account
bal ances using account records and forward
any unresol ved requests to the investigations
of fice (INVO.

(2) INVOWII reviewthe requests referred by
ASO- recovery to resol ve account bal ances
usi ng the incone nmai ntenance case records and
appl i cabl e Hawaii Adm ni strative Rules.

(3) Al debtors shall be infornmed in witing of:
(A) The disposition of the review,

(B) The opportunity to request an
adm nistrative hearing in witing within
fourteen cal endar days fromthe date of
a witten adverse informal review
deci sion; and

(C© The office and address at which the
request for an adm nistrative hearing
may be subm tted.

(c) Requests for informal reviews that are not
received within the tineframe specified in subsection
(a) shall be deni ed.

(d) The informal review shall be concluded prior
to the setoff of the debtor's state tax refund and
within forty-five cal endar days of the date the request
was received. [Eff 10/4/90; am and conp 3/19/93 ]
(Auth: HRS §346-14) (Inp: HRS §§231-51 to -59)

817-606-6 Tax setoff notice. (a) The tax setoff
notice shall be mailed to prospective tax refund
reci pients who are identified as having a debt at the
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time that
setof f by

(b)
fol | ow ng:

(1)

(2)
(3)

(4)
(5)
(6)

(7)

(8)
(9)
(10)

the state incone tax refund is identified for
DAGS.
The notice shall informthe debtors of the

The amount of the debtor's state incone tax
refund for a specified tax year

The amount of the debt;

The anount that has been identified for
setoff to repay a debt to the departnent;
The bal ance of the state tax refund that is
due to the debtor

The applicable state statute,;

The opportunity to request an adm nistrative
hearing wthin thirty cal endar days of the
date of the tax setoff notice;

The setoff against the debtor's state incone
tax refund becones final after thirty cal en-
dar days fromthe date of the tax setoff
notice if an admnistrative hearing is not
request ed;

The comonly used defenses in tax setoff

adm ni strative heari ngs;

The rights of the debtor as specified in
section 17-606-8; and

The office, address, and toll free tel ephone
nunbers to which a witten request for an
adm ni strative hearing my be submtted. [Eff
10/ 4/ 90; am and conp 3/19/93; am 10/ 16/ 95 ]
(Auth: HRS 8346-14) (lInp: HRS 88231-51 to
-59)

817-606-7 Right to an admi nistrative hearing. (a)
I dentified debtors may request an admnistrative
hearing as foll ows:

(1)
(2)
(3)

(b)

Wthin fourteen cal endar days of the date of
t he adverse pretax setoff review notice; and
Wthin thirty cal endar days of the date of
the tax setoff notice.

If the fourteenth or thirtieth day falls on a
weekend or holiday, the fourteenth or
thirtieth day shall then be the first working
day after the weekend or holi day.

Al'l debtors requesting an adm nistrative

heari ng shall have the right to submt a witten
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request nam ng an authorized representative for

adm ni strative hearing purposes. The witten author

i zation shall be received by the departnent before the
department acknow edges any action taken by the

aut hori zed representative on the debtor's behalf. [Eff
10/ 4/90; amand conp 3/19/93 ] (Auth: HRS 8346-14)
(I'nmp: HRS 88231-51 to -59)

817-606-8 Rights of the claimant. The cl ai mant
or the authorized representative shall have an
opportunity to:

(1) Examne the case record as well as al
docunents and records to be used at the
hearing at a reasonable tine before the date
of the hearing as well as during the hearing;

(2) Present the case independently or with the
aid of others including | egal counsel;

(3) Bring witnesses, including an interpreter if
the claimant is non-English speaking. |If the
cl ai mant does not have an interpreter and the
departnent believes an interpreter is neces-
sary, an interpreter shall be obtained by the
depart nent;

(4) Establish all pertinent facts and
ci rcunst ances;

(5) Advance any argunents appropriate to the
i ssue being heard without undue interference;
and

(6) Question or refute any testinony or evidence,
and to confront and cross exam ne any
wtness. [Eff 10/4/90; conp 3/19/93 ] (Auth:
HRS 8346-14) (Inmp: HRS §8231-51 to -59)

817-606-9 Action on request for an adm nistrative
hearing. (a) A request for an admnistrative hearing
after an adverse informal review decision shall be
received by the departnent within fourteen cal endar
days of the date of the witten adverse infornal
decision. Wen an adm nistrative hearing is requested
due to an adverse informal review decision on a pretax
setoff notice, the departnent shall not refer the nane
of the individual to DAGS as a debtor. The
i ndi vidual's nanme shall be referred to DAGS as a debtor
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only if the admnistrative appeals office renders a
decision in favor of the department. A circuit court
appeal shall not stay the referral.

(b) A request for an adm nistrative hearing after
a tax setoff notice shall be received by the departnent
within thirty cal endar days of the date of the tax
setoff notice. Wen an adm nistrative hearing is
requested at the tine of the tax setoff, the individual
will receive that portion of their state tax refund
that was setoff only after a decision favorable to the
cl ai mant has been rendered by the adm nistrative
appeal s office.

(c) Wen an adm nistrative hearing request is
received by a unit other than ASO- recovery, the unit
shall stanmp the request wth the date of receipt and
i mredi ately forward the hearing request to ASO
recovery.

(d) Wen an adm nistrative hearing request is
recei ved by ASO-recovery, ASO recovery shall:

(1) Stanp the request with the date of receipt if
the request is initially received by ASO
recovery;

(2) Make one copy of the request and send the
original request to the admnistrative
appeals office if the request is initially
recei ved by ASO recovery;

(3) Make copies of the account |edgers of al
debts (to include financial and food stanp
clainms) for the identified debtor; and

(4) Forward the copy of the adm nistrative
heari ng request and copies of the account
| edgers to the respective program devel op-
ment -i ncone mai ntenance (PD-1M office. [Eff
10/ 4/ 90; am and conp 3/19/93; am and conp
8/01/94 ] (Auth: HRS 8346-14) (Inp: HRS
8§8§231-51 to -59)

817-606-10 Departnent's responsibility. (a) The
PD-1Moffice shall review all requests for fair hearing
to assure that all facts are properly considered. |If
any basis for the grievance is found prior to the
hearing, the PD-IMoffice shall pronptly take necessary
corrective action.
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(b) The PD-IMoffice shall conplete the branch
report.

(c) The PD-IMoffice shall remain in touch with
the claimant and shall imrediately notify the hearing
of ficer of any change in address or circunstances which
may affect the need for the hearing.

(d) The PD-IMoffice shall represent the depart-
ment in tax setoff hearings on Gahu branch. In al
ot her branches, the supervisors of the unit in the
geographic area nearest the debtor's residence shall be
the departnent's representative at the tax setoff
hearing, if a PD-IMrepresentative is not requested.

[ Ef f 10/4/90; conp 3/19/93 ] (Auth: HRS 3846-14) (Inp:
HRS 8§8231-51 to -59)

817-606-11 Responsibility of the adm nistrative
appeals office. (a) The admnistrative appeals office
shal | accept:

(1) Any request directly at the admnistrative

appeal s office; and

(2) Al requests cleared through the departnent.

(b) Al parties shall be given witten notice of
hearing by registered or certified mail with return
recei pt requested at |least fifteen cal endar days before
the hearing. The notice shall include a statenent of:

(1) The date, tine, place, and nature of hearing;

(2) The legal authority under which the hearing

i s held;

(3) The particular sections of the statutes and

rul es invol ved;

(4) The issues involved and the basis for the

departnent's action

(5) The claimant's right to retain | egal counsel

(6) The claimant's right to pronpt adm nistrative

action; and

(7) The adm nistrative hearing decision shall be

rendered within one hundred twenty cal endar
days of the date of request. [Eff 10/4/90;
conp 3/19/93 ] (Auth: HRS 8346-14) (I np:
HRS §8231-51 to -59)

817-606-12 Denial of request for admnistrative
hearing. (a) An admnistrative hearing shall not be
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granted by the departnent when the claimant has wth-
drawn the request in witing. Were the claimnt
verbally reports a desire to withdraw the adm ni stra-
tive hearing request, the claimnt shall be advised
that the wthdrawal shall be submtted in witing. |If
the claimant prefers, the departnent shall confirmthe
claimant's request to wwthdraw in witing to the

cl ai mant .

(b) An adm nistrative hearing shall not be
granted by the departnent when the departnent decides
not to conplete a tax setoff or refunds the tax setoff
before a hearing is schedul ed.

(c) An admnistrative hearing shall not be
granted by the hearing officer when the clai mant has
abandoned t he request. Abandonnent occurs when the
claimant or the authorized representative, w thout good
cause, fails to appear at the adm nistrative hearing
schedul ed for the clai mant.

(1) The hearing officer shall send the claimant a
letter stating that the appeal is considered
abandoned unl ess there was good cause for the
claimant's failure to appear. The cl ai mant
shall be notified that the request shal
continue only if the claimant presents good
cause for the failure to appear and contacts
the agency within ten cal endar days of the

notice. If noreply is received within the
ten cal endar days, the adm nistrative hearing
request shall be considered abandoned. |If

the tenth day falls on a weekend or holi day,

the tenth day shall then be the working day

after the weekend or the holiday.
(2) Good cause nmay be established on the basis of
one of the follow ng factors:

(A) Death in the famly;

(B) Personal injury or illness which
reasonably prohibits the claimnt from
attending the adm nistrative hearing; or

(© Sudden and unexpected energenci es.

(d) An admnistrative hearing shall not be
granted if the admnistrative hearing request is not
received within the tinmefranes specified in section 17-

606-7(a) .
(e) When a request for an adm nistrative hearing
is denied or dismssed, the departnent shall informthe
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claimant in witing, stating the reasons for the denial
or dismssal. Witten notice shall be provided the
claimant within one hundred twenty cal endar days of the
date of adm nistrative hearing request. [Eff 10/4/90;
am and conp 3/19/93 ] (Auth: HRS 8346-14) (Inp: HRS
8§8§231-51 to -59)

817-606-13 The adm nistrative hearing. (a) The
adm ni strative hearing shall i1nclude consideration of:
(1) Evidence received, including oral testinony
and exhibits; and

(2) Proposed findings and excepti ons.

(b) The claimant shall be required to appear in
person at the adm nistrative hearing unl ess authoriza-
tion for an authorized representative was received by
t he departnent. \Wen nutually agreed upon by the
claimant and the departnent, a hearing may be conduct ed
over the tel ephone. Unless both the departnent and the
cl ai mant agree to the presence of other individuals,
the hearing officer or other person conducting the
adm ni strative hearing shall imt attendance to the
foll owi ng individual s necessary for the conduct of the
heari ng:

(1) The claimant, the authorized representative,
or both, interpreter, if any, |egal counsel,
and w t nesses;

(2) Representatives of the state famly and adul t
servi ces division; and

(3) Hearing officer and nenbers of the adm nis-
trative appeals office staff.

(c) An interpreter shall be provided by the

depart nent when requested by the clai mant.

(d) The claimant or the authorized representative
shal |, upon request, be able to exam ne the case record
as well as all avail able docunentary evi dence that
shal | be used by the departnent at the admnistrative
hearing as specified in section 17-606-8.

(e) The adm nistrative hearing shall be conducted
at a reasonable tinme, date, and place and shal
generally be held in the jurisdiction of the branch in
which the claimant is living at the tinme of the
adm ni strative hearing. The adm nistrative hearing
shal |l be conducted at a | ocation specified by the
hearing officer unless the claimant is unable to travel
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to the site because of health or transportation
pr obl ens.

(f) The decision of the hearing officer shall be
based exclusively on evidence and other nateri al
introduced at the adm nistrative hearing. |[If, after an
adm ni strative hearing has begun, additional evidence
IS necessary for the proper determ nation of the case,
the hearing officer may:

(1) Continue the admnistrative hearing at a

| ater date. The hearing officer may order
further investigation and may direct either
party to produce additional evidence; or

(2) dose the admnistrative hearing and hold the

record open for a period not to exceed thirty
days to permt the receipt of additional
docunentary evidence. [Eff 10/4/90; conp
3/19/93 ] (Auth: HRS 8346-14) (Inp: HRS
8§8231-51 to -59)

817-606-14 Adm nistrative hearing decision. (a)
Al matters relating to the admnistrative hearing
shal | be heard and di sposed of within one hundred
twenty cal endar days fromthe date of request for an
adm ni strative hearing except when the hearing is
continued or the record is held open as specified in
section 17-606-13(f). The tine limt shall be extended
only for the period of the continuance.

(b) Unless the record is held open for additional
docunentary evidence, after closing the admnistrative
hearing, the hearing officer shall prepare the decision
in witing. The decision shall contain a statenent
concerning the claimant's right to judicial review the
reasons for the decision, the evidence, and the rules
supporting the decision. A copy of the witten deci-
sion shall be provided the clainmant or the authorized
representative and the departnent.

(c) The transcript, recording, or an official
record containing the substance of the adm nistrative
heari ng proceedi ngs, together wth all papers filed in
the proceeding and the hearing officer's decision shal
constitute the exclusive record and shall be maintai ned
in the adm nistrative appeals office. The record shal
be made available to the claimant or the authorized
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representative during normal business hours through the
adm ni strative appeals office.

(d) The departnent shall conply with the adm ni s-
trative hearing decision inmediately upon receipt of
t he deci sion.

(1) When the pretax setoff adm nistrative hearing
is favorable to the departnent, the
departnent shall refer the claimant's nane to
the conptrol ler, departnent of accounting and
general services, as a debtor. A circuit
court appeal shall not stay the referral.

(2) When the tax setoff adm nistrative hearing is
in favor of the claimnt, the clai mant shal
receive that portion of the claimant's state
i ncone tax refund that was setoff.

(e) Al admnistrative hearing decisions shall be
accessible to the public, subject to the provision of
saf eguardi ng public assistance information stated in
section 346-10, HRS, and the departnent's
confidentiality provisions specified in chapter 17-601.
[ Eff 10/4/90; am and conp 3/19/93 ] (Auth: HRS 8§346-
14) (Inmp: HRS 88231-51 to -59)

817-606-15 Appeal rights of the claimant. The
cl ai mant may appeal an adverse adm nistrative hearing
decision to the state circuit court. At the tinme of
t he hearing decision which upholds the departnment's
action, the claimant shall be notified of the right to
pursue judicial reviewwith the circuit court. [Eff
10/ 4/90; amand conp 3/19/93 ] (Auth: HRS 8346-14)
(I'nmp: HRS 88231-51 to -59)
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