








ARTICLE 8

MISCELLANEQUS

8.1  Arbitration. Any dispute between the Parties arising out of or relating to
the terms and conditions or subject matter of this Agreement, at the option of either party, shall
be submitted to mediation. If the dispute cannot be resolved within ten ( 10) days after the
commencement of the mediation process, or neither party desires to submit the matter to the
mediation process, the dispute, at the option of either party, shall be submitted to binding
arbitration. The Parties shall attempt to select a single arbitrator by mutual agreement. If the
Parties cannot reach an agreement on the selection of an arbitrator, a single arbitrator shall be
selected in accordance with Chapter 658A of the Hawaii Revised Statutes. The Parties agree that
the decision of the arbitrator shall be binding, final, enforceable and not appealable to any court
except as provided in Chapter 658A of the Hawaii Revised Statutes. All proceedings shall be
held in Honolulu, Hawaii. The arbitrator shall determine which and to what extent each Party
shall be responsible for costs and expenses, including reasonable attorneys' fees. The Parties
shall use the services of Dispute Prevention and Resolution, Inc. to conduct the arbitration, but if
such organization is not able to so serve, the Parties shall jointly select a similar alternative
dispute resolution organization with offices in Honolulu, Hawaii to provide such services.

8.2 Public Disclosure. Prior to Closing, any release to the public of
information with respect to the sale contemplated herein or any matters set forth in this
Agreement will be made only after informing Seller of the same.

8.3  Discharge of Obligations. The acceptance of the Deed by Buyer shall be
deemed to be a full performance and discharge of every representation and warranty made by
Seller herein and every agreement and obligation on the part of Seller to be performed pursuant
to the provisions of this Agreement, except those which are herein specifically stated to survive

Closing.

8.4  Assignment. Buyer may not assign its rights under this Agreement to
anyone other than a Permitted Assignee without first obtaining Seller’s written approval which
may be given or withheld in Seller’s sole discretion.

85  Notices. Any notices pursuant to this Agreement shall be given in writing
by (a) personal delivery, or (b) reputable overnight delivery service with proof of delivery, or (c)
United States Mail, postage prepaid, registered or certified mail, return receipt requested, or (d)
legible facsimile transmission sent to the intended addressee at the address set forth below, or to
such other address or to the attention of such other person as the addressee shall have designated
by written notice sent in accordance herewith, and shall be deemed to have been given either at
the time of personal delivery, or, in the case of expedited delivery service or mail, as of the date
of first attempted delivery at the address and in the manner provided herein, or, in the case of
facsimile transmission, as of the date of the facsimile transmission provided that an original of
such facsimile is also sent to the intended addressee by means described in clauses (a), (b) or (c)
above. Unless changed in accordance with the preceding sentence, the addressees for notices
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given pursuant to this Agreement shall be as follows:

If to Seller:
Wailuku Water Company LLC
c/o Avery B. Chumbley
P.O. Box 2790
Wailuku, Hawaii 96793
with a copy to: Paul R. Mancini, Esq.
Mancini, Welch & Geiger
305 E. Wakea Avenue, Suite 200
Kahului, Hawaii 96732
If to Buyer: County of Maui
c/o Keith Regan, Managing Director
200 South High Street
Wailukn, Hawaii 96793
with a copy to: Patrick Wong, Corporation Counsel

Department of the Corporation Counsel
200 South High Street, 3" Floor
Wailuku, Hawaii 96793

8.6  Binding Effect. This Agreement shall not be binding in any way upon
Seller and/or the Buyer until the Council of the County of Maui has approved the Agreement and
has provided authorization and funding to proceed with the Acaquisition of the Property.

8.7  Modifications. This Agreement cannot be changed orally, and no
executory agreement shall be effective to waive, change, modify or discharge it in whole or in
part unless such executory agreement is in writing and is signed by the parties against whom
enforcement of any waiver, change, modification or discharge is sought.

8.8  Calculation of Time Periods. Unless otherwise specified, in computing
any period of time described in this Agreement, the day of the act or event after which the
designated period of time begins to run is not to be included and the last day of the period so
computed is to be included, unless such last day is a Saturday, Sunday or legal holiday under the
laws of the State in which the Property is located, in which event the period shall run until the
end of the next day which is neither a Saturday, Sunday or legal holiday. The final day of any
such period shall be deemed to end at 5:00 p.m., local time.

8.9  Successors and Assigns. The terms and provisions of this Agreement are
to apply to and bind the permitted successors and assigns of the parties hereto,

8.10  Entire Agreement. This Agreement, including the Exhibits, contains the
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entire agreement between the parties pertaining to the subject matter hereof and fully supersedes
all prior written or oral agreements and understandings between the parties pertaining to such

subject matter.

8.11  Further Assurances. Bach party agrees that it will without further
consideration execute and deliver such other documents and take such other action, whether prior
or subsequent to Closing, as may be reasonably requested by the other party to consummate
more effectively the purposes or subject matter of this Agreement. Without limiting the
generality of the foregoing, Buyer shall, if requested by Seller, execute acknowledgments of
receipt with respect to any materials delivered by Seller to Buyer with respect to the Property.
The provisions of this Section 8.10 shall survive Closing.

8.12 Counterparts. This Agreement may be executed in counterparts, and all
such executed counterparts shall constitute the same agreement. It shall be necessary to account
for only one such counterpart in proving this Agreement.

8.13  Severability. If any provision of this Agreement is determined by a court
of competent jurisdiction to be invalid or unenforceable, the remainder of this Agreement shall
nonetheless remain in full force and effect.

8.14  Applicable Law. This Agreement is performable in the state in which the
Property is located and shall in all respects be governed by, and construed in accordance with,
the substantive federal laws of the United States and the laws of such state. Seller and Buyer
hereby irrevocably submit to the jurisdiction of any state or federal court sitting in the state in
which the Property is located in any action or proceeding arisin g out of or relating to this
Agreement and hereby irrevocably agree that all claims in respect of such action of proceeding
shall be heard and determined in a state or federal court sitting in the state in which the Property
is Jocated. Buyer and Seller agree that the provisions of this Section 8.13 shall survive the
Closing of the transaction contemplated by this Agreement.

8.15  No Third Party Beneficiary. The provisions of this Agreement and of the
documents to be executed and delivered at Closing are and will be for the benefit of Seller and
Buyer only and are not for the benefit of any third party, and accordingly, no third party shall
have the right to enforce the provisions of this Agreement or of the documents to be executed
and delivered at Closing.

8.16  Exhibits. The following exhibits attached hereto shall be deemed to be an

“integral part of this Agreement:

(a) Exhibit A Description of Land
(b)  ExhibitB Map of Land and Surface Water Conveyance

System

8.17 Captions, The section headings appearing in this Agreement are for
convenience of reference only and are not intended, to any extent and for any purpose, to limit or
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define the text of any section or any subsection hereof.

8.18  Construction. The parties acknowledge that the parties and their counsel
have reviewed and revised this Agreement and that the normal rule of construction to the effect
that any ambiguities are to be resolved against the drafting party shall not be employed in the
Interpretation of this Agreement or any exhibits or amendments hereto.

8.19  Termination of Agreement. It is understood and agreed that if either
Buyer or Seller terminates this Agreement pursuant to a right of termination granted hereunder
(for any reason other than the other party's breach of contract), such termination shall operate to
relieve Seller and Buyer from all obligations under this Agreement, except for such obligations
as are specifically stated herein to survive the termination of this Agreement.

8.20 No Recordation. Neither this Agreement nor any memorandum of the
terms hereof shall be recorded or otherwise placed of public record and any breach of this
covenant shall entitle the party not placing same of record to pursue its rights and remedies under

Article 6.

IN WITNESS WHEREOF, the parties hereto have duly executed this agreement
as of the Effective Date.

WAILUKU WATER COMPANY LLC

By: Avery B. Chumbley
Its: Manager

COUNTY OF MAUI

By:
Its:
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EXHIBIT “B”

MAP OF LAND AND SURFACE WATER CONVEYANCE SYSTEM




So/62/¢

0009 = 1 :apos fodlo X\

6 Joatesay~0anjooy @ 8109 aoNIS YoQ DY 17
46 PIBLY @ 3109 90|0jS YOiq SBiDN 97

96 PiBI{ ® 9109 S9NS YouQ IeYILN g7

Wwosns ndoyoy yinos @ sy09 somms Yo)g seyiny bz
wos}S ndbyoy yinos. @ )09 3N g JoasssaY ©F
Wwoal)s ooj @ 8309 jouUo) Youg 0o zzZ

Woa.iS NYBDM YInoS @ 1Y oINS YouQ SayDy |z
A3IDA saylo) © #ip9 oa1u0) YoYQ SpeORIds oF
Asiop ssyiom @ o109 foaTu0) youg ssuy 6)

SoAJep 1o
§9]85 SJN|S pU® SJUIO [OUSD ]

wos.ng. ndoyiom @ yoyq ndoyioy yynos gy
Wwoajg obf @ Yoyq ndoyoy—on) /|
woang oo] @ Yoyg ojuduoyy—oo) 91
We3NS Nysioy @ YOO NYSIDM YlioN ¢
Woe)S 98YIoM @ YONG SpENosds by
wosns Sy @ YoNg odubm ¢

Suoye]s buUbnes \ 7

woans ndoxiom @ sxyoju) of Hoasesay)
wioang ndoyiog @ Y2)Q 99yiol
woang ndoyiog § Yoy 1ema3
wosng ndoyiop @ youg ndoyom yynos
wo3ag ool & YouQg pwoy

Wnang ool @ yo ndosop—op;
wos.lyg oo @ YoyQ PIULIUBK—OD]
WDeRS nysivy & 42340 eyl
Woang nyaom & yoyg nyaiom yjaoy
wosns asyiop & youqg oyoIul 1# playy
wodng saylom & ydHQg S[ENeIdg
WD3AS I3ylom & Yo3a Soyopm

SUCISIONG Wea s ()

-~
Q=Y

TANMEBDRNONO

Sjulod S4O
weysAs uopem
U| “0D ssauisnqLIBy nmynpem




Walhee Diich  Spreckels Ditch

Waihee Stream

"

Piihana / Mill / Field 49 17. Alboro
Wailuku Town

. Waiko Rd. / Res. 10

Fietd 1 h.ﬂake % QA‘G.“&W’\’.\Z"L‘&V\\M\\&'\}
USGS A, DropDich A X
Gauging ] @
Station §
@m WWwWC HC&S
, 1. N.Waihee Valley 12. Field 31
' 2. S.Waihee Valley
3. Field4 Others
. 4. N.Waiehu 13. Cockett
North Waiehu \m 5. Reservoir 27 14. Cerizo
N § 6. Puuohala 15. Duey
: ?&w&g»mmm 7. lao-Manaiania 16. Pellegring
8.
9,
10
11

,:\,,:}

N. Waiehu Stream

S. Waiehu Stream »

USGS'
Gauging
Station

3
Evergtt £ s

Fooo OO0

IR

¢ Reservoir 6

',:‘5 @ @ . @ 1 et

R Y
) R SAR AL R AN

DY
w;
g

e
7 >

YRS AT
y:",fﬂné;,*ﬂ;:-_-

n YA

. Reservoir 1

Waiehu Stream

RN

1ao Stream

Waikapu Stream

@ Connector

g Gauging Station

«{ }Kuleana Ditches



A 008} = % | Ty
T e e

dVI ONINRNV I TVNOID=

gnanang

HoaNYH
TNILKY N /

------




COMMISSION ON WATER RESOURCE MANAGEMENT

STATE OF HAWAII

PETITION TO AMEND INTERIM
INSTREAM FLOW STANDARDS
FORHONOPOU, HUELO (PUOLUA),
HANEHOI, WAIKAMOI, ALO,
WAHINEPEE, PUOHOKAMOA,
HAIPUAENA, PUNALAU/KOLEA,
HONOMANU, NUAAILUA, PIINAAU,
PALAUHULU, OHIA (WAIANU),
WAIKAMILO, KUALANI, WAILUANUI,
WEST WAILUAIKI, EAST WAILUAIKI,
KOPILIULA, PUAKAA, WAIOHUE,
PAAKEA, WATAAKA, KAPAULA,
HANAWI, and MAKAPIPI

CASE NO. CCH-MA13-01
CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this date a true and correct copy of the foregoing document

was duly served, via email to the following, with hard copies to follow via U.S. mail, pursuant to

the Minute Order, upon the following individuals as follows:

COMMISSION ON WATER RESOURCE
MANAGEMENT

P.O. Box 621

Honolulu, HI 96809

LAWRENCE MIIKE

c/o the Commission on Water
Resource Management

P.O. Box 621

Honolulu, HI 96809
Hearings Officer

ALAN T. MURAKAMI, ESQ.
CAMILLE K. KALAMA, ESQ.
ASHLEY K. OBREY, ESQ.
SUMMER L. SYLVA, ESQ.
Native Hawaiian Legal Corporation
1164 Bishop Street, Suite 1205
Honolulu, HI 96813

(via U.S. Mail and
email to:kathy.s.yoda@hawaii.gov)

(via email to: lThmiike@hawaii.rr.com)

(via email to: alan.murakami@nhlchi.org)
(via email to: camille.kalama@nhlchi.org)
(via email to: ashley.obrey@nhlchi.org)
(via email to: summer.sylva@nhlchi.org)

Attorneys for NA MOKU AUPUNI O KO’OLAU HUI



LINDA L.W. CHOW, ESQ. (via email to: linda.l.chow@hawaii.gov)
Deputy Attorney General

Department of the Attorney General

State of Hawai’i

465 South King Street, Room 300

Honolulu, HI 96813

Attorney for the COMMISSION ON

WATER RESOURCE MANAGEMENT

DAVID SCHULMEISTER, ESQ. (via email to:dschulmeister@cades.com)
ELIJAH YIP, ESQ. (via email to: eyip@cades.com)

Cades Schutte, LLP

1000 Bishop Street, Suite 1200

Honolulu, HI 96813

Attorneys for

ALEXANDER & BALDWIN, INC. and

EAST MAUI IRRIGATION COMPANY, LTD.

ROBERT H. THOMAS, ESQ. (via email to: rht@hawaiilawyer.com)
Damon Key Leong Kupchak Hastert

1003 Bishop Street

Pauahi Tower, Suite 1600

Honolulu, HI 96813

Attorney for HAWATI'I FARM BUREAU FEDERATION

ISAAC D. HALL, ESQ. (via email to: idhall@maui.net)
2087 Wells Street

Wailuku, HI 96793

Attorney for MAUI TOMORROW

JEFFREY C. PAISNER (via email to: jeffreypaisner@mac.com)
403 West 49" Street, #2
New York, NY 10019

DATED: Wailuku, Maui, Hawaii, January 20, 2017.

PATRICK K. WONG

Corporation Counsel

Attorneys for COUNTY OF MAUI,
DEPARTMENT WATER SUPPLY

B P. ROWE
KRISTIN K. TARNSTROM

Deputies Corporation Counsel
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