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MMK MAUL LP’S PROPOSED FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND DECISION & ORDER

l. FINDINGS OF FACT

A. Background
1. MMK Maui, LP (“MMK”) owns and operates two golf courses, The King

Kamehameha Golf Club (“King Kamehameha Course”) and the Kahili Golf Course (the

“Kahili Course”) (collectively, the “Golf Courses”), located in Waikapu, Wailuku, Maui.

See Direct Written Witness Statement, aka Written Direct Testimony, of B. Russell
Dooge, filed February 5, 2016 (“Dooge WDT”).

2. MMK is an existing user of water from Na Wai Eha, which is comprised
of the Waihee, Waiehu, lao, and Waikapu streams, all of which are located in Wailuku,
Maui. See Direct Written Witness Statement, aka Written Direct Testimony, of lkaika

Becher, filed February 5, 2016 (“Bechert WDT").

3. The Golf Courses, which encompass approximately 350 acres of land and
employ approximately 130 employees, provide the Maui community with a venue for
open space, recreational support, and unparalleled scenic beauty. See Direct Written
Witness Statement, aka Written Direct Testimony, of Scott C. Carroll, filed FebrL/lary 5,
2016 (“Carroll WDT").

4. On April 22, 2009, MMK Maui, LP (“MMK”) submitted an Application for

Surface Water Use Permit for Existing Use in the Na Wai Eha, Maui, Surface Water

Management Areas (“SWUP_Application”). See MMK Application for Surface Water

Use Permit for Existing Use, dated April 22, 2009, filed with the Commission on Water

Resource Management, State of Hawaii (“Water Commission”).
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5. In the 2009 SWUP Application, MMK sought 1.29 million gallons per day
(“GPD”). /d.

6. Based on updated figures from water meter readings spanning from June
2006 through December 2015, as well as further considerations regarding the weekly,
monthly, and yearly variability of water usage over a 9.5 year period and the actual
need to adequately and efficiently water the Golf Courses,\ MMK currently seeks 1.25
million GPD to continue to operate the Golf Courses. Tr. 7/22/16 (Dooge) at 19:11-19;
Tr. 7/22/16 (Bechert) at 49:3 to 11. |

7. The Direct Written Witness Statements, aka Written Direct Testimony, of
MMK’s three witnesses, B. Russell Dooge, lkaika Bechert, and Scott Carroll, were filed
with the Water Commission on February 5, 2016.

8. MMK’s Exhibits, 2186-MMK-1 through 2186-MMK-11, were filed with the
Water Commission on February 5, 2016.

9. MMK’s three witnesses, B. Russell Dooge, lkaika Bechert, and Scott
Carroll, each testified at the contested case hearing on July 22, 2016. Tr. 7/22/16
(Dooge) at 5:15 to 41:5; Tr. 7/22/16 (Bechert) at 41:6 to 65:8; Tr. 7/22/16 (Carroll) at
65:9 to 84:16.

B. Existing Use of Water by MMK

10.  The property on which the Golf Courses are situated was originally owned
by Wailuku Agribusiness Company and sold in 1988 to Waikapu Mauka Partners for the
development of the Golf Courses. Dooge WDT 2/5/16, ] 6; Bechert WDT 2/5/16 ] 10.

11.  With the acquisition of the golf course Property from Wailuku Agribusiness

Company (one of MMK’s predecessors-in-interest), the golf course developers obtained

{00397818.) 2



10

11

12

13

14

15

16

17

18

19

20

21

22

a water delivery agreement pursuant to which the Golf Courses obtained a maximum
delivery of 4 million gallons of water per day from Wailuku Agribusiness Company.
Carroll WDT 2/5/16 ) 6. Pursuant to the water delivery agreement, as amended (“Water

Delivery Agreement”), MMK’s predecessor-in-interest prepaid approximately $4,000,000

for the perpetual delivery of up to 2,700,000 gallons of water per day to the Property.
Id.

12. Wailuku Water Company, LLC (“WWC”), a successor-in-interest to
Wailuku Agribusiness Company, continues to deliver water to the Golf Courses pending
resolution of the current contested case hearing (CCH-MA15-01). Carroll WDT 2/5/16 |
7.

13.  The Golf Courses initially were developed as the Sandalwood Golf Course
and the Waikapu Valley Country Club. Both the Sandalwood Golf Course and the
Waikapu Valley Country Club commenced operations in December 1991. Dooge WDT
2/5/16, 9] 7; Bechert WDT 2/5/16 q] 11.

14.  The Golf Courses and their club houses were initially constructed at a cost
exceeding $80,000,000. The Golf Courses were not part of any residential
development, but were intended to provide open space and recreational support to the
Maui community. Dooge WDT 2/5/16, 9] 8; Bechert WDT 2/5/16 ] 12.

15.  The subject property was sold in 2004 to the current owners, MMK. At the
time of the sale, the Golf Courses were in serious need of rehabilitation, with the golf
course at the Wailuku Valley Country Club having been inoperable for a number of

years. Dooge WDT 2/5/16, 1] 9; Bechert WDT 2/5/16 9] 13.
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16. MMK expended in excess of $10,000,000 in order to improve the fairways,
the greens, the sand traps, and the irrigation systems of the Golf Courses. In excess of
$4,000,000 was expended to reconstruct the irrigation systems. The improved irrigation
systems help to ensure the efficient utilization of the water source serving the Golf
Courses. Dooge WDT 2/5/16, 9] 10; Bechert WDT 2/5/16 ] 14.

17.  After MMK purchased and renovated the property between 2004 to 2006,
all 36 holes were open for play as of May 2006. Dooge WDT 2/5/16, 9| 11; Bechert
WDT 2/5/16 9] 15.

18. The Golf Courses have been irrigated with water delivered from the lao
and Waihee Streams to the Waihee Ditch. The water from the Waihee Ditch flows into
a drop ditch and is then pumped into Kahili Course Reservoir 4. From Kahili Course
Reservoir 4, the étored water is then pumped into a distribution system consisting of
hundreds of individually controlled sprinkler heads to irrigate the Kahili Course and,
through a transfer pump, water is pumped from Kahili Course Reservoir 4 into King
Kamehameha Course Reservoir 18. From King Kamehameha Course Reservoir 18,
the stored water is pumped through its distribution system consisting of hundreds of
individually controlled sprinkler heads to irrigate the King Kamehameha Course. Dooge
WDT 2/5/16, §] 12; Bechert WDT 2/5/16 ] 16. The irrigation system is shown on Exhibit

No. 2186-MMK-2.

19. From approximately 2006 to 2009, water usage was monitored and
controlled by way of a weather station system that measured evapotranspiration rates
on a daily basis and, in addition to manual adjustments, signaled to the control system

and sprinkler heads throughout the Golf Courses when water was to be replaced.
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Bechert WDT 2/5/16 9§ 17; Exhibit No. 2186-MMK-8, Rain Bird Weather Station

(Specifications). The use of the weather station system was to help ensure that the Golf
Courses were not over-irrigated and water was not wasted, and its use was in addition
to the manual adjustments and control of water usage by the irrigation staff. /d. From
approximately 2009 to 2012, the irrigation staff continued to monitor the data from the
weather station system, but the communication to the control system and sprinkler
heads had been turned off to allow for increased adjustments and control by the
irrigation staff. /d.

20. From 2012, the weather station system was intentionally disabled,
however, the irrigation staff continued to refer to the historical data collected from 2006
to 2012 to establish a baseline or reference point, and manually adjusted the duration of
water usage, as it was important for the irrigation staff to manually monitor and make
adjustments on a daily basis to ensure that not too much or too little water is used at the

Golf Courses. Bechert WDT 2/5/16 ] 18; Exhibit No. 2186-MMK-3, Turf Management

for Golf Courses, by James B. Beard (excerpt), at p. 383 (“When to irrigate is one of the
most difficult decisions in all of golf course turfgrass culture. Often the decision must be
made daily for various turfs and locations on the golf course. Golf course irrigation
problems are unique because the variables are numerous and many are beyond any
reasonable degree of control”) and at p. 432 (“A fully automatic irrigation system that
does not require periodic programming and maintenance does not exist”). Too little
water will result in killing the grass (and would require even more water to remediate),
while too much water will result in substandard, soggy, wet, and/or too soft turf grass for

golf course use. Bechert WDT 2/5/16 ] 18; Tr. 7/22/16 (Bechert) at 50:16-23; Exhibit
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No. 2186-MMK-3, p. 407 (“The net result, if the system is properly designed and

operated, ... is increased efficiency of water use, more uniform irrigation within each
type of turfgrass area, and avoidance of overwatering with its associated soil
compaction, disease, and playing problems.”).

21.  Another type of equipment that the Golf Courses invested in following the
renovations to enable efficient water use was the installation of Rain Bird Golf Rotors
(aka, sprinkler heads). These sprinkler heads allow for full and part-circle performance,
have a valve-in-head assembly in an all-in-one design which improves maintenance and

control, and allows for control of each individual sprinkler head (including the duration

~and volume of water released). Bechert WDT 2/5/16 ] 19; Tr. 7/22/16 (Bechert) at 47:5-

8; Exhibit No. 2186-MMK-7, Rain Bird Golf Rotors Brochure (700 and 751 Series full

and part-circle performance sprinkler heads) and Rain Bird 700 and 751 Series Rotors

Test Site Report, Exhibit No. 2186-MMK-3, p. 407 (“The sprinkler is a key component of
the irrigation system because its function is the distribution of water over thé turf area.
How uniformly the water is distributed determines the effectiveness and efficiency of the
system. The rotary sprinkler head is the type used most commonly on golf course turfs.
It produces a slowly rotating, fine stream of water that is distributed relatively uniformly
over a large circular to semicircular area. ... Most rotary sprinkler heads used on golf
courses are of the pop-up type, with many of a valve-in-head design.”). A total of more
than 5000 of these sprinkler heads are in use at the Golf Courses and enable the
efficient use of water through individualized sprinkler head control. Bechert WDT 2/5/16

919; Tr. 7/22/16 (Bechert) at 45:15 to 46:5.
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22. The Golf Courses also invested in an advanced Central Control System
(Rain Bird Cirrus model) that allows the irrigator staff full control and monitoring of the
sprinkler heads remotely. This system allows for on/off, duration, and volume of water
control which can be programmed, monitored, and adjusted in order to minimize the
need for unnecessary watering and daily/hourly access and control of the watering for
the efficient use of water. Bechert WDT 2/5/16 §] 20; Tr. 7/22/16 (Bechert) at 47:9-13;

Exhibit No. 2186-MMK-6, Rain Bird Golf Central Control Systems Description (including

Cirrus Central Control System Technical Specifications); see also Exhibit No. 2186-
MMK-3, p. 406-407 (“A vital component in automatic irrigation systems is the master
controller, which actuates the remote valves. ... The golf course superintendent
programs each station timing to the specific duration of irrigation desired for the turf
area controlled by that station. ... The automatic control system has the advantage of
placing the golf course superintendent in direct control of the irrigation practices
employed throughout the golf course.”). This equipment was vital to control the amount
of water distributed on an hourly and/or daily basis for the most efficient use of water.
Bechert WDT 2/5/16 ] 20.

23. The daily assessment of the soil moisture levels at key indicator sites
throughout the golf course was an important practice that was followed at the Golf

Course in order to utilize water efficiently. Bechert WDT 2/5/16 ] 21; Exhibit No. 2186-

MMK-3, p. 432 (“A responsible superintendent will make a daily assessment of the soil
moisture levels at key indicator sites throughout the golf course.”) The irrigation staff
performed daily visual assessments of the turf and soil, including the use of a soil probe

to measure moisture conditions. [d.; Tr. 7/22/16 (Bechert) at 45:11-14 and 46:6-16;
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Exhibit No. 2186-MMK-3, p. 433 (“The ultimate decision as to when irrigation is needed

requires visual assessments of the water status of both the turf and the soil. ... A soil
probe is the best tool for this assessment, assuming the person is familiar with the
appearance of soils under various moisture conditions.”).

24. The irrigation staff, utilizing the Central Control System, also irrigated the
Golf Courses predominantly during the evenings and early mornings in order to make
the most efficient use of the water (during cooler temperature and less dry periods).

Bechert WDT 2/5/16 9] 22; Exhibit No. 2186-MMK-3, p. 434 (“The preferred time of day

for maintenance irrigation of most golf course turfs, from an agronomic standpoint, is the
late nocturnal period and early morning.”).

25. In addition to the various techniques established at the Golf Courses for
the efficient use of water (and minimizing any wasted water), the daily needs for
quantity of water to irrigate the Golf Courses was communicated by the Golf Courses to
WWC, who controlled and released on a weekly (or so) basis only the amount of
pumped water from the Waihee Ditch based on the immediate needs of the Golf
Courses to ensure that only the necessary amount of water was provided to the Golf
Courses. Bechert WDT 2/5/16 4] 23; Tr. 7/22/16 (Bechert) at 48:14 to 49:2. WWC took
meter readings weekly (or so) and regulated the pumps that allowed water into the
Reservoirs at the Golf Courses. [d. As a result, there were checks and balances to
ensure that the Golf Courses received and used only the amount of water it needed on
a weekly basis. /d.

26. ‘The Golf Courses also took steps to mitigate its water use. For example,

both courses utilized Bermuda turf grass, commonly known as a drought-resistant
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species of grass. Bechert WDT 2/5/16 9§ 24. The Golf Courses also utilized
landscaping that is similarly drought-tolerant while still appearing tropical in nature. /d.
Notwithstanding such drought-resistant qualities, however, a reasonable amount of
water was still required in order to properly maintain the Bermuda grass and
landscaping, as would be the case for other drought-resistant grass or landscaping. /d.
In addition, the Kahili Course Reservoir 4 and the King Kamehameha Course Reservoir
18 were both rubber-lined to minimize water leakage and designed to capture, hold, and
store water (including rainwater) so that appropriate amounts of water could be drawn
for irrigation based on need. [d.; Tr. 7/22/16 (Bechert) at 48:1-13. These were
examples of how the Golf Courses took affirmative steps to mitigate its water needs to
the extent practicable.

27.  Following the completion of renovations to the Golf Courses in mid-2006,
from June 2006 through December 2015, the amount of water necessary to irrigate the
Golf Courses, given the weather, including variations in rainfall, humidity, wind, and
temperature, ranged from a low of 0.129 (March 2014) to a high of 2.485 (April 2007)
million GPD, and an average of approximately 1.037 million GPD for the entire 9.5
year period (June 2006 to December 2015). Bechert WDT 2/5/16 9] 25; Exhibit No.
2186-MMK-4, MMK water use chart from June 2006 through December 2015 (the

“MMK Water Usage Chart”).

28. The water demands of the Golf Courses (two golf courses consisting of 36
holes and common areas) fluctuated greatly from season to season, and month to

month. Bechert WDT 2/5/16 9] 26; Tr. 7/22/16 (Bechert) at 53:7-20; Exhibit No. 2186-

MMK-4.
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29. Water needs at the Golf Courses fluctuated greatly depending on
seasonal variations in climate. Bechert WDT 2/5/16 | 27. Typically, water needs
decreased during the winter months and increased during the summer months. For
example, in January and February of 2011 the courses used 21.9 and 18.7 million
gallons of water, respectively, whereas from June through September of 2011 the
courses used 41.1 (June), 38.4 (July), 39.9 (August), and 41.4 (September) million

gallons of water, respectively. /d.; Exhibit No. 2186-MMK-4.

30. When looking at water use per full calendar year, water use ranged from a
high of 490,394,936 gallons a year (or 1.4 million GPD) in 2007 to a low of 241,688,400

gallons a year (or 0.66 million GPD) in 2014. Exhibit No. 2186-MMK-4.

31.  MMK explained that water usage in years 2014 and 2015 decreased to
0.66 and 0.70 million GPD, respectively, without any significant changes to water-saving
measures or mitigation efforts, and that the reason for the further decrease in 2014 and
2015 were unusual weather patterns that caused more frequent and consistent rain
throughout a majority of months during years 2014 and 2015. Bechert WDT 2/5/16 9
30; Tr. 7/22/16 (Bechert) at 62:25 to 63:4. Frequent and consistent rain (e.g., weekly)
removes the need to regularly water the Golf Courses and allows the irrigation staff to
shut off the water sprinklers for longer durations. /d.; Tr 7/22/16 (Bechert) at 61:23 to
62:19. Conversely, huge rainfall followed by several weeks of no rain may result in the
same quantity of rainfall, but there is still a need to irrigate within a week after the
rainfall, so the need for irrigation is still greater where the rainfall is less frequent and not

as consistent (even though total rainfall is the same). /d.
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32. MMK’s witness testified that based on approximately two decades of first-
hand experience maintaining and irrigating the Golf Courses, he did not believe the
water usage during 2014 and 2015 is indicative of future usage, as the usage in those
two particular years are unusually low due to frequent and consistent rainfall. Bechert

WDT 2/5/16 9] 31; Tr. 7/22/16 (Bechert) at 62:25 to 63:4; Exhibit No. 2186-MMK-3, p.

413 (“In some locations, irrigation is used only to supplement natural rainfall....”).

33. MMK stated that it believes the average use over the last 9.5 years from
June 2006 to December 2015 of approximately 1.037 million GPD is more indicative
of the average usage it may see over the next 10 years. Bechert WDT 2/5/16 ] 31.
However, the 1.037 million GPD is just the average usage, and an amount of water

based on such average does not necessarily meet the needs of the Golf Courses for

drier months (with less frequent rainfall). /d; Exhibit No. 2186-MMK-3, p.384 (“The total
golf course water needed for a year must be estimated before assessing the potentia/
water sources. ... In regions where the annual rainfall is highly variable, the estimate
should be based on one of the drier years rather than an average over the
years.”). According to the MMK Water Usage Chart, 2007 was one of the driest years
as 2007 saw one of the highest yearly average usage of 1.34 million GPD. Exhibit

No. 2186-MMK-4.

34. As indicated in the MMK Water Usage Chart, water usage has in the past
fluctuated significantly from month to month, with the driest months per year requiring
1.70 (2006), 2.485 (2007), 1.70 (2008), 1.47 (2009), 1.43 (2010), 1.38 (2011), 1.32
(2012), 1.59 (2013), 1.14 (2014), and 1.05 (2015) million GPD for the last 10 years, with

an average of 1.53 million GPD. Exhibit No. 2186-MMK-4. MMK stated that its
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