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Public Testimony and Argument on the Petition for Declaratory Relief filed by the 
Kaloko-Honokōhau National Historical Park (NPS) Regarding the Petition for Declaratory Orders 

on the Applicability of Hawaii Revised Statues §174C-3 & §174C-41 to the  
Basal, One or more Ahupua‘a, or Some Combination of these Smaller Areas within the  

Hydrologic Unit of the Keauhou Aquifer System Area, Kona, Hawaii 
 
 
SUMMARY OF REQUEST 
 
Staff requests that the Commission on Water Resource Management (Commission) process the subject 
petition pursuant to Hawaii Revised Statutes (HRS) Chapter 92 (Hawaii’s Sunshine Law), instead of 
conducting an HRS Chapter 91 proceeding for declaratory rulings as provided for under the State Water 
Code.  This would provide for public notice and further public testimony for the presentation of evidence, 
but allow for Commission deliberation under HRS Chapter 91 after taking public testimony. 
 
Further, staff recommends that the Commission find that consideration that smaller areas within the 
hydrologic unit of Keauhou Aquifer System Area (KASA), as defined in the current 2008 Water Resource 
Protection Plan (WRPP), do not meet the management strategies as set forth in the WRPP. 
  
LOCATION:  Keauhou Aquifer System Area (KASA) (Exhibit 1). 
 
BACKGROUND: 
 
On March 25, 2015, NPS submitted a Petition for Declaratory Order with the Commission to obtain a 
declaratory ruling on the concept of designating an area smaller than the KASA hydrologic unit as a 
ground water management area.  The petition is attached as Exhibit 2.   
 
On May 7, 2015, the U.S. Geological Survey (USGS) sent a letter to NPS regarding estimated ground 
water recharges to the ahupua‘a in the KASA.  A copy is attached as Exhibit 3. 
 
On May 20, 2015, the Commission held a public meeting in Keauhou, Kona primarily to receive updates 
to Preliminary Order HA-WMA 2013-1 on the NPS petition to designate the KASA as a ground water 
management area.  Much of the testimony submitted references the NPS petition for declaratory order 
even though it was not on the agenda.  See Exhibit 4.  
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ANALYSIS/ISSUES: 
 
Petition Summary 
 
The petition seeks to have the Commission rule whether an ‘area’ as defined by the State Water Code, 
Hawaii Revised Statues (HRS) §§174C-3 & 41 for purposes of water management designation, can be: 
 

1)  The basal (coastal freshwater-lens) groundwater system within the KASA; 
2)  One or more ahupua‘a (historic land divisions) within the KASA, and; 
3)  Some combination of 1) & 2). 

 
NPS further states that a CWRM decision is necessary for negotiations with the county to meet the 
December 29, 2104 Preliminary Order HA-WMA 2013-1 C.5, which is regarding alternative paths other 
than designation. 
 
May 20, 2015 Testimony 
 
Testimony submitted regarding the petition for declaratory order requested that the public be allowed to 
testify on the petition.  Of particular note is testimony from Carlsmith Ball LLP to which, at the May 20, 
2015 meeting, then Commissioner Antolini encouraged NPS to respond.  To date, NPS has not responded 
to the Commission on that testimony. 
 
Consistency with the Hawaii Water Plan (HWP) 
 
The 2008 Water Resource Protection Plan (WRPP) is one component of the HWP that documents and 
sets forth the Commission’s water management strategies and policies for Hawaii.  Together with the 
Water Quality Plan (WQP), State Water Projects Plan (SWPP), Agricultural Water Use and Development 
Plan (AWUDP), and the County Water Use and Development Plans (WUDPs), it provides the overall 
guidance and direction for managing Hawaii’s water resources. 
 
A major component of the WRPP is the hydrologic unit system approach for inventorying all wells, 
diversions, their use, and the nature, occurrence, and availability of surface and ground water statewide.  
Within the context of the WRPP these hydrologic units are described in the State Water Code, HRS 
§174C-31(2):  
 

“Hydrologic units and their characteristics, including the quantity and quality of available resource, 
requirements for beneficial instream uses and environmental protection, desirable uses worthy of 
preservation by permit, and undesirable uses for which permits may be denied; 
 

These hydrologic units are established and used in the WRPP and constitute the framework upon which 
sustainability of the public trust water resource itself is based at an appropriate scale that makes use of the 
best geological, hydrological, and topographical information available.  The hydrologic unit management 
approach is described in more detail in Chapter 3 of the 2008 WRPP. 
 
Hydrologic units are further defined in the HRS §174C-3: 
 

"Hydrologic unit" means a surface drainage area or a ground water basin or a combination of the 
two. 
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The process for adopting the WRPP is provided for under HRS §174C-31 & §174C-32, where statewide 
public hearings on all islands and coordination with other agencies are required in its adoption of the 
hydrologic unit approach. 
 
To help understand the complexities of the hydrologic unit framework approach in the following sections 
of this submittal, Exhibits 5a-b show an overlay of the surface & ground water hydrologic units, as defined 
in the 2008 WRPP, and ahupua‘a, as defined in by the Office of Hawaiian Affairs 2009, within the 
KASA.  In general, ground water hydrologic units are based on the physical geologic framework, 
hydraulic properties and boundary conditions initially observed in ground water levels, 
recharge/discharge rates, and water-quality conditions.  The KASA boundaries follow the coastline to the 
west, Hualalai rift zone trending north-west to south-west on the north, and the surface contacts between 
Haulalai and Mauna Loa (Kau) lava flows as originally adopted by the Commission on June 27, 1990 - 
Hawaii Water Plan: Water Resources Protection Plan, Volumes I & II (Mink & Yuen, 1990).  It should be 
noted that this aquifer system boundary is consistent with the aquifer system boundary identified by the 
State of Hawaii Department of Health in GIS layers (http://planning.hawaii.gov/gis/download-gis-dataD 
created from maps prepared by John F. Mink and L.Stephen Lau (Water Resources Research Center) for 
the Department and Technical Report No. 191 (1993) cited in the petition; however, the smaller aquifer 
types areas therein are used for quality and contamination issues rather than natural sustainability 
quantity. .Surface water hydrologic units are somewhat more complex and are based upon the review of 
Hawaii Stream Assessment (1990), State Definition and Delineation of Watersheds (1994), and 
Refinement of Hawaii Watershed Delineations (1999).  The review culminated in the Commission’s 
adoption on June 15, 2005 of the Surface-Water Hydrologic Units: A Management Tool for Instream 
Flow Standards PR-2005-01 (2005).  It should be noted that theWRPP Honokohau Surface-Water 
Hydrologic Unit splits the NPS area in half. 
 
Designating the basal area of the KASA Only 
 
Exhibits 6 and 7 provide the current conceptual understanding of ground water bodies present in the 
KASA from the areal and profile views, respectively.  Blue wells are mauka of the high-level divide in 
Exhibits 6 and 7, while red wells makai of the high-level divide are basal.  From the best information to 
date, the high-level contributes some portion to the basal and possibly more from the perched high-level 
rather than deeper high-level.  Also, some of the deeper high-level water makes its way into the deeper 
confined freshwater beneath the coastal basal and saltwater bodies.  The exact ratios of the high-level 
contribution to these downgradient water bodies are the subject of more study and analysis.  However, if 
the KASA is treated as a whole rather than discrete parts within the area, the hydrologic unit approach 
should suffice to manage its integrated parts within the context of current sustainable yield estimates.  All 
ground water withdrawals from any of these ground water bodies within the KASA would count against 
sustainable yield. 
 
Managing the basal only & separately does not make geologic or hydrologic sense given the 
interrelationship of the ground water bodies and the present land uses (i.e. lack of significant return 
irrigation).  There is an analogy with the Ewa-Caprock where the Commission decided on May 14, 1997 
to manage the overlying caprock separately from the underlying Pearl Harbor basal aquifer due to these 
geologic differences and major changes in return irrigation.  However, instead of sustainable yield 
withdrawal limits, pumpage is subject to chloride limits (i.e. 1000 mg/l for the purposes of protecting the 
utility of the aquifer for irrigation needs).  However, the mauka ASA portions of Pearl Harbor Aquifer 
Sector Area are also designated as a ground water management areas that have a relationship to the 
chloride concentrations in the Ewa-Caprock. 
 
Therefore, it does not make hydrologic management sense to designate only the basal portion of the 
KASA because it loses the known connections and flow from the high-level portions resource. 
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Designating ground water by Ahupua‘a within the KASA  
 
The hydrologic unit definition does not specifically identify ahupua‘a although it is an ‘area’.  Ahupua‘a 
are based on other factors besides hydrologic considerations but they are more closely related to watershed 
and surface drainage area behavior than ground water basin behavior.  Under HRS §174C-3, the anchialine 
ponds qualify as natural springs, which is defined as surface water.  With the exception of the NPS 
anchialine ponds, there are no surface water features in the Honokohau Surface Water Hydrologic Unit.  
Within the KASA, there are only a few intermittent streams to the south in the Waiaha Surface Water 
Hydrologic Unit that flow during heavy rainfall (See Exhibit 5a). 
 
Using the ahupua‘a for an ‘area’ makes a bit more sense than the basal only ‘area’ option citied in the 
petition for management purposes.   The ahupua‘a’s general mauka-makai shape includes mauka high-
level portions that have some impact on the basal portions of the KASA.  The basal only ‘area’ ignores 
this reality. 
 
However, it is the width of the ahupua‘a that does not correspond with the ground water behavior in the 
KASA.  The ahupua‘a are generally less than a mile in width in the north-south direction.  Given the high 
permeability in the north-south direction of the aquifers in the young volcanic formations outside of the 
barrier between the basal and high-level portions of the aquifer, it would be unreasonable to anticipate 
ground water remaining just within the individual scale of ahupua‘a boundaries.  This is would be true 
just based on natural stresses of tidal and localized recharge patterns on ground water flow alone not even 
counting stresses induced by pumpage.  Pumpage patterns within the basal portions makai and high-level 
portions mauka in the KASA would significantly affect and change ground water flow across the widths 
of the surface water based ahupua‘a areas. 
  
Therefore, it does not make hydrologic management sense to designate ground water at the scale of the 
ahupua‘a  in the KASA because the scale of this arguably more surface water based area does not match 
the geologic and hydrologic observations and scale known to affect ground water flow in the current 
hydrologic unit. 
 
Designating by some combination of basal and Ahupua’a within the KASA  
 
Though §174C-3 allows for some combination of ground and surface hydrologic units, no surface or 
ground water hydrologic units have ever been combined into one management area.  The Na Wai Eha 
Surface Water Management Area and Iao Aquifer System Ground Water Management Area coexist 
separately in a functional manner and there has been no proposal to do otherwise.  The closest case 
resembling a combination of ground and surface water management is the Waiahole Ditch System, 
though, to date, the boundaries and impacts on the related designated ground water management areas and 
non-designated surface water system areas is not clear. 
 
Adding ahupua‘a boundaries that do not coincide well within the current WRPP hydrologic framework 
makes matters more difficult.  It appears that only one (1) ahupua‘a lies completely within both the KASA 
and the Honokohau Surface Water System hydrologic units, while five (5) others are partially within both 
of the same units.  This complexity is ostensibly due to differences in scale, purpose, and criteria used in 
setting boundaries for each of these three layers.  If there is a desire to use the ahupua‘a boundaries, then 
there also needs to be a reconciliation between the current surface and ground water hydrologic units. 
 
The reconciliation for surface water hydrologic units alone is a complex issue within the KASA.  The U.S 
Department of Agriculture Natural Resources Conservation Council (NRCS) sets the nationally accepted 
Hydrologic Unit Codes (HUC-12 in the KASA) while the state is responsible for more detailed levels  
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(HUC-14 to 16).  Exhibit 8 shows a sample view of more detailed layers superimposed on Exhibit 5b 
(WRPP ground and surface water hydrologic units and ahupua‘a).  The complexity and inconsistencies 
between just these two sample surface water basin layers of information is self-evident.  The most current 
version of the Atlas of Hawaiian Watersheds & Their Aquatic Resources for Kona 
(http://www.hawaiiwatershedatlas.com/ha_kona.html)  developed by Department of Land and Natural 
Resources (DLNR) Division of Aquatic Resources (DAR) define a more refined perspective of surface 
basins.  The full NRCS HUC-12 level is also shown.  Other potential surface basins not shown but worth 
mentioning can come from USGS Stream Stats (http://water.usgs.gov/osw/streamstats/) and the State Office 
of Planning Watershed Layer (http://planning.hawaii.gov/gis/download-gis-data/ 
(See 012-Inland Water Resources > Watersheds) It is difficult by the very nature of Keauhou to assess 
surface drainage areas primarily because the scale and lack of clear topographical boundaries in an area 
where the island is so geologically young (See Exhibit 9). 
 
At the scale appropriate for ground water management, smaller surface water drainage areas make little 
sense in the KASA.  Due to its closer relationship to surface water drainage basins ahupua‘a would likewise 
make little sense to define ground water management areas.   
 
Implications of Designating an Area Smaller than a 2008 WRPP Hydrologic Unit 
 
Many years of effort has gone into using a consistent method and the best information available for 
updating both ground and surface water hydrologic units in the WRPP.  For ground water units, the 2013 
Rainfall Atlas and 2014 to Evapotranspiration updates in Hawaii have been a major part of that effort.  
Recalculating recharges, sustainable yields, and inventorying sources and their use for new hydrologic 
units’ boundaries are possible and relatively easy to do with geographic information systems technology 
and using the WRPP Robust Analytical Model (RAM) to re-estimate sustainable yields.  However, going 
through the exercise must make geologic and hydrologic sense.  Part of that effort is presently occurring 
in ongoing studies trying to determine the geohydrological relationship between all the different aquifer 
types within the aquifer system.  The resolution of the surface water basins as shown in the section above 
will also require much more effort to determine surface hydrologic effects more relevant to the ahupua‘a 
areas.   
There are also legal issues with using area smaller than hydrologic units that are designated as 
management areas.  The hydrologic units are used to define standing when objections and/or requests for 
contested case are made as authorized and specified under HRS, §§174C-50(b) & 53(b) & HAR §13-171-
19(e).    A smaller designated area than the current KASA boundaries would raise some confusion as to 
who has standing within a hydrologic unit but is out outside the smaller ‘area’ within the hydrologic unit.  
Also, through Declaratory Ruling No. DEC-ADM97-A1, the Commission has set policy for 
administrative modifications of water use permits within single aquifer system areas. 
 
Most importantly, carving up the hydrologic unit of the KASA into a smaller ‘area’ sets a precedent for 
carving up hydrologic units into smaller and smaller pieces, solely for the purposed of resolving more 
localized individual disputes, which is not the intent under the Water Code.  It also sets a precedent of 
trying to manage ground water via ahupua‘a, which is more relevant to surface water hydrologic units.  
Combining ground and surface water hydrologic units is allowable HRS §174C-3, but for the reasons 
described in earlier sections of this submittal it does not make sense in the KASA.  
 
Alternative Paths to Designation (December 29, 2104 Preliminary Order HA-WMA 2013-1 C.5) 
 
Staff and Commission comments from past discussions and meetings have recognized that this petition 
still incorporates designation as part of a potential solution.  This petition for declaratory order misses the 
intent of the Commission’s order C.5 for alternatives other than designation.  Further, holding up further 
discussions of alternatives, in part, until the Commission acts on this petition appears to defeat the spirit  
 

http://www.hawaiiwatershedatlas.com/ha_kona.html
http://water.usgs.gov/osw/streamstats/




Staff Submittal – NPS Petition for Declaratory Order in the KASA                      August 17, 2015  

7 
 

 
 
Exhibit 1 
 

















































































































































































Staff Submittal – NPS Petition for Declaratory Order in the KASA                      August 17, 2015  

8 
 

 
Exhibit 5a 
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Exhibit 5b 
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Exhibit 6 
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Exhibit 8 
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