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Approval of Stream Diversion Works Permit Application (SDWP.5895.6)
Michael and Dana Pastula (Landowner)

Reestablish the North Waihe e Auwai by Reconstruction of a Rockwall
To Divert 1,392,326 gpd for Previously Approved Surface Water Use Permits and
Find that a Petition to Amend the Interim Instream Flow Standard is Not Required

Waihe e Stream, Surface Water Management Area, Maui, TMK: (2) 3-2-004:001

APPLICANT LANDOWNER

213 West Waiko Road
Wailuku, HI 96793

Michael and Dana Pastula
1900 Baldwin Ave.
Makawao, HI 96793

SUMMARY OF REQUEST

Approve Stream Diversion Works Permit (SDWP.5895.6) Application to reestablish the North 
Auwai .  The applicant proposes to reconstruct a rock wall 128-feet long by

up to 8-feet wide and up to 7.5-feet high at the original location of its source, or . An 
existing sluice gate will be used to control and divert water from the Waihe e Stream into the 
Auwai for over nine (9) acres of taro lo i, diversified agriculture, and domestic uses in the 

amount of 1,392,326 gallons per day (gpd) to nine (9) existing surface water use permittees.

Find that a petition to amend the Interim Instream Flow Standard (interim IFS) is not required 
under HRS 174C-71 and HAR 13-169-36 because the permitted flow amount was previously 
approved in the Wai Contested Case Hearing, Case Number CCH-MA 15-01 (D&O).

The proposed action will also require amendments to the existing Surface Water Use Permit 
Spreckels Ditch to 

the and Auwai.  At a future date, proposed amendments will be brought to the 
Commission for action.
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LOCATION:  River.   
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BACKGROUND 
 
The North onstructed around 1500 AD.  Length is about 1.2 miles long.  

begins 
of Kapahukauwila.  According to the applicant, flow capacity was estimated to be 2-4 million 
gallons per day (based on historical acreage at some unknown rate per acre).  See Exhibit 1. 
 
On June 28, 2021, the water use permits were approved in the amount of 1,392,326 gpd in the 
D&O.  Footnote number 56 (p. 313 D&
pipeline connecting the North Waihe e Auwai to Spreckels Ditch was irreparably damaged in 
flooding in 2019.  Work is being done to re-establish the original auwai from the Waihe e 
Stream. uld read 2018 flood. 
 
On July 18, 2022, the applicant filed a complete SDWP.5895.6 application that can be viewed on 
the Commissions website: https://files.hawaii.gov/dlnr/cwrm/swreview/SDWP_5895_6.pdf. 
 
STREAM DESCRIPTION 
 
The  Stream is perennial and about 16 miles long.  The median flow is about 34 mgd.  
The stream at the point of the diversion is approximately 42 feet wide and 1 to 2 feet deep.  The 
subject action is located below the Spreckels Ditch.  The interim IFS, located just below the 
Spreckels Ditch, is 11.44 mgd which represents the flow necessary to support the majority of 
instream habitat (10 mgd) and instream traditional and customary practices (1.44 mgd) 
a Auwai.  This amount represents the traditional 
and customary .  At the 
mouth of the River, the flow will be at least an estimated 6.0 mgd when losses into the 
streambed, return flows from the hoi, and consumption are factored in (p. 294 D&O). 
 
PROJECT DESCRIPTION 
 
The scope of work to Auwai by reconstruction of a rock wall 128-feet long, up to 
8-feet wide, and up to 7.5- ( consists 
of the following:  
 

1. Mahi Pono, LLC, will use an excavator to reconstruct the 128-feet long x up to 8-feet 
wide x up to 7.5-feet high stone wall section on the left bank of the stream and below the 

.  The  consists of an existing 18-inch x 18-inch sluice gate in a concrete 
wall.  The excavator will only be used to retore the damaged section of the dry-stacked 
auwai wall on the subject TMK.  No cement or PVC pipe will be used.  See Figure 1. 

2. N  auwai kuleana kalo farmers will also be 
present to assist.  They will re-stack the section of stone wall using rocks that had fallen 
into the stream near the damaged section.  

3. Once complete, the community will open the sluice gate to allow flow into the gravity fed 
system to the previously approved permit holders for agricultural and domestic uses. 
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Figure 1: Site photos. 
  

1A. (left) Auwai (center), looking upstream in 2017.  Community members are 
  

  

   
  

1B. , looking upstream, following a flood event and the 2018.  Note the 
concrete intake structure is visible in the center right, along the left bank of the river. 
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1C. The proposed repairs to the 128-foot damaged section ooking toward the left bank and downstream.   
   

  

1D. Collage of 
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1E. The six (6) inch pipe (blue) under the Kahekili Highway provides 
water to the makai side of the highway and the last permittee. 

  

 
AGENCY REVIEW COMMENTS 
 
Maui County, Planning Department:  No objections. 
 
Department of Hawaiian Home Land (DHHL):  No comments received. 
 
Department of Land and Natural Resources (DLNR), Aha Moku:  No comments received. 
 
DLNR, Aquatic Resources:  No objections. 
 
DLNR, Engineering:  No comments received. 
 
DLNR, Forestry and Wildlife (DOFAW):  No comments received. 
 
DLNR, State Historic Preservation Division (SHPD):  Determined that no historic properties 
affected 
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subsurface historic resources, including human skeletal remains, structural remains, cultural 
deposits, artifacts, sand deposits, or sink holes are identified during the demolition and/or 
construction work, cease work in the immediate vicinity of the find, protect the find from 
additional disturbance, and contact the State Historic Preservation Division at (808) 652-1510.  

est a SIHP [State Inventory of Historic 
Places] 
submit the SIHP request to HICRIS [ ] can be 
found on the SHPD website: https://dlnr.hawaii.gov/shpd/files/2022/01/SIHP-Request-
Procedure-for-Users.pdf. 
 

Commission Staff Response:  The above is an existing standard permit condition.  The 
request for a SIHP site number will be added as a special condition. 

 
DLNR, Land Division:  No comments received. 
 
DLNR, State Parks:  No comments received. 
 
Dept. of Health (DOH), Clean Water Branch:  The DOH standard comments can be reviewed at: 
https://health.hawaii.gov/cwb/files/2018/05/Memo-CWB-Standard-Comments.pdf. 
 

Commission Staff Response:  The lead agency for the protection of water quality is the 
Department of Health, Clean Water Branch, which administers the Federal Clean Water 
Act (33 U.S.C. §1251 et seq.) and the State Water Pollution Act (HRS Ch. 342D; HAR 
Ch. 11-54 Water Quality Standards; and HAR Ch. 11-55 Water Pollution Control).  HAR 
§11-54-1 through §11-54-8 defines Best Management Practices and water quality 
criteria applicable to inland and nearshore waters and are based on the Federal Clean 
Water Act.  HAR Ch. 11-55 Appendix C defines discharges of storm water associated 
with construction activity.  HRS 174C-
quality control program. 

 
Office of Hawaiian Affairs:  No comments received. 
 
US Army Corps of Engineers:  No Department of the Army permit is required.  See Exhibit 2. 
 
US Fish and Wildlife Service (FWS):  No objections. 
 
Public Comments:  See Exhibit 3. 
 
  



Staff Submittal  September 20, 2022 
Waihe e River, Maui 

 

8 

TRADITIONAL AND CUSTOMARY PRACTICES  
 
In its Findings of Fact, Conclusions of Law, and Decision and Order in contested case hearing 
CCH-MA15-011 he required elements to qualify as a 
constitutionally protected traditional and customary practice have been established through 
testimony that kalo growing existed throughout all four watersheds prior to November 25, 1892, 
that the practice is related to family needs for subsistence, and that the manner in which the 
practice is conducted is consistent with tradition and custom. Pratt I -54, 243 
P.3d at 312-15.  Therefore, existing and/or new water use permits for traditional and customary 
practices associated with growing kalo are issued in this case to any applicant who qualifies as a 
Native Hawaiian within the guidelines set forth in PASH and who do not intend to grow kalo for 
a commercial purpose  (COL 181). 
 

1) The identity and scope of cultural, historical, or natural resources in which traditional and 
customary native Hawaiian rights are exercised in the area. 

 
The Applicant stated,  and river within the moku of 

 
largest contiguous kalo  Over 130 Land 

kalo, both to the north and south side of  River.  

 
Water Use Permits were granted in 2021  
There are two major  systems that historically irrigated lo'i kalo systems to the 
North and the South. 
 

.  It historically 
 

 of whom grow for 
home/community consumption and others who provide kalo to Aloha Poi Co.  About 

who have maintained their cultural practices and traditions associated wit
 

 

 systems, in 
.  About 128 feet of the  immediately 

 A 3-5-inch steep pipe 

                                                 
1 The Findings of Fact, Conclusions of Law, and Decision and Order in contested case hearing CCH-MA15-01, 
Surface Water Use Permit Applications, Integration of Appurtenant Rights and Amendments to the Interim Instream 
Flow Standards, Na Wai Eha Surface Water Management Areas of Waihee, Waiehu, Iao and Waikapu Streams, 
Maui, was issued on June 28, 2021. 
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via the Spreckels Ditch that once provided water into the 
water was damaged and severed on the south side of the river.  It no longer provides any 

 has not 
flowed and kuleana kalo farmers have suffered severely because of the lack of water and 
have been unable to cultivate lo'i kalo.  This Stream Diversion Works Permit approval 
would allow the Hui in collaboration with the N

.  It is an 
important lifeline and water source and falls in line with the Hui's mission to ensure that 

regions as it once was.  See Exhibit A, that includes portions of historic maps that 
document the North  as well as a TMK Map overlay in which 
the Hui created showing the course of the  and Water Use Permittees who rely on 
this traditional irrigation system  
 
CWRM Staff Response:  The proposed action will restore water to existing permittees 
identified in the D&O.  
a constitutionally protected traditional and customary practice have been established 
though testimony that kalo growing existed throughout all four watersheds prior to 
November 25, 1892, that the practice is related to family needs for subsistence, and that 
the manner in which the practice is conducted is consistent with tradition and custom.  
(citing Pratt I).  Therefore, existing and/or new water use permits for traditional and 
customary practices associated with growing kalo are issued in this case to any applicant 
who qualifies as a Native Hawaiian within the guidelines set forth in PASH and who do 
not intend to grow kalo for a commercial purpose.  COL no. 181. 

 

2) The extent to which those resources, including traditional and customary native Hawaiian 
rights, will be affected or impaired by the proposed action. 
 
The Applicant stated, 

 will have a beneficial impact to traditional and customary Native Hawaiian rights, 
 kalo to be cultivated once again by kuleana kalo farmers who have cultural 

community.  

actively cultivate kalo and who intend to restore lands to active cultivation for food 
production.  N
farmers/Water User Permittees and Mahi Pono, intends to restore the damaged portion of 

.  Additional benefits to traditional and customary 
Native Hawaiian rights include the ability to manage the traditional  system as 
they once did prior to the 2018 flood damage.  There will be no negative impacts to 
traditional and customary Native Hawaiian rights prior, throughout and following the 
restoration process.  
 
CWRM Staff Response:  Auwai flows through 30 properties that includes nine (9) 
permittees, four (4) applicants that were denied permits, and (17) landowners that were 
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not part of the D&O Auwai may have filled in or changed its course or 
capacity to carry the proposed flow.  The applicant stated that he consulted with all 
permittees regarding the application.  However, there are 21 property owners that were 
not part of the D&O or were denied a permit that may not be aware of the subject action 
to restore flow.  Their consultation is unknown.  Further work may be needed to restore 

capacity to protect all properties as a million gallons of water a day flows 
through them.  The applicant provi
its return to the stream.  Staff reviewed deed language for each property on the Bureau of 

most, but not all, have language regarding the free flowage of 
.  

 
3) What feasible action, if any, could be taken by the Commission in regards to this 

application to reasonably protect native Hawaiian rights. 
 
The Applicant stated, The approval of this SDWP application would greatly help protect 
Native Hawaiian rights by allowing for the restoration of an active traditional  

 
the Applicant, is a well-respected Native Hawaiian organization that has been in 
existence for over 15 years.  The leadership of this organization is made up of individuals 

 and water resource management, Hawaiian 
land tenure, traditions and customary practices and rights of Native Hawaiians and ability 

 
 
CWRM Staff Response:  Recommend that the applicant consult with non-permit holders 
affected by the flow of water as it returns to the stream. 

 
HRS CHAPTER 343  ENVIRONMENTAL ASSESSMENT (EA) COMPLIANCE 
 
Under Hawaii Revised Statutes (HRS) §343-5(a), an EA shall be required for actions, as 
summarized in part below, that propose: 
(1) use of state land or county lands, or the use of state or county funds; 
(2) use within any land classified as a conservation district; 
(3) use within a shoreline area; 
(4) use within any historic site as designated in the National Register or Hawaii Register; 
(5) use within th  
(6) any amendments to existing county general plans where the amendment would result in 

designations other than agriculture, conservation, or preservation; 
(7) any reclassification of any land classified as a conservation district; 
(8) construction of new or the expansion or modification of existing helicopter facilities 

within the State, that may affect: (A) any land classified as a conservation district; (B) a 
shoreline area; or (C) any historic site as designated in the National Register or Hawaii 
Register; 

(9) any (A) wastewater treatment unit, except an individual wastewater system or a 
wastewater treatment unit serving fewer than fifty single-family dwellings or the 
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equivalent; (B) Waste-to-energy facility; (C) Landfill; (D) Oil refinery; or (E) Power-
generating facility. 

 
CWRM Staff Response: The proposed action does not trigger an EA.   

 
STAFF REVIEW 
 
Review of the permit application by Commission staff is subject to the consideration of the legal 
authorities cited in Exhibit 5. 
 
HAR §13-168-32(d) sets out the general criteria for ruling on SDWP applications. 

 
(1) The quantity and quality of the stream water or the stream ecology shall not be adversely 

affected. 
 
CWRM Staff Response:  See the D&O for an extensive analysis of flow and user needs on 
this stream and auwai.  The impact to water quality is anticipated to be negligible. 
 

(2) Where instream flow standards or interim instream flow standards have been established 
pursuant to HAR Chapter 13-169, no permit should be granted for any diversion works 
which diminishes the quantity or quality of stream water below the minimum established 
to support identified instream uses, as expressed in the standards. 
 
CWRM Staff Response:  HRS §174C-71, requires the Commission to protect stream 
channels from alteration whenever practicable to provide for fishery, wildlife, 
recreational, aesthetic, scenic, and other beneficial instream uses.  The interim IFS 
located above the subject action is 11.44 mgd which represents the flow necessary to 
support the majority of instream habitat (10 mgd) and instream traditional and 

auwai   
This amount represents the traditional and customary uses that are fed directly from the 

the flow will be at 
least an estimated 6.0 mgd when losses into the streambed, return flows from the ho i, 
and consumption are factored in  (p. 294 D&O). 
 
This diversion will return unused water to the stream at three (3) locations.  It is not 
anticipated that the interim IFS at the mouth of the stream will be affected.  The identified 

 kalo, and streamflow contribution to the nearshore 
waters, among others.  The water quantity and quality appear relatively unchanged. 
 

(3) The proposed diversion works shall not interfere substantially and materially with 
existing instream or non-instream uses or with diversion works previously permitted. 
 
CWRM Staff Response:  The Waihe e and Spreckels Ditch diversions are located above 
the proposed action.  There are no known diversions located below the proposed action.  
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The reconstruction of the rock wall is not anticipated to impact diversions located 
upstream. 

 
ADDITIONAL STAFF ANALYSIS 
 
The WWC has an existing Surface Water Use Permit (SWUP.2157.6) for system losses in the 
amount of 2.73 mgd.  The requested amount of 1.4 mgd will be transferred from the WWC 
system to the stream.  The amount is considered negligible compared to the total volume 
delivered to authorized users from the system and staff does not anticipate that  permit 
would need to be amended. 
 
The subject action will require amendments to the nine (9) SWUP permit holders allocation from 

stream and auwai.  Proposed amendments will be brought to the 
Commission for action at a future date. 
 
The permit action is to reconstruct a 128-foot wall and divert approximately 1.4 mgd of water at 
the subject TMK.  The size and capacity of the Auwai is unknown. 
 
Approximately 1.4 mgd may flow through properties whose owners were not part of the D&O or 
were denied a permit.  The main trunk of the auwai is shown on the TMK map but not the three 
ho i returning water back to the stream.  The applicant stated in a meeting that the two mauka 
ho i may be overgrown.  It is recommended that the applicant contact non-permit landowners 
regarding the subject action and the ability to convey water through their property.  The property 
owner adjacent to the last permit holder and makai ho i provided a comment letter stating their 
concern about water and ponding on their property.  See Exhibit 3. 
 
The six (6) inch pipe that goes under Kahekili Highway services one permit holder located on the 
makai side of the Highway.  The pipe may become plugged and/or not have the capacity to 
convey 1.4 mgd, so management of water flow at this section of the auwai will be important.  If 
there is limited flow through the pipe, then flow at the po owai will need to be controlled in 
order to prevent flooding to downstream properties.  While the purpose or owner of the smaller 
pipe next to the 6-inch pipe shown in Figure 2 is unknown, it is believed to be inactive based on 
discussions with Hu .  Access to the pipe/ auwai on Government property shall 
not be unreasonably withheld with regards to appurtenant right holders.  See Act 27 SLH 2022 
HB1768 (https://www.capitol.hawaii.gov/session2022/bills/HB1768_CD1_.pdf). 
 
The D&O, p. 305, No. 35 states, In awarding water for traditional and customary practices, and 
especially providing water for lo i kalo, the users of traditional auwai will be responsible to 
ensure that the auwai are sufficient to handle the flow for the initial users and all down auwai 
users as well.  
 
Commission staff contacted the landowner adjacent to the makai ho i identified in 
map and forwarded the link to the SDWP application.  The landowner comment letter is found in 
Exhibit 3.  Landowner concerns include who maintains the pipe under the highway and that it be 
kept clear of obstruction to prevent flooding on the highway and their property.  Photos are 
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included showing ponding on the highway and water going down an access road to their property 

subject property.   Per discussions with the applicant, Commission staff understands that flow 
will be controlled at the two mauka ho i such that the last permit holder get enough water yet no 
excess water flow offsite.   
 
The D&O, p. 305, No. 36 states, The Commission also encourages the auwai users to engage 
in collective stewardship of the auwai systems to use the allocated water responsibly, both in 
times of abundance and more importantly during times of scarcity.  

 
CWRM staff response: Staff concur with the above and added as a special condition. 

 
 
RECOMMENDATION 
 
That the Commission: 
 
1. Approve Stream Diversion Works Permit (SDWP.5895.6) to reestablish the North Waihe e 

Auwai by reconstruction of a rock wall 128-feet long, up to 8-feet wide, and up to 7.5-feet 
i.  An existing sluice gate will be used to 

control and divert water from the Waihe e River into the auwai for over nine (9) acres of 
taro lo i, diversified agriculture, and domestic uses in the amount of 1,392,326 gallons per 
day (gpd) to nine (9) existing surface water use permittees subject to the standard conditions 
in Exhibit 4 and the special conditions below: 

 
a. 

especially providing water for lo i kalo, the users of traditional auwai will be responsible 
to ensure that the auwai are sufficient to handle the flow for the initial users and all 
down 
encourages the auwai users to engage in collective stewardship of the auwai systems to 
use the allocated water responsibly, both in times of abundance and more importantly 

 
 

b. Due to the impermanent nature of traditional hand-constructed rock walls, particularly 
during high-flows, reconstruction of the rock wall as designed is permitted.  Please notify 
the Commission at least 48 hours prior to reconstruction.  If the rock wall must be 
relocated or enlarged, a request for determination shall be submitted to the Commission 
to determine if the reconstruction shall require a Stream Diversion Works Permit.   

 
2. Find that a petition to amend the instream flow standard is not required under HRS 174C-71 

and HAR 13-169-36 because the permitted flow amount was previously approved in the 
D&O. 

 
3. Within 120 days of the date of approval, Commission staff will amend the existing Surface 

 Spreckels 



Staff Submittal  September 20, 2022 
Waihe e River, Maui 

 

14 

River and Auwai and take to the Commission for 
approval. 

 
4. 

 Directions on how to complete the form and submit the SIHP request to 
HICRIS can be found on the SHPD website: 
https://dlnr.hawaii.gov/shpd/files/2022/01/SIHP-Request-Procedure-for-Users.pdf. 

 
Ola i ka wai, 
 
 
 
M. KALEO MANUEL 
Deputy Director 

 
Exhibits: 
1. Application 
2. Department of the Army Determination Letter 
3. Public comment 
4. Standard Stream Diversion Works Permit Conditions 
5. Legal Authorities 
 
APPROVED FOR SUBMITTAL: 
 
 
 
SUZANNE D. CASE 
Chairperson 



 

EXHIBIT 1: Application 
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Exhibit A 
Map of Waiheʻe 1896 (Includes North & South Waiheʻe Kuleana ‘Auwai) 

North Waiheʻe Kuleana ʻAuwai 



Portion of Map of Waiheʻe 1922 Showing North Waiheʻe Kuleana ʻAuwai  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

North Waiheʻe Kuleana ʻAuwai 



Boundary Description of LCA 4405 to Moʻo (N Waiheʻe Kuleana ʻAuwai Described) 

Brief Historical Background of North Waiheʻe Kuleana ʻAuwai 

 

 

 

 

 

 Constructed Circa 1500 a.d. 

 1.2 miles long / 6,336 ft. 

 Historically irrigated over 30 LCA’s / 

kuleana lands, Konohiki lands and 

Poʻalima (est. 100+ acres) used for loʻi 

kalo cultivation.  

 ‘Auwai Commences at LCA 4405 to Moʻo 

in the ʻili of Waihalulu to LCA 4405:1 to 

Kaokaa in the ʻili of Kapahukauwila. 

 Flow Capacity 2-4 million gallons per day 

(based on historical acreage use) 

 40 acres of active loʻi kalo cultivation 

documented utilizing the North Waiheʻe 

Kuleana ʻAuwai prior to the February 18, 

2022 flood. 



North Waiheʻe Kuleana ʻAuwai & Intake - November 9, 2017 (Pre-2018 Flood Damage) 

 

 

 

 

 

 

 



Damaged North Waiheʻe Kuleana ʻAuwai – February 19, 2018 (Day after flood) 

 

 

 

 

 

 

 



2017 to 2018 Comparison Photo 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Maui News Article (February 27, 2018) 



Maui Now Article (February 27, 2018) 

 

 

 



Community Restoration Work Days (March 2018) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



SDWP Restoration Project Area & Description  

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Poʻowai 18”x18” (Intake) 

Damaged Section 
128 Feet 

(Left bank makai to mauka view 

Damaged Section 
 (Left bank mauka to makai view) 



 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

1st makawai (intake) off ʻAuwai that irrigates 

WUPA 2227E – Emoto and 2228E/2229N – 

Faustino and hoʻi (return) 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

2nd makawai (intake) off 

ʻAuwai that irrigates WUPA 

2269E/2270N - Rodrigues 



 

 

 

3rd makawai (intake) off 

ʻAuwai that irrigates WUPA 

2322E/2323N – Barret/Aloha 

Poi Co., 2252E/2253N – Koki 

and 2324E/2325N – 

Laʻa/Aloha Poi Co. 



 

 

 

 

4th and last makawai (intake) off of ʻauwai. 6” 

‘Auwai pipe that goes under Kahekili Highway that 

irrigates and intake WUPA 2364NE – Freitas) 



 



North Waiheʻe Kuleana ʻAuwai System & Water Use Permittees 

 



 

EXHIBIT 2: Department of the Army Determination Letter 
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EXHIBIT 3: Public Comment 
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EXHIBIT 4 

STANDARD STREAM DIVERSION WORKS PERMIT CONDITIONS 
(Revised December 15, 2020) 

1. The permit application and staff submittal approved by the Commission at its meeting on the above date 
shall be incorporated herein by reference. 

2. The permittee, owner and/or operator of the stream diversion works shall provide and maintain an 
approved meter or other appropriate device or means for measuring and reporting total water usage on a 
monthly (calendar or work schedule) basis to the Commission per HAR §13-168-7 Report of Water Use. 

3. The project may require other agency approvals regarding wetlands, water quality, grading, stockpiling, 
endangered species, and floodways.  The permittee shall comply with all other applicable statutes, 
ordinances, and regulations of the Federal, State and county governments, including, but not limited to, 
instream flow standards. 

4. The permittee, his successors, assigns, officers, employees, contractors, agents, and representatives, shall 
indemnify, defend, and hold the State of Hawaii harmless from and against any claim or demand for loss, 
liability, or damage including claims for property damage, personal injury, or death arising out of any act 
or omission of the permittee or his successors, assigns, officers, employees, contractors, and agents under 
this permit or related to the granting of this permit. 

5. The permittee shall notify the Commission, by letter, of the actual dates of project initiation and 
completion.  The permittee shall submit a set of as-built plans and photos in pdf format of the completed 
work to the Commission upon completion of this project.  This permit may be revoked if work is not 
started within six (6) months after the date of approval or if work is suspended or abandoned for six (6) 
months, unless otherwise specified.  The proposed work under this stream channel alteration permit shall 
be completed within two (2) years from the date of permit approval, unless otherwise specified.  The 
permit may be extended by the Commission upon showing of good cause and good-faith performance.  A 
request to extend the permit shall be submitted to the Commission no later than three (3) months prior to 
the date the permit expires.  If the commencement or completion date is not met, the Commission may 
revoke the permit after giving the permittee notice of the proposed action and an opportunity to be heard. 

6. Before proceeding with any work authorized by the Commission, the permittee shall submit one set of 
construction plans and specifications in PDF format to determine consistency with the conditions of the 
permit and the declarations set forth in the permit application. 

7. The permittee shall implement site-specific, construction Best Management Practices in consultation with 
the DOH Clean Water Branch and other agencies as applicable, that are designed, implemented, operated, 
and maintained by the permittee and its contractor to properly isolate and confine activities and to contain 
and prevent any potential pollutant(s) discharges from adversely impacting State waters per HRS Ch. 
342D Water Pollution; HAR §11-54-1 through §11-54-8 Water Quality Standards; and HAR Ch. 11-55 
Water Pollution Control, Appendix C.  

8. The permittee shall protect and preserve the natural character of the stream bank and stream bed to the 
greatest extent possible.  The permittee shall plant or cover lands denuded of vegetation as quickly as 
possible to prevent erosion and use native plant species common to riparian environments to improve the 
habitat quality of the stream environment. 

9. In the event that subsurface cultural remains such as artifacts, burials or deposits of shells or charcoal are 
encountered during excavation work, the permittee shall stop work in the area of the find and contact the 

.  Work may commence only after written 
concurrence by the State Historic Preservation Division. 



 

EXHIBIT 5 

LEGAL AUTHORITIES 
 
Water as a Public Trust.  The four public trust purposes are:  

1. Maintenance of waters in their natural state. 
2. Domestic water use of the general public, particularly drinking water.  
3. The exercise of Native Hawaiian and traditional and customary rights, including 

appurtenant rights.  Waiahole, 94 Hawaii 97; 9 P.3d 409 (2000). 
4. Reservations of water for use on Hawaiian home lands.  Waiola O Molokai, Inc., 103 

Hawaii 401; 83 P.3d 664 (2004). 
 
HRS §174C-71 Protection of instream uses.  The commission shall establish and administer a 
statewide instream use protection program.  In carrying out this part, the commission shall 
cooperate with the United States government or any of its agencies, other state agencies, and the 
county governments and any of their agencies.  In the performance of its duties the commission 
shall: 

(2) Establish interim instream flow standards; 
(D) In considering a petition to adopt an interim instream flow standard, the 

commission shall weigh the importance of the present or potential instream 
values with the importance of the present or potential uses of water for 
noninstream purposes, including the economic impact of restricting such uses; 

(3) Protect stream channels from alteration whenever practicable to provide for fishery, 
wildlife, recreational, aesthetic, scenic, and other beneficial instream uses;  
(A) The commission shall require persons to obtain a permit from the commission 

prior to undertaking a stream channel alteration; provided that routine 
streambed and drainageway maintenance activities and maintenance of existing 
facilities are exempt from obtaining a permit; 

(C) The commission shall establish guidelines for processing and considering 
applications for stream channel alterations consistent with section 174C-93; 

 
HRS §174C-93 Permits for construction or alteration.  No person shall construct or alter a stream 
diversion works, other than in the course of normal maintenance, without first obtaining a permit 
from the commission. 
 
HAR §13-168-2 Definitions.  

applicability, adopted by the commission without the necessity of a public hearing, and 
terminating upon the establishment of an instream flow standard. 

located in the stream and which are achieved by leaving the water in the stream.  Instream uses 
include, but are not limited to: 

(1) Maintenance of aquatic life and wildlife habitats; 
(2) Outdoor recreational activities; 
(3) Maintenance of ecosystems such as estuaries, wetlands, and stream vegetation; 
(4) Aesthetic values such as waterfalls and scenic waterways; 
(5) Navigation; 
(6) Instream hydropower generation; 
(7) Maintenance of water quality; 
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(8) The conveyance of irrigation and domestic water supplies to downstream points of 
diversion; and 

(9) The protection of traditional and customary Hawaiian rights. 

stream into a channel, ditch, pipeline, or other conduit.  
re, excavation, pipeline, or other 

conduit constructed singly or in combination, for the purpose of diverting or otherwise removing 
water from a stream into a channel, ditch, tunnel, pipeline, etc.  
 
HAR §13-168-7 Report of water use. (a) The owner or operator of any well or stream diversion 
works from which water is being used shall provide and maintain an approved meter or other 
appropriate device or means for measuring and reporting total water usage on a monthly 
(calendar or work schedule) basis. 
 
HAR §13-168-32 Stream diversion permits. (a) No person shall construct or alter a stream 
diversion works, other than in the course of normal maintenance, without first obtaining a stream 

 
(d) In reviewing an application for a permit, the commission shall cooperate with 

persons having direct interest in the stream diversion works and be guided by the following 
general considerations: 

(1) The quantity and quality of the stream water or the stream ecology shall not be 
adversely affected. 

(2) Where instream flow standards or interim instream flow standards have been 
established pursuant to chapter 13-169, no permit should be granted for any 
diversion works which diminishes the quantity or quality of stream water below 
the minimum established to support identified instream uses, as expressed in the 
standards. 

(3) The proposed diversion works shall not interfere substantially and materially with 
existing instream or non-instream uses or with diversion works previously 
permitted. 

 




