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STAFF SUBMITTAL 

 

COMMISSION ON WATER RESOURCE MANAGEMENT 

 

November 15, 2022 

Honolulu, Hawai‘i 

 

Approval of the Stream Diversion Works Permit (SDWP.5889.6) Application 

Surface Water Use Permit (SWUP.5848.6) Application for New Uses, Thomas Bashaw, 

For New Diversified Agriculture, Irrigation, and Domestic Use for 4,450 gpd 

Wailuku River, ‘Īao Surface Water Management Area, Maui, TMK: (2) 3-3-018:007 

 

AND 

 

Request Approval of Standard Surface Water Use Permit Conditions for New and Existing Uses 

 

 

APPLICANT 

Thomas Bashaw 

P.O. Box 1298 

Wailuku, HI 96793 

LANDOWNER 

Same 

 

SUMMARY OF REQUEST 

 

Approve the following: 

 

1. Stream Diversion Works Permit (SDWP.5889.6) Application consisting of a two-inch 

diameter, 73-gallon per minute (gpm) portable submersible pump estimated to pump 

twice per week to fill two (2) existing rain catchment storage tanks totaling 30,000 

gallons. 

 

2. Surface Water Use Permit (SWUP.5848.6) Application in the amount of 4,450 gallons 

per day (gpd) from a new diversion in the Wailuku River.  The proposed use is for 3,250 

gpd for irrigation and diversified agriculture on 1.3 acres and 1,200 gpd of domestic use 

for two (2) homes. 

 

3. Surface Water Use Permit standard conditions for new and existing uses.  Previously, 

surface water use permits were approved in CCH-MA 15-01, Surface Water Use 

Applications, Integration of Appurtenant Rights and Amendments to the Interim Instream 
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Flow Standards, Na Wai ʻEhā Surface Water Management Areas of Waihe‘e, Waiehu, 

Wailuku, and Waikapū Streams, Maui, Findings of Fact, Conclusions of Law, and 

Decision & Order, dated June 28, 2021 (D&O).  The Surface Water Use Permit standard 

conditions were not part of the D&O process.  Standard surface water use permit 

conditions in this submittal were compiled from numerous sources including ground 

water use permits, stream diversion works permits, and the D&O.  

 

LOCATION:  Wailuku River, Wailuku, Maui.  See Figure 1.  

 
Figure 1: Subject location (red) on Wailuku River, Wailuku, Maui.  Ditches are shown in yellow.

 
 

BACKGROUND 

 

On June 6, 2022, the Commission on Water Resource Management (Commission) received the 

complete SDWP.5889.6 Application and SWUP.5848.6 Application.  The Stream Diversion 

Works Permit Application is on the Commission’s website at 

https://files.hawaii.gov/dlnr/cwrm/swreview/SDWP_5889_6.pdf.  See Exhibit 1.  The Surface 

Water Use Permit Application (Exhibit 2) and Public Notice (Exhibit 3) are on the 

Commission’s website at https://files.hawaii.gov/dlnr/cwrm/notice/2022/nt20220727.pdf.  The 

public notice was also published in the Maui News on August 3 and 10, 2022. 

 

STREAM DESCRIPTION 

 

Wailuku River occurs within the ‘Īao surface water hydrologic unit (6024).  Both the National 

Hydrography Dataset and the Division of Aquatic Resources classify Wailuku River as 

perennial.  The total drainage area of Wailuku River is 10.9 square miles with a maximum basin 

elevation of 5,790 feet, mean annual precipitation of 122 inches, and the longest flow path is 

8.74 miles.  On the basis of 22 years of complete records (climate years 1984-2005) at USGS 

Spreckels Ditch 

Waihee Ditch 

Wailuku River 

‘Īao-Maniania Ditch 

‘Īao-Waikapū Ditch 

https://files.hawaii.gov/dlnr/cwrm/swreview/SDWP_5889_6.pdf
https://files.hawaii.gov/dlnr/cwrm/notice/2022/nt20220727.pdf
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stream-gaging station 16604500 on Wailuku River near an altitude of 780 feet and above all 

diversions, the minimum daily mean flow (Q100) was 7.1 million gallons per day (mgd) (the 

minimum flow occurred on 29 days, an average of about 1.3 days per year); the Q95 flow was 11 

mgd; the Q90 flow was 12 mgd; the Q70 flow was 17 mgd; and the Q50 flow was 25 mgd. 

 

The two main diversions on Wailuku River are (1) ‘Īao-Waikapū/‘Īao-Maniania Ditches near an 

altitude of about 780 feet (there is also a small privately owned pipe farther downstream), and (2) 

Spreckels Ditch near an altitude of about 260 feet, about 2.4 miles downstream from the ‘Īao-

Waikapū/‘Īao-Maniania Ditches.  The Wailuku River Flood Control Project starts about 2.5 

miles above the mouth of Wailuku River and consists of a debris basin, a concrete channel that 

runs from the debris basin to just downstream of North Market Street, a 20-foot vertical drop, a 

broadened but unlined channel running to Waiehu Beach Road, and concrete wing walls running 

about one-half of the distance from the Waiehu Beach Road to the mouth of the stream. 

 

Additional information on Wailuku River can be found in the D&O and can be viewed on the 

Commission website at: https://files.hawaii.gov/dlnr/cwrm/cch/cchma1501/CCHMA1501-

20210630-D&O.pdf. 

 

PROJECT DESCRIPTION 

 

On the left bank looking downstream, the proposed diversion will consist of a two-inch diameter, 

73-gallon per minute (gpm) portable submersible pump estimated to pump twice per week to 

supplementally fill two (2) existing rain catchment storage tanks totaling 30,000 gallons.  The 

proposed use is for 3,250 gpd for diversified agriculture and irrigation on 1.3 acres and 1,200 

gpd of domestic use for two (2) homes.  Irrigation practices include trickle, spray, drip, and 

multiple sprinklers.  Estimated acreages have taken into account driveways, easements, and 

dwelling footprints. 

 
Table 1. Summary of Water Use Request. 

TMK Parcel Water Use 
Category 

Units or Net 
Acreage 

GPD/Unit or 
GPD/Acre 

Requested 
Quantity of Use 

(2) 3-3-018:007 Domestic: Single & Multi Low-Rise 
& High-Rise Household 

2 units 600 1,200 GPD 

(2) 3-3-018:007 Agriculture: Crops & Processing 1 acre 2500 2,500 GPD 

(2) 3-3-018:007 Agriculture: Ornamental & Nursery 
Plants 

0.3 acre 2500 750 GPD 

 TOTAL REQUESTED:  4,450 GPD 

 

 

  

https://files.hawaii.gov/dlnr/cwrm/cch/cchma1501/CCHMA1501-20210630-D&O.pdf
https://files.hawaii.gov/dlnr/cwrm/cch/cchma1501/CCHMA1501-20210630-D&O.pdf
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Figure 2: Subject location (aqua) on Wailuku River, Wailuku, Maui.  Approximate location of the submersible pump is indicated 
by the arrow. 

 
  

Approx. 
location of pump 
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Figure 3: Hand-drawn sketch of subject property with Zones 1 to 14 identified (circled) and depicted in Figures 4 and 5. 
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Figure 4: Zones 1 to 7 as identified in hand-drawn sketch of subject property in Figure 3. 
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Figure 4: Zones 8 to 14 as identified in hand-drawn sketch of subject property in Figure 3. 
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AGENCY REVIEW COMMENTS 

 

Maui County, Department of Water Supply.  No comments received. 

 

Maui County, Mayor’s Office.  No comments received. 

 

Maui County, Planning Department:  The Department does not see any form of impact on the 

Zone X area.  This will not add water to the floodplain, and will not cause a change to the 

floodway hydraulics.  No objections regarding both SDWP.5889.6 and SWUP.5848.6. 

 

CWRM Staff Response: Staff agrees with Maui County, Planning Department comments. 

 

Department of Hawaiian Home Lands (DHHL):  No comments received. 

 

Department of Land and Natural Resources (DLNR), Aha Moku:  No comments received. 

 

DLNR, Aquatic Resources:  The proposed stream diversion is not expected to have any adverse 

impacts on the aquatic environment. 

 

DLNR, Engineering:  No comments received. 

 

DLNR, Forestry and Wildlife (DOFAW):  No comments received. 

 

DLNR, Historic Preservation:  No historic properties affected. 

 

CWRM Staff Response: Staff believes that SHPD review is satisfied.  See Exhibit 4. 

 

DLNR, Land Division:  No comments received. 

 

DLNR, State Parks:  No comments received. 

 

Dept. of Health (DOH), Clean Water Branch:  The DOH standard comments can be reviewed on 

the DOH website at: https://health.hawaii.gov/cwb/files/2018/05/Memo-CWB-Standard-

Comments.pdf. 

 

CWRM Staff Response:  The lead agency for the protection of water quality is the 

Department of Health, Clean Water Branch, which administers the Federal Clean Water 

Act (33 U.S.C. §1251 et seq.) and the State Water Pollution Act (HRS Ch. 342D; HAR 

Ch. 11-54 Water Quality Standards; and HAR Ch. 11-55 Water Pollution Control).  HAR 

§11-54-1 through §11-54-8 defines Best Management Practices and water quality 

criteria applicable to inland and nearshore waters and are based on the Federal Clean 

Water Act.  HAR Ch. 11-55 Appendix C defines discharges of storm water associated 

with construction activity.  HRS 174C-66 states that the DOH oversees the State’s water 

quality control program. 

 

Office of Hawaiian Affairs:  No comments received. 

https://health.hawaii.gov/cwb/files/2018/05/Memo-CWB-Standard-Comments.pdf
https://health.hawaii.gov/cwb/files/2018/05/Memo-CWB-Standard-Comments.pdf
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U.S. Army Corps of Engineers:  No comments received. 

 

U.S. Fish and Wildlife Service (FWS):  No objections regarding both SDWP.5889.6 and 

SWUP.5848.6. 

 

PUBLIC COMMENTS 

 

No public comments were received. 

 

TRADITIONAL AND CUSTOMARY PRACTICES 

 

In its D&O in contested case hearing CCH-MA15-01, the Commission concluded that, “the 

required elements to qualify as a constitutionally protected traditional and customary practice 

have been established through testimony that kalo growing existed throughout all four 

watersheds prior to November 25, 1892, that the practice is related to family needs for 

subsistence, and that the manner in which the practice is conducted is consistent with tradition 

and custom. Pratt I, 124 Hawaii at 352-54, 243 P.3d at 312-15.  Therefore, existing and/or new 

water use permits for traditional and customary practices associated with growing kalo are issued 

in this case to any applicant who qualifies as a Native Hawaiian within the guidelines set forth in 

PASH and who do not intend to grow kalo for a commercial purpose” (COL 181). 

 

1) The identity and scope of cultural, historical, or natural resources in which traditional and 

customary native Hawaiian rights are exercised in the area. 

 

The Applicant stated, “Traditionally, Iao Valley was a primary native Hawaiian farming 

area, as settlers moved to Maui and generations aged and changed, farming began to 

wane.  Primary water source was from Kalani Ditch to these small farms.  Large 

agricultural companies later acquired water rights and operated large plantations 

eliminating the small farms.  In the mid 60’s Kalani Ditch was abandoned, mostly due to 

little use.  Today only small native Hawaiian farmers grow kalo and other crops for 

subsistence with some selling excess crops to local.” 

 

CWRM Staff Response:  Cultural, historical, and natural resources in which traditional 

and customary native Hawaiian rights rely on are known to exist throughout ‘Īao Valley.  

No comments were received by DLNR ‘Aha Moku.  No comments were received from the 

public.  There were no historic sites identified at the subject diversion intake site.   

 

2) The extent to which those resources, including traditional and customary native Hawaiian 

rights, will be affected or impaired by the proposed action. 

 

The Applicant stated, “Since the property borders Wailuku River and the amount of water 

to be removed from the river is minimal, with use for domestic and agricultural use, 

native Hawaiian rights should not be impacted.  There are currently no native farms 

within a mile of our property.  Water flow of Wailuku River is constant as it flows past 

the property.  Native farming in the close proximity of us is done by small subsistence 
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farmers with some slightly larger farmers selling some of their crops.” 

 

CWRM Staff Response:  There are no anticipated impacts to traditional and customary 

practices or upstream/downstream movement of native macrofauna due to the project’s 

negligible effect on the streambed and flow. 

 

3) What feasible action, if any, could be taken by the Commission in regards to this 

application to reasonably protect native Hawaiian rights. 

 

The Applicant stated, “Since the requested amount of water diversion is minimal, it is 

doubtful any negative impact would affect native Hawaiian Rights.  Therefore, no 

feasible action should need to be taken by the commission.” 

 

CWRM Staff Response:  While staff don’t anticipate any impacts on traditional and 

customary practices because the use quantity is insubstantial and diversion is a small 

pump, there may be times of drought that may limit or impact stream flow that traditional 

and customary practices rely on. Therefore, the submission of an individual water 

shortage plan and participation in the Commission’s future water planning process are 

feasible actions that the applicant can take. 

 

HRS CHAPTER 343 – ENVIRONMENTAL ASSESSMENT (EA) COMPLIANCE 

 

Under Hawaii Revised Statutes (HRS) §343-5(a), an EA shall be required for actions, as 

summarized in part below, that propose: 

 

(1) use of state land or county lands, or the use of state or county funds; 

(2) use within any land classified as a conservation district; 

(3) use within a shoreline area; 

(4) use within any historic site as designated in the National Register or Hawaii Register; 

(5) use within the Waikiki area of O‘ahu; 

(6) any amendments to existing county general plans where the amendment would result in 

designations other than agriculture, conservation, or preservation; 

(7) any reclassification of any land classified as a conservation district; 

(8) construction of new or the expansion or modification of existing helicopter facilities 

within the State, that may affect: (A) any land classified as a conservation district; (B) a 

shoreline area; or (C) any historic site as designated in the National Register or Hawaii 

Register; 

(9) any (A) wastewater treatment unit, except an individual wastewater system or a 

wastewater treatment unit serving fewer than fifty single-family dwellings or the 

equivalent; (B) Waste-to-energy facility; (C) Landfill; (D) Oil refinery; or (E) Power-

generating facility. 

 

CWRM Staff Response: The proposed action does not trigger an EA.   
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STAFF REVIEW (Stream Diversion Works Permit Application) 

 

HAR §13-168-32(d) sets out the general criteria for ruling on Stream Diversion Works Permit 

applications. 

 

(1) The quantity and quality of the stream water or the stream ecology shall not be adversely 

affected. 

 

CWRM Staff Response:  The proposed use of 4,450 gpd will have a de minimis impact on 

streamflow.  It is less than 5-percent (5%) percent of the gaged flow readings, within the 

stream’s natural variability and considered an insubstantial amount.  Therefore, staff 

estimates that the quantity of stream water or stream ecology is not adversely affected.  

 

(2) Where instream flow standards or interim instream flow standards have been established 

pursuant to HAR Chapter 13-169, no permit should be granted for any diversion works 

which diminishes the quantity or quality of stream water below the minimum established 

to support identified instream uses, as expressed in the standards. 

 

CWRM Staff Response:  HRS §174C-71, requires the Commission to protect stream 

channels from alteration whenever practicable to provide for fishery, wildlife, 

recreational, aesthetic, scenic, and other beneficial instream uses.  The identified 

instream uses include fish habitat, loʻi kalo, and streamflow contribution to the nearshore 

waters, among others.  Through the D&O (Order no. 23, p. 299), the Commission set the 

interim instream flow standard (IIFS) for the Wailuku River as follows:  

 

a. Above all diversions near an altitude of 780 feet, the flow will remain as 

designated on December 10, 1988, estimated by U.S. Geological Survey (USGS) 

as Q90 of 12 mgd, Q70 of 17 mgd, and Q50 of 25 mgd. 

b. 10 mgd measured at USGS station 16605500 on Wailuku River at ‘Īao Valley 

Road. 

c. The special provisions for Maui Department of Water Supply and the kuleana 

users of the ‘Īao-Waikapū Ditch are rescinded, and they will receive water 

through the priority system established for all permittees. 

d. Provisions will be made to maintain mauka to makai flow as much as possible at 

the Wailuku Water Company diversion to ‘Īao-Waikapū and ‘Īao-Māniania 

ditches. 

e. When the mean daily flow of Wailuku River measured at USGS station 16604500 

drops below 15 mgd for three consecutive days, then the IIFS is seventy percent 

(70%) of the streamflow measured at USGS 16604500. 

f. When the USGS station 16605500 on Wailuku River at Iao Valley Road indicates 

that at least 10 md is flowing in Wailuku River, streamflow is adequate to provide 

for 5 mgd at Waiehu Beach Road.  Only when there is water in excess of 10 mgd, 

measured at USGS station 16605500 on Wailuku River at ‘Īao Valley Road, may 

the water in excess of 10 mgd be diverted at the Spreckels Ditch intake operated 

by Mahi Pono. 
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The requested amount of 4,450 gpd is less than 5-percent (5%) of the gaged flow 

readings, is within the stream’s natural variability, and is considered an insubstantial 

amount.  The water quantity and quality appear unchanged.  Commission staff finds that 

a petition to amend the instream flow standard is not required under HRS 174C-71 and 

HAR 13-169-36. 

 

(3) The proposed diversion works shall not interfere substantially and materially with 

existing instream or non-instream uses or with diversion works previously permitted. 

 

CWRM Staff Response:  The proposed diversion is not anticipated to have any impact to 

diversions located upstream.  There are three (3) surface water use permit holders 

located about 2.5 miles downstream of the applicant.  They get their water from spring 

sources connected to the river.  The request of 4,450 gpd is considered an insubstantial 

amount compared to water availability and the IIFS, and is not anticipated to affect 

downstream permit holders. 

 

STAFF REVIEW (Surface Water Use Permit Application) 

 

Hawaii Revised Statutes (HRS) Section 174C-49(a) establishes seven (7) criteria that must be 

met to obtain a water use permit.   An analysis of the proposed permit to these criteria follows: 

 

(1) Can be accommodated with the available water source. 

 

CWRM Staff Response: The D&O created a priority system of uses.  Priority 1 uses are 

legally recognized appurtenant rights, traditional and customary Native Hawaiian rights, 

domestic uses of the general public, the Department of Hawaiian Home Lands 

reservations, and the Maui Department of Water Supply uses.  Priority 2 are other 

existing uses.  Priority 3 is diversified agriculture, including commercial lo‘i kalo.  

Priority 4 are new uses not based on appurtenant rights. 

 

The applicant proposes to use 1,200 gpd for domestic needs.  This is recognized as a 

Priority 1 use.  Therefore, the balance of uses, 3,250 gpd for diversified agriculture is 

recognized as a Priority 3 use.  

 

Commission staff considers the amount of water being requested insubstantial and can be 

accommodated with the available water source. 

 

A summary of surface water use permits approved in the D&O located in the ‘Īao Surface 

Water Management Area are shown in Table 2. 
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Table 2: Surface Water Use Permits, ‘Īao Surface Water Management Area. 

SWUP No. Permittee 

IIFS 
Amount 

(gpd) 

Total 
Amount 

(gpd) 

Priority 1 
Amount 

(gpd) Notes 

2304 DLNR State Parks  4,200 4,200 River with ho‘i 

  10,000,000   

USGS gage 16604500 
above ‘Īao-Waikapū and 
‘Īao-Māniania Ditches 

‘Īao-Māniania Ditch 

2189 / 2190 WCEIC  680,186 171,450 184 individuals 

2196 WCEIC  78,155 5,655 5 lots in common area 

2215 / 2216 Brito  6,150 6,150  

‘Īao-Waikapū Ditch 

2178 / 2179 County – Maui DWS  3,200,000 3,200,000  

2339 Yamaoka  1,950 0  

2188 L. Vida Jr.  6,250 6,250  

2292 / 2293 Vida  2,400 2,400  

2303 Pinto  2,750 2,750  

2183 Kihei Garden  33,261 0  

3671 Sloan  2,167 0  

3665 Ota  5,668 0  

4442 Hee  1,668 0  

4444 Takitani  2,833 0  

4445 SPV Trust  1,668 0  

2207 / 2208 Makani Olu Partners  138,201 138,201  

2204 McLean  150,350 150,350  

2191 Dando  250 250  

Subtotal   4,318,107 3,687,656  

  10,000,000   

USGS gage 16605500 at 
‘Īao Valley Road 

Wailuku River or Spring 

2243 / 2244 Ho‘oululāhui  455,000 455,000 River with ho‘i 

2370 Ornellas  213,750 213,750 River with ho‘i 

2371 Lozano  29,678 29,678 Spring 

2206 Mahi Pono  High flows only River 

2275 Sevilla  50,700 1,200 Spring 

3623 Almeida  2,728 2,728 Spring 

Subtotal 751,856 702,356  

5848 Bashaw  4,450 1,200 River 

  5,000,000   At Waiehu Beach Road 

 

(2) Is a reasonable-beneficial use as defined in section 174C-3. 

 

CWRM Staff Response: Section 174C-3, HRS defines reasonable-beneficial use as “the 

use of water in such a quantity as is necessary for economic and efficient utilization, for a 

purpose, and in a manner which is both reasonable and consistent with the state and 

county land use plans and the public interest”. 

 



Staff Submittal  November 15, 2022 

SDWP.5889.6 and SWUP.5848.6 Wailuku, Maui 

 

14 

I.  Purpose of Use 

 

CWRM Staff Response: The applicant is requesting the use of non-potable water for 

diversified agriculture and domestic use.  The Declaration of Policy section, §174C-2(c) 

HRS, states that the Water Code shall be liberally interpreted to obtain maximum 

beneficial use of the waters of the State for various purposes including industrial and 

irrigation uses.   

 

II.  Quantity Justification 

 

CWRM Staff Response: The applicant is requesting a new use of 3,250 gpd (1.3 acres x 

2,500 gpd) for diversified agriculture and 1,200 gpd for domestic use for two (2) homes.  

These amounts are consistent with 2,500 gpd for diversified agriculture and 600 gpd for 

domestic use standards per the D&O. 

 

III.  Efficiency of Use 

 

CWRM Staff Response: The applicant states that its operations are as water efficient as 

possible because his irrigation practices include trickle, spray, drip, and multiple 

sprinklers.  We recommend the applicant consult with the University of Hawai‘i Maui 

(UH Maui), College of Tropical Agriculture and Human Resources (CTAHR) Extension 

Office and/or the U.S. Department of Agriculture (USDA), Natural Resources 

Conservation Services (NRCS) to determine and utilize best practices for irrigation and 

cultivation. 

 

IV.  Analysis of Practical Alternatives 

 

The applicant stated the following: 

 

a) Municipal.  Use of municipal water hook up would be cost prohibitive as water 

from the County Department of Water Supply is unavailable. 

b) Wastewater.  Unavailable. 

c) Ditch system.  Unavailable. 

d) Desalinization.  Non-existent. 

e) Catchment.  Two (2) existing 15,000 gallon tanks on property. 

 

CWRM Staff Response:  The water use will supplement natural rain fall as an alternative 

to meet the applicant’s domestic and irrigation needs.  Storage tanks and irrigation 

methods described above make stream water the most practical alternative. 

 

The use is reasonable and beneficial.  It meets the purpose, quantity justification, 

efficiency, and there are no practical alternatives. 

 

(3) Will not interfere with any existing legal use of water. 

 

CWRM Staff Response:  There are 20 surface water use permittees who receive water 
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from the ‘Īao-Maniania Ditch/‘Īao-Waikapū Ditch diversion located upstream of the 

applicant.  There are three (3) permittees located downstream of the applicant whose 

source are springs next to and were considered as part of the IIFS.  The requested 

amount of 4,450 gpd is considered an insubstantial amount and will not interfere with the 

IIFS and existing permit holders. 

 

(4) Is consistent with the public interest. 

 

CWRM Staff Response:  The public interest is defined under HRS §174C-2(c) “The state 

water code shall be liberally interpreted to obtain maximum beneficial use of the waters 

of the State for purposes such as domestic uses, aquaculture uses, irrigation and other 

agricultural uses, power development, and commercial and industrial uses.  However, 

adequate provision shall be made for the protection of traditional and customary 

Hawaiian rights, the protection and procreation of fish and wildlife, the maintenance of 

proper ecological balance and scenic beauty, and the preservation and enhancement of 

waters of the State for municipal uses, public recreation, public water supply, 

agriculture, and navigation.  Such objectives are declared to be in the public interest.” 

 

The interpretation of the state water code to obtain maximum beneficial use of water 

from the state includes agriculture and domestic uses as requested by this application.  

There were no public comments or objections to this application.  Because the use falls 

under irrigation and other agricultural uses, this applicant meets the criteria to 

satisfy public interest 

 

(5) Is consistent with state and county general plans and land use designations. 

 

CWRM Staff Response:  The Water Resource Protection Plan (WRPP), updated in 2019, 

provides an outline for the conservation, augmentation, and protection of statewide 

ground and surface water resources, watersheds, and natural stream environments.  The 

legal framework of the Code for the issuance of Water Use Permits (both ground and 

surface water), is covered in more detail and context in the WRPP, Appendix D, and 

Appendix I, Section I.2.  The proposed use is consistent with the Hawai‘i Water Plan. 

 

The proposed uses are located in the State Agricultural District, and county zoning is 

also Agriculture.  The proposed uses are consistent with the state and county land use 

designations.  

 

(6) Is consistent with County land use plans and policies. 

 

CWRM Staff Response:  The Maui Department of Water Supply updated the Maui Island 

Water Use and Development Plan in 2022.  The use of non-potable water for agricultural 

use is consistent with County land use plans and policies. 

 

(7) Will not interfere with the rights of the department of Hawaiian Home Lands as provided 

in Section 221 of the Hawaiian Homes Commission Act. 
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CWRM Staff Response:  The Department of Hawaiian Home Lands (DHHL) has no 

water reservations on the Wailuku River.  The DHHL reviewed this application and made 

no comments or objections.  All water use permits are subject to the rights of DHHL.  

Therefore, this application will not interfere with DHHL. 

 

Standard Water Use Permit Conditions For New And Existing Uses 

 

Surface water use permits were approved in the D&O.  However, standard water use permit 

conditions were not part of this process.  Standard surface water use permit conditions for new 

and existing uses in this submittal were compiled from numerous sources including ground water 

use permits, stream diversion works permits, and the D&O and will be applicable for new and 

existing uses. 

 

RECOMMENDATION 

 

That the Commission: 

 

1. Approve Stream Diversion Works Permit (SDWP.5889.6) Application subject to the standard 

stream diversions works permit conditions in Exhibit 5.  

 

2. Approve Surface Water Use Permit (SWUP.5848.6) Application for new use of 1,200 gpd 

for domestic use and 3,250 gpd for irrigation and diversified agriculture, subject to the 

standard water use permit conditions in Exhibit 6 and the following special conditions. 

 

a) This permit is invalid if the use as described in Table 1 changes.  This includes, but is not 

limited to: types of use, location of use, land use classification changes, or anything that 

varies from the application. 

 

b) The applicant shall consult with the University of Hawai‘i Maui (UH Maui), College of 

Tropical Agriculture and Human Resources (CTAHR) Extension Office and/or the U.S. 

Department of Agriculture (USDA), Natural Resources Conservation Services (NRCS) to 

determine and utilize best practices for irrigation and cultivation. 

 

3. Approve the standard surface water use permit conditions for new and existing uses in 

Exhibit 6. 

 

 
Ola i ka wai, 
 
 
 
M. KALEO MANUEL 
Deputy Director 

 

  

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAKnkCvnaV0mHuHWZBniN0uVjqYrlku_e0
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Exhibits: 

1. Stream Diversion Works Permit Application 

2. Surface Water Use Permit Application 

3. Public Notice, dated July 27, 2022 

4. State Historic Preservation Division Letter. 

5. Standard Stream Diversion Works Permit Conditions 

6. Standard Surface Water Use Permit Conditions 

 

APPROVED FOR SUBMITTAL 

 

 

 

SUZANNE D. CASE 

Chairperson 

 

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAKnkCvnaV0mHuHWZBniN0uVjqYrlku_e0
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STANDARD STREAM DIVERSION WORKS PERMIT CONDITIONS 

(Revised December 15, 2020) 

 
1. The permit application and staff submittal approved by the Commission at its meeting on the above 

date shall be incorporated herein by reference. 

2. The permittee, owner and/or operator of the stream diversion works shall provide and maintain an 

approved meter or other appropriate device or means for measuring and reporting total water usage on 

a monthly (calendar or work schedule) basis to the Commission per HAR §13-168-7 Report of Water 

Use. 

3. The project may require other agency approvals regarding wetlands, water quality, grading, 

stockpiling, endangered species, and floodways.  The permittee shall comply with all other applicable 

statutes, ordinances, and regulations of the Federal, State and county governments, including, but not 

limited to, instream flow standards. 

4. The permittee, his successors, assigns, officers, employees, contractors, agents, and representatives, 

shall indemnify, defend, and hold the State of Hawaii harmless from and against any claim or demand 

for loss, liability, or damage including claims for property damage, personal injury, or death arising 

out of any act or omission of the permittee or his successors, assigns, officers, employees, contractors, 

and agents under this permit or related to the granting of this permit. 

5. The permittee shall notify the Commission, by letter, of the actual dates of project initiation and 

completion.  The permittee shall submit a set of as-built plans and photos in pdf format of the 

completed work to the Commission upon completion of this project.  This permit may be revoked if 

work is not started within six (6) months after the date of approval or if work is suspended or 

abandoned for six (6) months, unless otherwise specified.  The proposed work under this stream 

channel alteration permit shall be completed within two (2) years from the date of permit approval, 

unless otherwise specified.  The permit may be extended by the Commission upon showing of good 

cause and good-faith performance.  A request to extend the permit shall be submitted to the 

Commission no later than three (3) months prior to the date the permit expires.  If the commencement 

or completion date is not met, the Commission may revoke the permit after giving the permittee 

notice of the proposed action and an opportunity to be heard. 

6. Before proceeding with any work authorized by the Commission, the permittee shall submit one set 

of construction plans and specifications in PDF format to determine consistency with the conditions 

of the permit and the declarations set forth in the permit application. 

7. The permittee shall implement site-specific, construction Best Management Practices in consultation 

with the DOH Clean Water Branch and other agencies as applicable, that are designed, implemented, 

operated, and maintained by the permittee and its contractor to properly isolate and confine activities 

and to contain and prevent any potential pollutant(s) discharges from adversely impacting State 

waters per HRS Ch. 342D Water Pollution; HAR §11-54-1 through §11-54-8 Water Quality 

Standards; and HAR Ch. 11-55 Water Pollution Control, Appendix C.  

8. The permittee shall protect and preserve the natural character of the stream bank and stream bed to 

the greatest extent possible.  The permittee shall plant or cover lands denuded of vegetation as quickly 

as possible to prevent erosion and use native plant species common to riparian environments to 

improve the habitat quality of the stream environment. 

9. In the event that subsurface cultural remains such as artifacts, burials or deposits of shells or charcoal 

are encountered during excavation work, the permittee shall stop work in the area of the find and 

contact the Department’s Historic Preservation Division immediately.  Work may commence only 

after written concurrence by the State Historic Preservation Division. 
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EXHIBIT 6 

STANDARD SURFACE WATER USE PERMIT CONDITIONS 

FOR NEW AND EXISTING USES 

 

Pursuant to Hawaii's State Constitution, Article XI, Section 7, Hawaii Revised Statutes (HRS), 

Chapter 174C; Hawaii Administrative Rules (HAR), Chapters 13-167 through 13-171; and 

Hawaii decisional law and custom, the permittee is hereby authorized to use surface water from 

the Waiheʻe, Waiehu, ʻĪao, and Waikapū Surface Water Management Areas, Maui, and in the 

amount and from and upon the locations described above; subject however, to the requirements 

of law including, but not limited to, the following conditions: 

 

1. The right to use water is a shared use right. 

2. The use(s) authorized by law and by this permit does not constitute ownership rights. 

3. The permittee shall comply with all other applicable statutes, ordinances, and regulations 

of the Federal, State and County governments. 

4. In the unlikely event that subsurface historic resources, including human skeletal 

remains, structural remains, cultural deposits, artifacts, sand deposits, or sink holes are 

identified during the demolition and/or construction work, cease work in the immediate 

vicinity of the find, protect the find from additional disturbance, and contact the State 

Historic Preservation Division at (808) 652-1510. 

5. The permittee, his successors, assigns, officers, employees, contractors, agents, and 

representatives, shall indemnify, defend, and hold the State of Hawaii harmless from and 

against any claim or demand for loss, liability, or damage including claims for property 

damage, personal injury, or death arising out of any act or omission of the permittee or 

his successors, assigns, officers, employees, contractors, and agents under this permit or 

related to the granting of this permit. 

6. The water use must at all times meet the requirements set forth in HRS §174C-49(a), 

which means that it: 

a) Can be accommodated with the available water source; 

b) Is a reasonable-beneficial use as defined in HRS §174C-3; 

c) Will not interfere with any existing legal use of water; 

d) Is consistent with the public interest; 

e) Is consistent with State and County general plans and land use designations; 

f) Is consistent with County land use plans and policies; and 

g) Will not interfere with the rights of the Department of Hawaiian Home Lands as 

provided in section 221 of the Hawaiian Homes Commission Act and HRS 

§174C-101(a). 

7. The permittee shall utilize best irrigation practices to maximize water use efficiency.  

Excessive preventable waste may result in water use permit modification or revocation. 

 

LOCATION OF USE 

8. The water described in this water use permit may only be taken from the location 

described and used for the reasonable beneficial use described at the location described 

above.  Reasonable beneficial uses means “the use of water in such a quantity as is 

necessary for economic and efficient utilization which is both reasonable and consistent 

with State and County land use plans and the public interest.” HRS §174C-3. 
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WATER USE REPORTING 

9. In accordance with HAR §13-168-7, each permittee will be required to report their 

monthly water use to the Commission.  All unmetered users, whether receiving water 

directly from the river/stream or from a ditch/‘auwai, are required to report the following 

information to the Commission on a monthly basis: 

a. Source and amount of water inflows, where the water is coming from, whether 

from a stream, spring, ditch/‘auwai, or pipeline. 

b. Outflow amounts, when relevant, such as for lo‘i kalo.  For outflows, reporting 

shall also include where the water is going, whether to the source ditch/‘auwai, 

other users, or dispersed without re-use. 

For forms or online reporting, see https://dlnr.hawaii.gov/cwrm/info/waterusereport/. 

 

MODIFICATION OR REVOCATION 

10. This permit may be modified or revoked and the amount of water initially granted may be 

reduced if the Commission determines it is necessary to: 

a) Protect the water sources (quantity or quality); 

b) Meet other legal obligations including appurtenant rights; 

c) Insure adequate conservation measures; 

d) Require efficiency of water uses; 

e) Reserve water for future uses, provided that all legal existing uses of water as of 

June, 1987 shall be protected; 

f) Meet legal obligations to the Department of Hawaiian Home Lands, if applicable; 

or 

g) Carry out such other necessary and proper exercise of the State’s and the 

Commission’s police powers under law as may be required. 

Prior to any reduction or revocation, the Commission shall give notice of its proposed 

action to the permittee and provide the permittee an opportunity to be heard. 

11. The permittee shall request modification of the permit as necessary to comply with all 

applicable laws, rules, and ordinances that will affect the permittee’s water use. 

12. Any modification of the permit terms, conditions, or uses may only be made with the 

express written consent of the Commission.  HRS §174C-57. 

13. After a hearing, the commission may suspend or revoke a permit for: 

a) Any materially false statement in the application for the water permit, a 

modification of a permit term, or any materially false statement in any report or 

statement of fact required of the user pursuant to this part;  

b) Any willful violation of any condition of the permit;  

c) Any violation of any provision of this chapter;  

d) Partial or total nonuse, for reasons other than conservation, of the water allowed 

by the permit for a period of four continuous years or more.  The commission may 

permanently revoke the permit as to the amount of water not in use unless the user 

can prove that the user’s nonuse was due to extreme hardship caused by factors 

beyond the user’s control.  The Commission and the permittee may enter into a 

written agreement that, for reasons satisfactory to the Commission, any period of 

nonuse may not apply towards the four-year revocation period.  Any period of 

nonuse which is caused by a declaration of water shortage pursuant to HRS 

§174C-62 shall not apply towards the four-year period of forfeiture.   
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The Commission may cancel a permit, permanently and in whole, with the written 

consent of the permittee. HRS §174C-58.   

 

TRANSFER 

14. A permit may be transferred, in whole or in part, from the permittee to another, if: 

a. The conditions of use of the permit, including, but not limited to, place, quantity, 

and purpose of the use, remain the same; and, 

b. The Commission is informed of the transfer within ninety days. HRS §174C-59.  

Failure to inform the department of the transfer invalidates the transfer and 

constitutes a ground for revocation of the permit.  A transfer, which involves a 

change in any condition of the permit, including a change in use covered in HRS 

§174C-57, is also invalid and constitutes a ground for revocation. 

15. In the event that the landowner or tax map key at the location of the water use is changed, 

the permittee shall notify the Commission in writing of the change within thirty (30) days 

after the permittee files the deed with Bureau of Conveyances or receives notice of the 

tax map key change. 

16. The priority of the permit will be re-evaluated upon transfer or assignment and may be 

placed in a different priority based on new usage. 

 

FEES 

17. The commission shall promulgate a schedule of application and permit fees.  The fees 

shall be used to defray the administrative costs of the permit systems established under 

this chapter.  A public agency shall not be subject to the payment of any fees.  Fees may 

include a pro rata share the cost of the USGS natural flow gage.  HRS §174C-61. 

 

DECLARATION OF WATER SHORTAGE 

18. All permit conditions may be suspended or modified pursuant to a declaration of water 

emergency. HRS §174C-62. 

19. The commission shall formulate a plan for implementation during periods of water 

shortage.  As a part of the plan, the commission shall adopt a reasonable system of permit 

classification according to source of water supply, method of extraction or diversion, use 

of water, or a combination thereof.  In accordance with the plan adopted under 

subsection(a), the commission may impose such restrictions on one or more classes of 

permits as may be necessary to protect the water resources of the area from serious harm 

and to restore them to their previous condition. HRS §174C-62. 

 

WATER SHORTAGE PLAN 

20. All permittees, unless exempted by the commission, shall submit a water shortage plan 

outlining how it will reduce its own water use in case of a shortage.  Every water shortage 

plan shall be subject to approval or modification by the Commission. HAR §13-171-

42(c).  

21. The Commission shall use permittee’s water shortage plans to identify and determine 

steps to be taken to reasonably protect water users during a declaration of water 

emergency, including but not limited to a water shortage. 
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ACCESS 

22. Permittee shall provide access to Commission staff and authorized representatives to 

gage, meter, and monitor diversion and water usage. 

 

OTHER 

23. Permittees who divert water from the stream may be responsible for meeting the Interim 

Instream Flow Standard (IIFS) located below their diversion, if applicable.  If the 

Commission finds that the actions of the permittee cause the IIFS to fall below a 

minimum, as established by the Commission, then the permittee may be subject to fines 

after a hearing. 

24. Permittees diverting water from ‘auwai are responsible for the proper maintenance of 

‘auwai on the location of use to ensure the continuity of water supply to other users. 

25. The Commission reserves the right to amend or modify permit allocations, recommend 

system improvements or efficiencies, or amend conditions if water temperature is not 

sufficient to support kalo cultivation for traditional and customary practices and rights as 

recognized in the Commission’s decision. 
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