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STAFF SUBMITTAL
COMMISSION ON WATER RESOURCE MANAGEMENT

April 18, 2023
Honolulu, Hawai‘i

Approval of Stream Diversion Works Permit Application (SDWP.5970.4) and

Special Conditions, Molokai Properties Limited,
Abandonment of Stream Diversion Works No. 862.4,
To Remove Pipes and Concrete from Stream by Use of Hand Tools,

West Kawela Stream, Kawela, Moloka‘i, Tax Map Key: (2) 5-4-003:026; and

Declare that Project is Exempt from Environmental Assessment Requirements under
Hawaii Revised Statutes Chapter 343, and Hawaii Administrative Rules Chapter 11-200.1

APPLICANT LANDOWNER
Molokai Properties, Ltd Same
P.O. Box 259

Maunaloa, HI 96770

SUMMARY OF REQUEST

Approve Stream Diversion Works Permit Application (SDWP.5970.4) submitted by Molokai
Properties, Ltd. (Molokai Properties), that proposes to abandon Stream Diversion Works No.
862.4 and remove pipes and concrete from the West Kawela Stream.

Find that SDWP.5970.4 is exempt from Hawaii Revised Statutes, Chapter 343 per the
Comprehensive Exemption List for the Commission, reviewed and concurred upon by the
Environmental Council on January 5, 2021.

LOCATION: West Kawela Stream, Moloka‘i. See Figure 1.
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Figure 1: Location, West Kawela Stream, Moloka'i.
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BACKGROUND

In 1989, Molokai Ranch, Ltd. (Molokai Ranch), registered Diversion 862.4 consisting of
concrete and pipe with a divertible capacity of 75 gallons per minute. In 1988, diverted water
averaged 2 million gallons per month. The water was used for domestic uses, cattle, and

agriculture. See Exhibit 1.
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On April 19, 2022, the Commission on Water Resource Management (Commission) approved
the full restoration of West Kawela Stream as part of a larger staff submittal to address portions
of a complaint against waste by Molokai Ranch, filed by Moloka‘i No Ka Heke (CDR.5310.4),
and amending the interim instream flow standards (interim IFS) for the surface water hydrologic
units of Kawela (4037), Kaunakakai (4039), and Manawainui (4041), Moloka‘i. In order to
implement the approved interim IFS for West Kawela Stream, Molokai Ranch was required to
abandon stream diversion works No. 862.4. Under the formal abandonment, the Commission
required that all associated piping be removed to provide high quality habitat for endemic
threatened or endangered damselflies, promote the aesthetic and recreational values of the
stream, increase the available habitat for endemic amphidromous fish, and support culturally and
ecologically important riparian plants. The staff submittal can be viewed online at
https://files.hawaii.gov/dInr/cwrm/submittal/2022/sb20220419C2.pdf.

On December 21, 2022, Molokai Properties, filed a complete SDWP.5970.4 application that can
be viewed online at https://files.hawaii.gov/dInr/cwrm/swreview/SDWP 5970 4.pdf.

STREAM DESCRIPTION

In the Kawela hydrologic unit (4037), there are two main tributaries: the East Fork and West
Fork. The U.S. Geological Survey (USGS) has maintained a station (16415000) above the East
Fork Kawela intake (Diversion 867) since November 2018. The mean daily flow in East Fork
Kawela Stream above diversion 867 was approximately 19.3 mgd. Diversion 862 has not been
in use since 2005. The median annual rainfall is 120 inches, the longest flow path is
approximately five (5) miles long.

PROJECT DESCRIPTION

Remove all of the existing pipes within the West Kawela Stream and broken concrete (if any)
within the immediate area of the diversion dam with hand tools only. The project is expected to
take several hours on a good weather day. See Figure 2.

Figure 2: Site P!lotog.
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https://files.hawaii.gov/dlnr/cwrm/submittal/2022/sb20220419C2.pdf
https://files.hawaii.gov/dlnr/cwrm/swreview/SDWP_5970_4.pdf
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AGENCY REVIEW COMMENTS

Maui County, Planning Department: No comments received.

Department of Hawaiian Home Land (DHHL): No comments received.

Department of Land and Natural Resources (DLNR), ‘Aha Moku: No comments received.
DLNR, Aquatic Resources: No objections.

DLNR, Engineering: No comments received.

CWRM staff response: The project area is in Zone X, areas determined to be outside the
0.2% annual chance floodplain.

DLNR, Forestry and Wildlife (DOFAW): State-listed waterbirds such as the Hawaiian stilt
(Himantopus mexicanus knudseni) and Hawaiian coot (Fulica alai) could potentially occur at or
in the vicinity of the proposed project site. It is against State law to harm or harass these species.
If any of these species are present during construction, all activities within 100 feet (30 meters)
should cease and the bird or birds should not be approached. Work may continue after the bird
or birds leave the area of their own accord. If a nest is discovered at any point, please contact the
Moloka‘i Branch DOFAW Office at (808) 553-1745. DOFAW recommends minimizing the
movement of plant or soil material between worksites. Soil and plant material may contain
detrimental fungal pathogens (e.g., Rapid ‘Ohi‘a Death), vertebrate and invertebrate pests (e.g.,
Coqui Frogs, Little Fire Ants, etc.), or invasive plant parts (e.g., Albizia, Barbados Gooseberry, Bo
Tree, etc.) that could harm our native species and ecosystems. We recommend consulting the
Moloka‘i/Maui Invasive Species Committee (MoMISC) at (808) 553-5236 ext. 6585 to help
plan, design, and construct the project, learn of any high-risk invasive species in the area, and
ways to mitigate their spread. All equipment, materials, and personnel should be cleaned of
excess soil and debris to minimize the risk of spreading invasive species. Although Rapid ‘Ohi‘a
Death is not known to occur on Moloka‘i, we urge caution if working around any ‘Ghi‘a trees to
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avoid injuring them as a best practice precautionary measure to prevent spread of the disease.
We appreciate your efforts to work with our office for the conservation of our native species.
These comments are general guidelines and should not be considered comprehensive for this site
or project. It is the responsibility of the applicant to do their own due diligence to avoid any
negative environmental impacts.
CWRM Staff Response: Added as a special condition by reference. See Exhibit 2.
DLNR, Historic Preservation (SHPD): SHPD concurrence not received.
CWRM Staff Response: Approval of the application is subject to SHPD concurrence. If
SHPD requires conditions, delegation authority to Deputy Director will be added as a
special condition.
DLNR, Land Division: No comments received.
DLNR, Office of Conservation and Coastal Lands: No objections.

DLNR, State Parks: No comments.

Dept. of Health (DOH), Clean Water Branch: The DOH standard comments can be reviewed on
their website at: https://health.hawaii.gov/cwb/files/2018/05/Memo-CWB-Standard-

Comments.pdf.

CWRM Staff Response: The lead agency for the protection of water quality is the
Department of Health, Clean Water Branch, which administers the Federal Clean Water
Act (33 U.S.C. 81251 et seq.) and the State Water Pollution Act (HRS Ch. 342D; HAR
Ch. 11-54 Water Quality Standards; and HAR Ch. 11-55 Water Pollution Control). HAR
811-54-1 through 811-54-8 defines Best Management Practices and water quality criteria
applicable to inland and nearshore waters and are based on the Federal Clean Water Act.
HAR Ch. 11-55 Appendix C defines discharges of storm water associated with
construction activity. HRS 174C-66 states that the DOH oversees the State’s water
quality control program.

Office of Hawaiian Affairs: No comments received.

US Army Corps of Engineers: No comments received.

US Fish and Wildlife Service (USFWS): There are a few points for the listed plant Sesbania
tomentosa in the area. We recommend implementing the plant avoidance and minimization
measures attached if any work would occur in the nearby terrestrial areas. Please employ
applicable Best Management Practices for any inwater work.

CWRM Staff Response: Added as a special condition by reference. See Exhibit 3.

Public Comments: No comments received.


https://health.hawaii.gov/cwb/files/2018/05/Memo-CWB-Standard-Comments.pdf
https://health.hawaii.gov/cwb/files/2018/05/Memo-CWB-Standard-Comments.pdf
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TRADITIONAL AND CUSTOMARY PRACTICES

1) The identity and scope of cultural, historical, or natural resources in which traditional and
customary native Hawaiian rights are exercised in the area.

The Applicant stated, “N/A”

CWRM Staff Response: Freshwater flowing as springs in the Kawela hydrologic unit
supports culturally important fishing and gathering practices along the coastline,
including nearshore species for subsistence, the gathering of varieties of limu, and the
management of loko pu‘uone and loko kuapa, variations of loko i‘a found near Kawela.
Historically, Kawela was famous as a place of “Pu‘uhonua”, a special refuge and safety
for the island of Moloka‘i. Kawela supported a large population center and the stream
ranked outstanding (4 of 4) for its cultural values by the Hawaii Stream Assessment.
Fishing, hunting, and gathering are prevalent subsistence practices. The community also
perpetuates religious and spiritual traditions. For example, Kawela features prominently
in pule, while others gather fresh water for ho‘okupu. A summary of these practices are
found in the April 19, 2022 staff submittal cited above.

2) The extent to which those resources, including traditional and customary native Hawaiian
rights, will be affected or impaired by the proposed action.

The Applicant stated, “N/A”

CWRM Staff Response: The anticipated impacts to traditional and customary practices
should improve with the diversion removed.

3) What feasible action, if any, could be taken by the Commission in regards to this
application to reasonably protect native Hawaiian rights.

The Applicant stated, “N/A”
CWRM Staff Response: No further action as identified.

HRS CHAPTER 343 — ENVIRONMENTAL ASSESSMENT (EA) COMPLIANCE

Under Hawaii Revised Statutes (HRS) 8343-5(a), an EA shall be required for actions, as

summarized in part below, that propose:

Q) use of state land or county lands, or the use of state or county funds;

2 use within any land classified as a conservation district;

3 use within a shoreline area;

4) use within any historic site as designated in the National Register or Hawaii Register;

(5) use within the Waikiki area of O‘ahu;

(6) any amendments to existing county general plans where the amendment would result in
designations other than agriculture, conservation, or preservation;
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(7)
(8)

(9)

any reclassification of any land classified as a conservation district;

construction of new or the expansion or modification of existing helicopter facilities
within the State, that may affect: (A) any land classified as a conservation district; (B) a
shoreline area; or (C) any historic site as designated in the National Register or Hawaii
Register;

any (A) wastewater treatment unit, except an individual wastewater system or a
wastewater treatment unit serving fewer than fifty single-family dwellings or the
equivalent; (B) Waste-to-energy facility; (C) Landfill; (D) Qil refinery; or (E) Power-
generating facility.

CWRM Staff Response: The proposed action triggers an EA because the diversion is
located in the Conservation District. However, per Hawaii Administrative Rule (HAR)
811-200.1-15(a) some actions, because they will individually and cumulatively probably
have minimal or no significant effects, can be declared exempt from the preparation of an
EA.

The subject project is exempt from the preparation of an environmental assessment in
accordance with HAR 8§11-200.1-15(c)(1), operations, repairs, or maintenance of existing
structures, facilities, equipment, or topographical features, involving minor expansion or
minor change of use beyond that previously existing.

The project is exempt from the preparation of an environmental assessment per HAR
§11-200.1-15(c)(6) and falls under Exemption Class 6 of the Comprehensive Exemption
List for the Commission, reviewed and concurred upon by the Environmental Council on
January 5, 2021, providing for the “Demolition of structures, except those structure that
are listed on the national register or Hawaii Register of Historic Places.” Specifically,
under Part 1, Item 3, “Demolition and removal or existing structures, facilities, utilities,
and other improvements, except those structures located on any historic site as designated
in the National Register or Hawaii Register as provide for in the National Historic
Preservation Act of 1966, 16 U.S.C 88470 et. seq., as amended, or HRS Chapter 6E.”

STAFF REVIEW

Review of the permit application by Commission staff is subject to the consideration of the legal
authorities cited in Exhibit 5.

HAR 813-168-35(b) sets out the general criteria for ruling on abandoning a stream diversion
works. Each application for a stream diversion permit to perform abandonment work shall be
made on forms furnished by the commission, shall not require a fee, and shall include:

(1)
(2)
(3)
(4)
(5)

The name and address of the applicant;

The location and description of the proposed stream diversion work abandonment;

An assessment of the impact the abandonment will have on the stream environment;
Relevant maps, plans, and drawings; and

Other information as may be necessary for the commission to determine the merits of the
proposed stream channel alteration, including any hazards to public health, safety, or
welfare, and the desirability of issuing a permit.
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CWRM Staff Response: It is anticipated that removing the diversion will improve
instream and noninstream uses. There is one diversion (No. 869.4), registered by
Molokai Ranch, that appears to be located approximately 0.5 mile downstream of the
subject action. However, its actual location has not been confirmed by Commission staff
and there is evidence which suggested that the diversion, when registered, had been
incorrectly located on the submitted map.

RECOMMENDATION

That the Commission:

1. Approve Stream Diversion Works Permit (SDWP.5970.4) to abandon Stream Diversion
Works No. 862.4, remove pipes and concrete from the West Kawela Stream subject to the
standard conditions in Exhibit 4 and the special conditions below:

a. In conformance with the Division of Forestry and Wildlife recommendations,
incorporated by reference to Exhibit 2, the permittee shall: 1) cease all work activities
when State-listed waterbirds are within 100 feet of the project site; and 2) minimize the
movement of plant or soil material between worksites, to prevent the introduction and
spread of invasive species.

a. Abandonment of diversion is subject to SHPD concurrence. If SHPD requires
conditions, delegate to Deputy Director to attach those as conditions of abandonment.

b. In conformance with the U.S. Fish and Wildlife Service recommendations, incorporated
by reference to Exhibit 3, the permittee shall: 1) implement the plant avoidance and
minimization measures identified if any work would occur in the nearby terrestrial areas;
and 2) employ applicable Best Management Practices for any inwater work.

2. Find that SDWP.5970.4 is exempt from HRS, Chapter 343.

Ola i ka wali,

M. KALEO MANUEL

Deputy Director
Exhibits:

aorwdPE

Registration of Stream Diversion Works and Declaration of Water Use 862.4, filed in 1990.
State Division of Forestry and Wildlife comment letter, dated January 31, 2023.

USFWS comments and email, dated February 3, 2023.

Standard Stream Diversion Works Permit Conditions.

Legal Authorities.


https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAFv3jwXpO9jx1GO7GFzv8H-EddRUBoRyU
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APPROVED FOR SUBMITTAL.:

DAWN N. S. CHANG
Chairperson

April 18, 2023


https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAFv3jwXpO9jx1GO7GFzv8H-EddRUBoRyU
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COMMISSION ON WATER RESOUACE MANAGEMENT
Depantugnt oF Layp anp Matura, RESOUACES
Deisicey oF WatER RESCURCE ManAGEMENT

REGISTRATION OF STREAM DIVERSION WORKS
DECLARATION OF WATER USE

HETRUCTIONS: Poma hea o it B ifomaken B fol geiibse o sl ioybombie, sdoald as MO& Pl od a3 comidoisl as
ﬂgﬂmwuﬂmumuﬁmm.nmhmm_mnmm

STREAM NAME: West Kawela Intake :Hal&kai

DIVERSION STRUCTURE NAME:
DIVERSION SYSTEM NAME: Eawela Intake

& DIVERSICMN WORKS OPERATOR B. OWMER OF DIVERSION WORKES SITE
Farn rama: M0lokai Ranch, Ltd. Farn namme: Mo lokal Ranch, Ltd.
Contact parson: _Kevin Unemori Cortadt parson: _Eevin Unemorci
Addregs: F-0. Box B Address: P-0. Box @
Maunaloca, Molokai, HI Maonaloa, MDlokai, HI
Zip: Y6770 Phone: J12-27167 ﬂp:@uﬁ??n Phong: 4= 4 187

C. STREAM DIVERSION LOCATION
Tax Map Kay: 5-4-03 _ Teown, Place, Distict: Kawela
Atiach USGS “Ouad” map (scals 1:24,000), tax map, or oihid map showing (he diversion location.

[. STREAM DATA
Streamilow at diversion sia 2T Perarnial (weis s sk towng) [ INtSnmittant {Channs i somsines dry)
iz sireamilow gaged? [ Yes [ Mo
i yes, provide gage narme, and show location on map. Mame: __Kawela Intake
Avamage flow belors diversion; 100 mymgs poem o

E. DIVERSHIN STRUCTURE DATA
Yaar consinuched: 14488 ERVEION |wbw st i it }§ 3750
Diversion structene is: [ Concrete [ Wood  fg Pipe [ Other {esaba):

Divarrted fow is: 0 Cominglled 7] Uncontralied
Diverlable capacly is: 75 Omgd [Qapm [ cs

Submit an "as-buil* drawing and dated photograph of the diversion warks, @ available.

- . . (oominued over)
For Official Use Only:
Diader ragwied. Date accaptad:
Figld checkad by: Dirlar: Latfude: Hydralagic Linit:
Comments: Longitude: State Diversion Na.. ______

Aaleranctt. Hiviel Roviied Siwfuiey, Chagser 1740
Harii Admistitrative Fuss, Chapies 13167 . 13179

EXHIBIT 1
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F. DECLARATION OF WaTER USE

Lgéallona per month (millicns)
. 1IN
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‘Waler Lisars Signajure: Diate:
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MEMORANMDUM Log no. 38952
TO: M. Kaleo Manuel, Deputy Director

Commission on VWater Resources Management

FROM: LAINIE BERRY, Wildlife Program Manager
Division of Forestry and Wildlife

SUBJECT: Division of Forestry and Wildlife Comments for the Stream Diversion Works
Permit (SDWP.5970.4) Application for the West Kawela Stream on Moloka'i

The Department of Land and Natural Resources, Division of Forestry and Wildlife {DOFAW) has
received your request for comments for the SDWP.55970.4 application fo remove and abandon
the Registration of Stream Diversion Works and Declaration of Water Lise No. 862 4 on the West
Kawela Stream located on the island of Moloka'i; TME: (2) 5-4-003:026. The proposed project
consists of removing all the existing piping within the stream bed and broken concrete (if any)
within the immediate area of the diversion dam using hand tools only.

State-listed waterbinds such as the Hawaiian stilt (Himanfopus mexicanus knudsen’) and
Hawaiian coot (Fuiica alfai) could potentially occur at or in the vicinity of the proposed project
site. It is against State law to ham or harass thess species. If any of these species are present
during construction, all activities within 100 feet (30 meters) should cease and the bird or birds
should not be approached. Work may continue after the bird or hirds leave the area of their own
accord. If a nest is discovered at any point, please contact the Moloka'l Branch DOFAW Office
at (808) 553-1745.

DOFAW recommends minimizing the movement of plant or soil matenal between worksites. Soil
and plant materal may contain detrimental fungal pathogens (e.g., Rapid ‘Ohi'a Death),
vertebrate and invertebrate pests (e.g., Coqui Frogs, Little Fire Ants, etc.), orinvasive plant parts
(e.q., Albizia, Barbados Goosebemy, Bo Tree, etc) that could ham our native species and
ecosystems.  We recommend consulting the Moloka'iMaul Invasive Species Commitiee
{MoMISC) at (808) 553-5236 ext. 6585 to help plan, design, and construct the project, leam of
any high-risk invasive species in the area, and ways 1o mitigate their spread. All equipment,
materials, and personnel should be cleaned of excess soil and debris to minimize the risk of
spreading invasive species.

EXHIBIT 2
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Although Rapid ‘Ohi'a Death is not known to occur on Molokad, we urge caution if working
around any ‘Ghi'a trees to avoid injuring them as a best practice precautionary measure to
prevent spread of the disease.

We appreciate your efforts to work with our office for the conservation of our native species.
These comments are general guidelines and should not be considered comprehensive for this
site or project. It is the responsibility of the applicant to do their own due diligence to avoid any
negative environmental impacts. Should the scope of the project change significantly, or should
it hecome apparent that threatened or endangered species may be impacted, please contact
our staff as soon as possible. If you have any questions, please contact Myma N. Girald Pérez,
Protected Species Habitat Conservation Planning Associate at (808) 265-3276 or myma girald-

EETQ@”HWH”-QQE.
Sincerely,
P vy ’Ju.-l:,,
LAINIE BERRY

Wildlife Program Manager
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From: Asman, Lindsy

To: Alakai, Rebecca R

Subject: [EXTERNAL] East (5971.4) and West (54970.4) Gulch Stream Diversion Works Permit Applications - FWS
Comments

Date: Friday, February 3, 2023 2:12:05 PM

Attachments: SDWP 5971 4.East Kawela Gulch Diversion Molokai.pdf
SDWP 5970 4.West Kawela Gulch Diversion Molokai.pdf
Plant Avoidance and Minimization M res FINAL Feb 2022.docx

BMPs For Work In or Around Aquatic Environment revised Nov 2018.doc

Hello Rebecca,

Thank you for requesting our comments, and we apologize for the delayed response. We have
the following recommendations related to these permit applications:

1. There are a few points for the listed plant Sesbania tomentosa in the area. We
recommend implementing the plant avoidance and minimization measures attached if
any work would occur in the nearby terrestrial areas.

2. Please employ applicable Best Management Practices for any inwater work (see
attached).

Thank you!
Lindsy Asman (she/her) Why are pronouns important?

Island Team Manager for Hawai'i Island and Maui Nui
Pacific Islands Fish and Wildlife Office

U.S. Fish and Wildlife Service

300 Ala Moana Blvd., Room 3-122, Honolulu, HI 96850
Work Phone: 808-792-9490

https: f ificislan

EXHIBIT 3
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U.S. Fish and Wildlife Service
Recommended Standard Best Management Practices (BMPs)

The U.S. Fish and Wildlife Service (Service) recommends the following measures are
incorporated into project planning to avoid or minimize impacts to fish and wildlife resources.
Incorporation of these BMPs may reduce negative impacts to aquatic habitats from project
construction-related activities. These BMPs are recommended in addition to, and do not over-
ride any terms, conditions, or other recommendations prepared by the Service, other Federal,
state, or local agencies. Please contact the Service Aquatic Ecosystems Conservation Program at
808-792-9400 with any questions.

1. Authorized dredging and filling-related activities that may result in the temporary or
permanent loss of aquatic habitats should be designed to avoid indirect, negative impacts
to aquatic habitats that extend beyond the planned project area.

2. Dredging/filling in the marine environment should be scheduled to avoid coral spawning
and recruitment periods, and sea turtle nesting and hatching periods. Because these
periods vary throughout the Pacific islands, we recommend contacting the relevant local,
state, or Federal fish and wildlife resource agency for site specific guidance.

3. Turbidity and siltation from project-related work should be minimized and contained
within the project area by silt containment devices and curtailing work during flooding or
adverse tidal and weather conditions. The BMPs should occur for the life of the
construction period until turbidity and siltation within the project area is stabilized. All
project construction-related debris and sediment containment devices should be removed
and disposed of at an approved site.

4. All project construction-related materials and equipment (i.e., dredges, vessels, backhoes,
silt curtains, etc.) to be placed in an aquatic environment should be inspected for
pollutants including, but not limited to; marine fouling organisms, grease, oil, etc., and
cleaned to remove pollutants prior to use. Project related activities should not result in
any debris disposal, non-native species introductions, or attraction of non-native pests to
the affected or adjacent aquatic or terrestrial habitats. Implementing both a litter-control
plan and a Hazard Analysis and Critical Control Point plan (HACCP — see
https://www.fws.gov/policy/A1750fw1.html) can prevent attraction and introduction of
non-native species.

5. Project construction-related materials (i.e., fill, revetment rock, pipe, etc.) should not be
stockpiled in, or in close proximity to aquatic habitats and should be protected from
erosion (e.g., with filter fabric, etc.), to prevent materials from being carried into waters
by wind, rain, or high surf.

6. Fueling of project-related vehicles and equipment should occur away from the aquatic
environment and a contingency plan to control petroleum products accidentally spilled
during the project should be developed. The plan should be retained on site with the
person responsible for compliance with the plan. Absorbent pads and containment booms
should be stored on-site to facilitate the clean-up of accidental petroleum releases.

7. All deliberately exposed soil or under-layer materials used in the project near water
should be protected from erosion and stabilized as soon as possible with geotextile, filter
fabric or native or non-invasive vegetation matting, hydro-seeding, etc.

7
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STANDARD STREAM DIVERSION WORKS PERMIT CONDITIONS
(Revised December 15, 2020)

1. The permit application and staff submittal approved by the Commission at its meeting on the above date
shall be incorporated herein by reference.

2. The permittee, owner and/or operator of the stream diversion works shall provide and maintain an
approved meter or other appropriate device or means for measuring and reporting total water usage on a
monthly (calendar or work schedule) basis to the Commission per HAR 813-168-7 Report of Water Use.

2. The project may require other agency approvals regarding wetlands, water quality, grading, stockpiling,
endangered species, and floodways. The permittee shall comply with all other applicable statutes,
ordinances, and regulations of the Federal, State and county governments, including, but not limited to,
instream flow standards.

3. The permittee, his successors, assigns, officers, employees, contractors, agents, and representatives, shall
indemnify, defend, and hold the State of Hawaii harmless from and against any claim or demand for loss,
liability, or damage including claims for property damage, personal injury, or death arising out of any act
or omission of the permittee or his successors, assigns, officers, employees, contractors, and agents under
this permit or related to the granting of this permit.

4. The permittee shall notify the Commission, by letter, of the actual dates of project initiation and
completion. The permittee shall submit a set of as-built plans and photos in pdf format of the completed
work to the Commission upon completion of this project. This permit may be revoked if work is not
started within six (6) months after the date of approval or if work is suspended or abandoned for six (6)
months, unless otherwise specified. The proposed work under this stream channel alteration permit shall
be completed within two (2) years from the date of permit approval, unless otherwise specified. The
permit may be extended by the Commission upon showing of good cause and good-faith performance. A
request to extend the permit shall be submitted to the Commission no later than three (3) months prior to
the date the permit expires. If the commencement or completion date is not met, the Commission may
revoke the permit after giving the permittee notice of the proposed action and an opportunity to be heard.

5. Before proceeding with any work authorized by the Commission, the permittee shall submit one set of
construction plans and specifications in PDF format to determine consistency with the conditions of the
permit and the declarations set forth in the permit application.

6. The permittee shall implement site-specific, construction Best Management Practices in consultation with
the DOH Clean Water Branch and other agencies as applicable, that are designed, implemented, operated,
and maintained by the permittee and its contractor to properly isolate and confine activities and to contain
and prevent any potential pollutant(s) discharges from adversely impacting State waters per HRS Ch.
342D Water Pollution; HAR 811-54-1 through 811-54-8 Water Quality Standards; and HAR Ch. 11-55
Water Pollution Control, Appendix C.

7. The permittee shall protect and preserve the natural character of the stream bank and stream bed to the
greatest extent possible. The permittee shall plant or cover lands denuded of vegetation as quickly as
possible to prevent erosion and use native plant species common to riparian environments to improve the
habitat quality of the stream environment.

8. Inthe event that subsurface cultural remains such as artifacts, burials or deposits of shells or charcoal are
encountered during excavation work, the permittee shall stop work in the area of the find and contact the
Department’s Historic Preservation Division immediately. Work may commence only after written
concurrence by the State Historic Preservation Division.

EXHIBIT 4
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LEGAL AUTHORITIES

Water as a Public Trust. The four public trust purposes are:
1. Maintenance of waters in their natural state.
2. Domestic water use of the general public, particularly drinking water.
3. The exercise of Native Hawaiian and traditional and customary rights, including
appurtenant rights. Waiahole, 94 Hawaii 97; 9 P.3d 409 (2000).
4. Reservations of water for use on Hawaiian home lands. Waiola O Molokai, Inc., 103
Hawaii 401; 83 P.3d 664 (2004).

Activities on undeveloped lands. Public Access Shoreline Hawaii v. Hawaii County Planning
Commission (PASH I). 79 Hawaii 246 (1993).

HRS §174C-26 Filing of declaration. (a) Any person making a use of water in any area of the
State shall file a declaration of the person’s use with the commission within one year from the
effective date of rules adopted to implement this chapter.

(b) When the commission requires filing of declarations by rules, it shall cause public
notice of the rule to be given statewide for filings in the city and county of Honolulu and
areawide or countywide statewide for filings in counties other than the city and county of
Honolulu. The commission shall also cause notice of the rules to be given by mail to any person
required to file of whom the commission has or could readily obtain knowledge or who has
requested mailed notice to be given when the commission adopts rules requiring the filing of
declarations.

(©) The declarations shall be in such form and contain such information as the
commission by rule prescribes, including the quantity of water used, the purpose or manner of
the use, the time of taking the water, and the point of withdrawal or diversion of the water. Each
declaration shall contain a statement, signed and sworn to by the person required to file the
declaration, or by some other person duly authorized in the person's behalf, to the effect that the
contents thereof are true to the best of the person's knowledge and belief.

HRS §174C-71 Protection of instream uses. The commission shall establish and administer a
statewide instream use protection program. In carrying out this part, the commission shall
cooperate with the United States government or any of its agencies, other state agencies, and the
county governments and any of their agencies. In the performance of its duties the commission
shall:

(2) Establish interim instream flow standards;

(D)  Inconsidering a petition to adopt an interim instream flow standard, the
commission shall weigh the importance of the present or potential instream
values with the importance of the present or potential uses of water for
noninstream purposes, including the economic impact of restricting such uses;

(3) Protect stream channels from alteration whenever practicable to provide for fishery,
wildlife, recreational, aesthetic, scenic, and other beneficial instream uses;

(A)  The commission shall require persons to obtain a permit from the commission
prior to undertaking a stream channel alteration; provided that routine
streambed and drainageway maintenance activities and maintenance of existing
facilities are exempt from obtaining a permit;

EXHIBIT 5
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(C)  The commission shall establish guidelines for processing and considering
applications for stream channel alterations consistent with section 174C-93;

HRS §174C-92 Registration of existing stream diversion works. Any person owning or
operating a stream diversion works within or outside of a water management area shall register
such work with the commission. Registration shall be on the forms provided by the commission.
Reporting requirements on the registration forms shall be reasonable.

HRS §174C-95 Abandonment. Any owner of any stream diversion work wishing to abandon or
remove such work shall first obtain a permit to do so from the commission.

HAR 813-168-2 Definitions.

“Instream flow standard” means a quantity or flow of water or depth of water which is
required to be present at a specific location in a stream system at certain specified times of the
year to protect aquatic life, wildlife, recreational, aesthetic, scenic, and other beneficial instream
uses.

“Instream use” means beneficial uses of stream water for significant purposes which are
located in the stream and which are achieved by leaving the water in the stream. Instream uses
include, but are not limited to:

(1) Maintenance of aquatic life and wildlife habitats;

(2) Outdoor recreational activities;

(3) Maintenance of ecosystems such as estuaries, wetlands, and stream vegetation;

(4) Aesthetic values such as waterfalls and scenic waterways;

(5) Navigation;

(6) Instream hydropower generation;

(7) Maintenance of water quality;

(8) The conveyance of irrigation and domestic water supplies to downstream points of

diversion; and

(9) The protection of traditional and customary Hawaiian rights.

“Stream diversion” means the act of diverting, pumping or otherwise removing water from a
stream into a channel, ditch, pipeline, or other conduit.

“Stream diversion works” means any artificial structure, excavation, pipeline, or other
conduit constructed singly or in combination, for the purpose of diverting or otherwise removing
water from a stream into a channel, ditch, tunnel, pipeline, etc.

HAR 813-168-5 Declaration of water use. (a) Any person making a use of water from a well or
stream diversion works in existence on the effective date of these rules in any area of the state
shall file a declaration of the person’s use with the commission within one year from the
effective date of these rules.

(©) Declarations by the user shall be made on forms provided by the commission and
shall contain information including, but not limited to, the location of the water sources and all
usage-related facts, or information within his knowledge or possession. The user shall include a
declaration of the manner, purposes, and time in which the water source is being used and
operated, the rate and volume of water being withdrawn or diverted therefrom, and the method or
means of measuring and controlling the water taken or used. Each declaration shall contain a
statement, signed and sworn to by the person required to file the declaration, or by some other
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person duly authorized in the person's behalf, to the effect that the contents thereof are true to the
best of the person's knowledge and belief.

HAR 813-168-31 Registration of existing stream diversion works. Within one year from the
effective date of these rules, the owner or operator of any stream diversion works in any area of
the state shall register such facility with the commission. Registration shall be on the forms
provided by the commission and shall include information such as location, dimensions,
elevations, divertible capacity, construction plans, method of measuring flows, and all other facts
or information reasonably required.

HAR 813-168-35 Abandoned stream diversion works. (a) The owner of any stream diversion
works wishing to abandon or remove such works shall first obtain a stream diversion permit
issued or caused to be issued by the commission. No abandonment work shall be undertaken by
the applicant until such a permit is issued by the commission.
(b) Each application for a stream diversion permit to perform abandonment work shall be
made on forms furnished by the commission, shall not require a fee, and shall include:
(1) The name and address of the applicant;
(2)  The location and description of the proposed stream diversion work abandonment;
(3)  An assessment of the impact the abandonment will have on the stream environment;
(4)  Relevant maps, plans, and drawings; and
(5)  Other information as may be necessary for the commission to determine the merits of
the proposed stream channel alteration, including any hazards to public health, safety,
or welfare, and the desirability of issuing a permit.

HAR 813-169-47 Interim instream flow standard for Molokai. The Interim Instream Flow
Standard for all streams on Molokai, as adopted by the commission on water resource
management on June 15, 1988, shall be that amount of water flowing in each stream on the
effective date of this standard, and as that flow may naturally vary throughout the year and from
year to year without further amounts of water being diverted offstream through new or expanded
diversions, and under the stream conditions existing on the effective date of the standard.
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