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STAFF SUBMITTAL
COMMISSION ON WATER RESOURCE MANAGEMENT

August 15, 2023
Honolulu, Hawai‘i

Approval of Surface Water Use Permit Application (SWUP.5934.6) for
New Uses with Special Conditions, Michele Hoopii for 256,555 gpd; and
Find that Amendment to SWUP.2157.6 Issued to the Wailuku Water Company is Not Required;
Waihe‘e River, Waihe‘e Surface Water Management Area, Maui,
TMKs: (2) 3-2-018:027, 031, 032, 033

APPLICANT LANDOWNER
Michele Hoopii Same
58 Hoola Hou Street

Wailuku, HI 96793

SUMMARY OF REQUEST

Approve the following:

Surface Water Use Permit Application (SWUP.5934.6) for new uses to Michele Hoopii in the
amount of 256,555 gallons per day (gpd) consisting of 256,350 gpd (1.709 acres x 150,000
gallons per acre/day (gad)) for kalo and 205 gpd (0.082 acres x 2,500 gad) for diversified
agriculture.

TMK parcels (3) 3-2-018:027, 31, 32, and 33 make up the entirety of Land Commission Award
(LCA) 3429, LCA 3438, and LCA 3457 and describe po‘alima in the LCA and deed. Recognize
appurtenant rights in the amount of 534,450 gpd (3.563 acres x 150,000 gad). This use is
considered under the priority for the exercise of traditional and cultural practices.

Find that SWUP.2157.6 issued to the Wailuku Water Company (WWC) for system losses in the
amount of 2.73 mgd does not require to be amended. The requested amount of 256,760 gpd is
considered de minimis as it is less than 5% the total volume delivered of over 17 mgd to
authorized users across the Waihe‘e, Waiehu, ‘Tao and Waikapii surface water management
areas.
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LOCATION: Waihe‘e River, Waihe‘e, Maui. See Figure 1.

Figure 1: Subject location (red), Waihe‘e, Maui. Ditches are shown in yellow.

~ Waihe'e River

BACKGROUND

The North Waiehu Stream was the main water source to the property since before the Mahele of
1848.

Hoopii is the sixth generational descendant of the Mahele awardee who received a Hawaiian
Kingdom Government LCA 3429, LCA 3438, and LCA 3457. Water continuously flowed,
uninterrupted, until the sugar plantation modified the watercourses throughout Waiehu.

In 2014, waterflow to the property ceased completely and stopped taro growing. Prior to that,
the North Waiehu Stream Ditch was vandalized and not repaired by Wailuku Water Co., LLC.

On June 28, 2021, the Commission rendered its decision in Case Number CCH-MA 15-01. Itis
online at https://files.hawaii.gov/dInr/cwrm/cch/cchmal501/CCHMA1501-20210630-D&O.pdf
(D&O). While Hoopii was not part of the CCH, the D&O, Order No. 39, p. 306, stated that
SWUP.2157.6 issued to the WWC, “WWC is required to provide water from the Waihe‘e Ditch
for previous kuleana users of the North Waiehu Ditch.” Under Implementation, Line 203, p. 359
the Commission stated, “WWC is required to provide water from the Waihe‘e Ditch for previous
kuleana users of the North Waiehu Ditch.” Other water use permittees who previously received
water from the North Waiehu Ditch include Lester Nakama (Ciacci) (SWUP.2326.6), Lester
Nakama (SWUP.2328.6), and Lee and Nakama (SWUP.2330.6).
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On May 25, 2022, Act 27 A Bill for an Act Relating to the Disposition of Water Rights was
signed by the Governor. It is online and may be viewed at
https://www.capitol.hawaii.gov/slh/Years/SLH2022/SL. H2022 _Act27.pdf. The following
sections were amended:

Section 174C-5, HRS, General Powers and Duties. “(15) Shall determine appurtenant
water rights, including but not limited to the quantification of the amount of water
and the specification of the water course or the means of access and delivery entitled
to by that right, which determination shall be valid for purposes of this chapter.”

Section 174C-63, HRS, Appurtenant rights. Appurtenant rights are preserved. Nothing
in the part shall be construed to deny the exercise of an appurtenant right, including
access by the holder thereof to conduct activities necessary to assure the use, delivery,
and quality of water including temperature and turbidity, that shall not be
unreasonably withheld. A permit for water use based on an existing appurtenant right
shall be issued upon application. [Sueh]| The permit shall be subject to sections 174C-
26 and 174C-27and 174C-58 to 174C-62.”

Section 174C-101, HRS Native Hawaiian water rights. “(d) The appurtenant water rights
of kuleana and taro lands, along with those traditional and customary rights assured in
this section, including access by the holder thereof to conduct activities necessary to
assure the use, delivery, and quality of water including temperature and turbidity, that
shall not be unreasonably withheld, shall not be diminished or extinguished by a
failure to apply for or to receive a permit under this chapter.”

On September 20, 2022, by a 5-0 vote, the Commission on Water Resource Management
(Commission) approved Stream Diversion Works Permit (SDWP.5804.6) Application by
Wailuku Water Co., LLC to abandon Registration of Stream Diversion Works and Declaration of
Water Use No. 475.6, North Waiehu Ditch Intake on the North Waichu Stream.

On September 22, 2022, the Commission received the complete SWUP.5934.6 application for
new use for TMKs: (2) 3-2-018:027, 031-033. The total request is 256,760 gpd consisting of
256,555 gpd (1.709 acre x 150,000 gad) for kalo and 205 gpd (0.082 acres x 2,500 gad) for
diversified agriculture. Hoopii requested the recognition of appurtenant rights for LCA 3429,
LCA 3438, and LCA 3457.

The Surface Water Use Permit Application (Exhibit 1) and Public Notice (Exhibit 2) are on
online at https://dInr.hawaii.gov/cwrm/newsevents/notices/. The public notice was also
published in the Maui News on April 23 and May 3, 2023.

STREAM DESCRIPTION

Waihe‘e River occurs within the Waihe‘e surface water hydrologic unit (6022). Both the
National Hydrography Dataset and the Division of Aquatic Resources classify the Waihe‘e River
as perennial. The total drainage area of Waihe‘e River is 7.1 square miles with a maximum
basin elevation of 5,696 feet, the average rainfall is 32 inches per year, and the longest flow path
is 6.3 miles. On the basis of 24 years of complete records (climate years 1984-2007) at USGS
stream-gaging station 16614000 on Waihe‘e River near an elevation of 605 feet and above all
diversions, the minimum daily mean flow (Q100) was 14 million gallons per day (mgd) (the


https://www.capitol.hawaii.gov/slh/Years/SLH2022/SLH2022_Act27.pdf
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minimum flow occurred on 6 days over 22 years, an average of 0.3 days per year); the Qoo flow
was 24 mgd; the Q7o flow was 28 mgd; and the Qso flow was 34 mgd.

The two largest diversions on Waihe‘e River are (1) Waihe‘e Ditch near an elevation of about
620 feet; and, (2) Spreckels Ditch near an elevation of about 420 feet. The stream continues
another 2.2 miles to the ocean. There are numerous kuleana users diverting off of the stream and
all users are summarized in Table 2 below.

PROJECT DESCRIPTION

The applicant requests 256,555 gpd consisting of 256,350 gpd (1.709 acres x 150,000 gad) for
kalo and 205 gpd (0.082 acres x 2,500 gad) for diversified agriculture. See Table 1 for a
summary of the water use request.

Table 1. Summary of Water Use Request.

TMK Parcel Water Use Units or GPD/Unit or Requested
Category Net Acreage GPD/Acre Quantity of Use

(gpd)

(2) 3-2-018:027 Kalo 1.63 150,000 244,500

(2) 3-2-018:027 Diversified Agriculture 0.082 2,500 205

(2) 3-2-018:031 Kalo 0.035 150,000 5,250

(2) 3-2-018:032 Kalo 0.007 150,000 1,050

(2) 3-2-018:033 Kalo 0.037 150,000 5,550

TOTAL REQUESTED: 256,555 GPD

From the application, “The North Waiehu Stream was the main water source to property since
before the Mahele of 1848. Water flowed continuously and uninterrupted until the sugar
plantation modified the watercourses throughout Waiehu. At that time, water flowed from the
North Waiehu Stream and ditch and into a 6-inch “white pipe” that went over the Waihe‘e Ditch.
The “white pipe” continued south and parallel to the Waihe‘e Ditch and an old plantation road.
This is a shared source with Nakama, an existing permit holder. At the Wye joint basin, a 4-inch
“white pipe” turns north into an ‘auwai and then to the Hoopii property. Before flow stopped in
2014, there was a throw out pipe that routed from Hoopii to Nakama’s property and from there
the water flowed back into a ditch along side Malaihi Road that eventually connects to the
Spreckels ditch. That connection will be restored when the flow returns. The WWC should
place the “white pipe” that currently is located over the Waihee Ditch and put the pipe into the
Waihee Ditch per the D&O”.

See Figure 2 and Figure 3 for site photos.
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Figure 2: TMK (2) 3-2-018:027, 31-33, Waiehu, Maui. From the County pictometry website, dated June 28, 2022.
Source: County of Maui pictometry website, dated June 28, 2022.

North Waiehu

SWUP.2328.6 Nakama

Wye J'Oim/' Old plantation read

basin

|

SWUP.2326.6 Nakama
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i,

emenﬂue carryng North Waiehu Stream water to Cement basin cbnectng to “white pipe”. Shared source
“white pipe” over Waihe‘e Ditch. Shared source with with Nakama.
Nakama.

Start of 6-inch “white pipe” over Waihe‘e Ditch. Shared continues south parallel to Waihe‘e Ditch
source with Nakama. and along old plantation road. Shared source with
Nakama.

Wye joint basin — 4-inch °
property.
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Before 2104 loss of water from te North Waiehu Stream
and ditch.

&m iﬁ
Before 2104 Ioss of water from the North Walehu Stream After 2014 and Ioss of water from the North Waiehu
and ditch. Stream and ditch.

Aftr 2014 and loss of water from the North Wai
Stream and ditch.

TMK 3-2-018:027, 31-33 makes up the entirety of Land Commission Award 3429, LCA 3438,
and LCA 3457 and describe po‘alima in the LCA and deed. There is no reservation language in
the deed. See Exhibit 3.
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AGENCY REVIEW COMMENTS

Maui County, Department of Water Supply: No comments received.

Maui County, Mayor’s Office: No comments received.

Maui County, Planning Department: No objections.

Department of Hawaiian Home Lands (DHHL): Comment #1. There is a discrepancy between
the Surface Water Use Permit Application Notice Letter (SWUPANL) and the SWUPA itself.
The SWUPANL wrote the proposed water use is for 256,350 gallons per day for diversified
agriculture of 22 acres. However, the SWUPA requests 510,000 gallons per day in Item No. 9,
while calculating 256,350 gallons per day for Item No. 18 Table No. 1. Please check this
discrepancy.

Comment #2: For wetland kalo, various studies show water demands can range from
100,000 to 300,000 gpd/acre, with temperature as one of the key factors to prevent rot. USGS
shows that net consumptive use is 50,000 gpd/acre, with the additional water flow that is
returned to the stream is needed to manage temperature and account for ditch losses. However,
the SWUPA notes that there will be no diverted water returned to the stream or ditch. The
Department requests the application be supplemented to provide more detail on this matter.

Comment #3. The applicant notes that their water use and rights predate the passage of
the Hawaiian Homes Commission Act. We believe that it is also necessary to note here that the
use the applicant is proposing is for a public trust use of water and that Hawai'i case law there is
no priority among public trust uses of water, and there should be sufficient water in this area for
all public trust uses.

Request #1. The CWRM has a statutory obligation described in Section 101 of the Water
Code (HRS § 174C) as follows: "Decisions of the commission on water resource management
relating to the planning for, regulation, management, and conservation of water resources in the
State shall, to the extent applicable and consistent with other legal requirements and authority,
incorporate and protect adequate reserves of water for current and foreseeable development and
use of Hawaiian home lands as set forth in Section 221 of the Hawaiian Homes Commission
Act." The CWRM can act to reserve water for DHHL on its own action, when petitioned for
action by DHHL, or when required in response to a request for another party to lease or license
state waters under HRS 171-58. In designated water management areas, CWRM has adopted
reservations of water through a rule making process under HRS 1 74C-49(d). For non-designated
areas they have reserved water during regular meetings under HRS 1 74C-10 1. We believe the
CWRM is obligated, and we hereby request that in conjunction with this application and others
in the area they reserve for DHHL by rule sufficient water for proposed homesteads at
Pulehunui. DHHL is prepared to cooperate in this effort,, DHHL recognizes and supports the
other public trust uses in this area, such as this application. The Department humbly requests the
CWRM accommodates DHHL 's unmet needs as well. See Exhibit 4.

CWRM Staff Response: Comment 1. Table 1 (of the application and public notice)
showed a total of 256,350 gpd. However, the correct request is 256,555 gpd and is found
in Table 2 of the application and consists of 256,350 gpd (1.709 acres x 150,000 gad) for
kalo and 205 gpd (0.082 acres x 2,500 gad) for diversified agriculture.
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Comment 2. Before flow stopped in 2014, there was a throw out pipe that routed from
Hoopii to Nakama’s property and from there the water flowed back into a ditch alongside
Malaihi Road that eventually connects to the Spreckels Ditch. That connection will be
restored when the flow returns.

Per the D&O, Conclusions of Law:

68.  The Commission concludes that 150,000 gad as the current general
irrigation requirement for lo‘i kalo is a reasonable use, or the quantity that is necessary
for economic and efficient utilization. 150,000 gad is the average irrigation requirement
over the 14-15 month period from planting to harvest.

90. “(W)ater use for diversified agriculture on land zoned for agriculture is
consistent with the public interest. Such use fulfills state policies in favor of reasonable
and beneficial water use, diversified agriculture, conservation of agricultural lands, and
increased self-sufficiency of this state. See Haw. Const. art. XI sec. 1 & 3; HRS sec.
174C-2(c).” Waiahole I, 94 Hawaii at 162, 9 P.3d at 474.

95. The Commission therefore does not adopt a higher amount for small
farmers versus larger farmers but instead adopts the lesser amount, 2,500 gad, as the
maximum irrigation requirement for both large- and small-scale agriculture of all types of
crops, including nurseries, orchards, and golf courses. Applicants seeking lesser amounts
will not have their permits increased to the maximum requirement of 2,500 gad, and
applicants seeking larger amounts will be permitted at the maximum of 2,500 gad, except
when the larger requests are justified. Standards such as HDOA'’s for specific crops will
not be accepted in lieu of specific justifications for amounts larger than 2,500 gad,
because they have been shown to generally over-estimate irrigation requirements. (FOF
305-306.).

Comment 3. Per the D&O, Conclusions of Law:

6. Given the diverse and not necessarily complementary range of water uses,
even among public trust uses alone, (the Court) consider(s) it neither feasible nor prudent
to designate absolute priorities between broad categories of uses under the water
resources trust. There are no absolute priorities between uses under the water resources
trust...(and) the Commission inevitably must weigh competing public and private water
uses on a case-by-case basis, according to any appropriate standards provided by law.
(Waiahole 1, 94 Hawai‘i at 142, 9 P.3d at 454.)

Request 1. On December 16, 2020, DHHL petitioned the Commission to reserve
1,327,500 gpd from East Maui streams for use on its Piilehunui South tract. On
November 15, 2022, the Commission approved a reservation of 2.05 cubic feet per
second (1.3275 mgd) for DHHL from the East Maui Irrigation System from the Huelo
region streams. Should DHHL require additional water for its Pilehunui North tract, we
recommend that DHHL work with Commission staff to develop a suitable water
reservation from either the Na Wai ‘Eha or East Maui region in the future.

Department of Land and Natural Resources (DLNR), ‘Aha Moku: No comments received.

DLNR, Aquatic Resources: No comments.
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DLNR, Engineering: No comments.

DLNR, Forestry and Wildlife (DOFAW): No comments received.

DLNR, Historic Preservation: No concurrence letter received.

CWRM Staff Response: Approval of the application is subject to SHPD Project No.
2023PR00890 concurrence. If SHPD requires conditions, delegation authority to Deputy
Director will be added as a special condition.

DLNR, Land Division: No comments received.

DLNR, State Parks: No comments received.

Dept. of Health (DOH), Clean Water Branch: The DOH standard comments are online on the
DOH website at: https://health.hawaii.gov/cwb/files/2018/05/Memo-CWB-Standard-

Comments.pdf.

CWRM Staff Response: The lead agency for the protection of water quality is the
Department of Health, Clean Water Branch, which administers the Federal Clean Water
Act (33 U.S.C. §1251 et seq.) and the State Water Pollution Act (HRS Ch. 342D; HAR
Ch. 11-54 Water Quality Standards; and HAR Ch. 11-55 Water Pollution Control). HAR
§11-54-1 through §11-54-8 defines Best Management Practices and water quality criteria
applicable to inland and nearshore waters and are based on the Federal Clean Water Act.
HAR Ch. 11-55 Appendix C defines discharges of storm water associated with
construction activity. HRS 174C-66 states that the DOH oversees the State’s water
quality control program.

Office of Hawaiian Affairs: No comments received.

US Army Corps of Engineers: No objections.

US Fish and Wildlife Service (FWS): No objections.

Public Comments: No comments received.

TRADITIONAL AND CUSTOMARY PRACTICES

In its D&O in contested case hearing CCH-MA15-01, the Commission concluded that, “the
required elements to qualify as a constitutionally protected traditional and customary practice
have been established through testimony that kalo growing existed throughout all four
watersheds prior to November 25, 1892, that the practice is related to family needs for
subsistence, and that the manner in which the practice is conducted is consistent with tradition
and custom. Pratt I, 124 Hawaii at 352-54, 243 P.3d at 312-15. Therefore, existing and/or new
water use permits for traditional and customary practices associated with growing kalo are issued

10
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in this case to any applicant who qualifies as a Native Hawaiian within the guidelines set forth in
PASH and who do not intend to grow kalo for a commercial purpose” (COL 181).

1)

2)

3)

The identity and scope of cultural, historical, or natural resources in which traditional and
customary native Hawaiian rights are exercised in the area.

The Applicant stated, “I am the sixth generational descendant of the Mahele awardee who
received a Hawaiian Kingdom Government land patent for our Kuleana land, also known
as TMK: 3-2-018-027 in which water continuously flowed, uninterrupted, until the sugar
plantation modified the watercourses throughout Waiehu. Generational family history
and knowledge of Waiehu were shared to me and my siblings of sacred sites gathering
areas, fishing methods and traveling routes used by royalty. My family has lived
cultivated, and are buried in Waiehu. One of the old watercourses from North Waiehu
Stream flowed through Maniania Ditch and fed numerous Kuleana lands registered and
awarded to Hawaiian families who cultivated taro, native plants, trees, flowers, and
animals for subsistence. Taro continued to be grown on our kuleana land, also known as
TMK: 3-2-018-027, until 2014 when North Waiehu Stream Ditch was damaged and not
repaired by Wailuku Water Company. We are currently struggling to maintain the sparse
taro growing without flowing water.”

CWRM Staff Response: Cultural, historical, and natural resources in which traditional
and customary native Hawaiian rights rely on are known to exist throughout the Wailuku
area. There are 37 out of 40 surface water use permittees who’s source of water is the
Waihe‘e River have Priority 1 uses consisting of domestic, appurtenant and traditional
and customary practice rights. See Table 2. No comments were received by DLNR
‘Aha Moku. No comments were received from the public. There were no historic sites
identified on the applicant’s parcel.

The extent to which those resources, including traditional and customary native Hawaiian
rights, will be affected or impaired by the proposed action.

The Applicant stated, “The restoration of water to our Kuleana land, also known as TMK:
3-2-018-027, will re-establish the cultivation of taro once abundant on the land. It will
also re-establish the cultivation of banana trees, mango trees, jack fruit trees, lilikoi vines,
avocado trees, ulu trees, gingers flowers, and many other native plants, trees, vines, and
flowers. In addition, it will provide for eventual drinking water and running water for
farm and living facilities.”

CWRM Staff Response: There are no anticipated impacts to traditional and customary
practices from the proposed use.

What feasible action, if any, could be taken by the Commission in regards to this
application to reasonably protect native Hawaiian rights.

The Applicant stated, “Enforce the Na Wai Eha Final Decision Findings of Fact
Conclusion of Law and Decision & Order - Case Number CCH-MA 15-01: The ruling

11
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stipulates the return of water to “kuleanas previously provided water from the North
Waiehu Ditch, continue to serve the Waichu Kuleana users from the Waihe‘e Ditch, and
modify the inactivated North Waiehu diversion located just above the Waihee Ditch to
facilitate passage of native stream species”. In doing so, this will restore water back to
the kuleana for kalo restoration. Existing infrastructure already exists. Allow for a new
water intake pipe into Waihe‘e Ditch at point of "White Pipe" currently located above
Waihe‘e Ditch. See Exhibit.”

CWRM Staff Response: While staff don’t anticipate any impacts on traditional and
customary practices, there may be times of drought that may limit or impact streamflow
that traditional and customary practices rely on. Therefore, the submission of an
individual water shortage plan and participation in the Commission’s future water
planning process are feasible actions that the applicant can take to mitigate impacts.

HRS CHAPTER 343 — ENVIRONMENTAL ASSESSMENT (EA) COMPLIANCE

Under Hawaii Revised Statutes (HRS) §343-5(a), an EA shall be required for actions, as
summarized in part below, that propose:

(1)
)
3)
4
)
(6)

(7)
®)

)

use of state land or county lands, or the use of state or county funds;

use within any land classified as a conservation district;

use within a shoreline area;

use within any historic site as designated in the National Register or Hawaii Register;
use within the Waikiki area of O‘ahu;

any amendments to existing county general plans where the amendment would result in
designations other than agriculture, conservation, or preservation;

any reclassification of any land classified as a conservation district;

construction of new or the expansion or modification of existing helicopter facilities
within the State, that may affect: (A) any land classified as a conservation district; (B) a
shoreline area; or (C) any historic site as designated in the National Register or Hawaii
Register;

any (A) wastewater treatment unit, except an individual wastewater system or a
wastewater treatment unit serving fewer than fifty single-family dwellings or the
equivalent; (B) Waste-to-energy facility; (C) Landfill; (D) Oil refinery; or (E) Power-
generating facility.

CWRM Staff Response: The proposed action does not trigger an EA.

STAFF REVIEW (Surface Water Use Permit Application)

Hawaii Revised Statutes (HRS) Section 174C-49(a) establishes seven (7) criteria that must be
met to obtain a water use permit. An analysis of the proposed permit to these criteria follows:

(1)

Can be accommodated with the available water source.

CWRM Staff Response: The D&O created a priority system of uses (COL no. 174, p.

12
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August 15, 2023

291). Priority 1 uses are legally recognized appurtenant rights, traditional and customary
Native Hawaiian rights, domestic uses of the general public, the Department of Hawaiian
Home Lands reservations, and the Maui Department of Water Supply uses. Priority 2 are
other existing uses. Priority 3 is diversified agriculture, including commercial lo‘i kalo.
Priority 4 are new uses not based on appurtenant rights.

Per the D&O, Decision and Order:
The IIFS for Waihe‘e River is modified to be as follows:

3.

a.

b.

(45

above all diversions at gauging station 16614000 near an altitude of about 605
feet the flow will remain as designated on December 10, 1988, estimated by
USGS, based on data from 1984-2005, as Qoo of 24 mgd, Q70 of 28 mgd, and
Qso of 34 mgd;

just downstream of the Spreckels Ditch diversion, at about an altitude of 270
feet, the IIFS will be 11.44 mgd, representing the flow necessary to support
the majority of instream habitat (10 mgd) and instream traditional and
customary practices (1.44 mgd) associated with the downstream North
Waihe‘e ‘auwai®.

at the mouth of the River, the flow will be at least an estimated 6.0 mgd when
losses into the streambed, return flows from the ho‘i, and consumption are
factored in.

when the flow at USGS station 16614000 is below 19 mgd for three
consecutive days, the IIFS will be 11.15 mgd, theminimum amount agreed to
by all parties in the 2014 mediated settlement.

This amount represents the traditional and customary uses that are fed directly
from the stream and not through WWC'’s system).

Per the D&O, Decision and Order:
SWUP.2157.6 Wailuku Water Company.

39.

d.

WWC is required to find a way to provide water from the Waihe‘e Ditch for
previous kuleana users of the North Waiehu Ditch (see FOF 17).

A summary of surface water use permits from the Waihe‘e Surface Water Management
Area are shown in Table 2.

13
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Table 2: Surface Water Use Permits, Waihe'e Surface Water Management Area.

August 15, 2023

Total Amount

SWUP No. Permittee (gpd) Notes
ALLOCATION Waihe‘e River Q7o: 28 mgd 16,560,000 | USGS gage
Waihe‘e River IIFS: 11.44 mgd 16614000 above
Q70 — IIFS: 16.56 mgd or 16,560,000 gpd Waihe‘e and
Spreckels Ditches
Source: Waihe‘e Ditch
2298 / 2299 John Varel 895,500
2355 Fred Coffey 642
2342 Paul Higashino 301,250
2290/ 3905 Murray and Carol Smith 6,900
2326 / 2327 Lester Nakama (Ciacci) 165,000
2328 /2329 Lester Nakama 105,000
2330 /2331 Peter Lee & Lester Nakama 159,900
Permitted Use Total for Waihe‘e Ditch 1,634,192
Source: Spreckels Ditch
2249 Kenneth Kahalekai 289,750
2312 Kau‘i Kahalekai 416,400
2320/ 2321 Anakalea (Aloha Poi) 75,000
2262 / 2263 John Varel (Paleka) 52,275
2334 /2335 Burt Sakata & Peter Fritz 193,095
2225/ 2226 Michael Doherty 302,125
2280 / 2281 Thomas and Denise Texeira 23,838
2264 | 2265 Piko A‘o 734,075
2316 /2317 Gordon Apo (Aloha Poi) 109,500
22212222 Cordell Chang 76,125
2313 /2314 Charlene and Jacob Kana 173,000
2294 Bryan Sarasin, Sr. 148,750
2361 Kathleen DeHart 4,125
2231 /2232 Diannah Goo 72,600
2706 Hawaiian Islands Land Trust 1,350,000
2250 / 2251 Alfred and Ina Kailiehu 37,913
2318 /2319 Nolan Ideoka & Lester Nakama 115,500
2144 Living Waters Foundation 22,938
2153 Robert Hanusa 625
2182 Cecilia Chang (Jung) 684
2593 John Varel (Koolau Cattle Co.) 345,585
Permitted Use Total for Spreckels Ditch 4,543,903
Source: Waihe‘e River
2233 /2234 Diannah Goo 108,600
2227 Richard Emoto and Roy Ellis 61,000
2228 /2229 Faustino and Lovato-Rodrigues 100,500
2269 /2270 Michael Rodrigues 193,000
2283 Lorin Pang 2,500
2322 /2323 Barrett (Aloha Poi) 468,760
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Total Amount

SWUP No. Permittee (gpd) Notes
2252/ 2253 Crystal Koki 135,706
2324 | 2325 La‘a and Rodrigues 246,000
2364 William Freitas 75,660
2365 Diannah Lai Goo 157,500
3470 John Varel (Emmanuel Church) 150,000
2362 Joseph Alueta 300,000
Permitted Use Total for Waihe‘e River 1,999,226
TOTAL PERMITTED USE 8,177,321
ALLOCATION minus TOTAL PERMITTED USE 8,382,679

5934 Hoopii (pending) 256,555 | Waihe‘e Ditch

5947 Mundy 153,125 | Waihe‘e Ditch
REMAINING ALLOCATION AVAILABLE 7,972,999

2)

Is a reasonable-beneficial use as defined in section 174C-3.

CWRM Staff Response: Section 174C-3, HRS defines reasonable-beneficial use as “the
use of water in such a quantity as is necessary for economic and efficient utilization, for a
purpose, and in a manner which is both reasonable and consistent with the state and
county land use plans and the public interest”.

I. Purpose of Use

CWRM Staff Response: The applicant is requesting the use of non-potable water for kalo
and diversified agriculture. The Declaration of Policy section, §174C-2(c) HRS, states
that the Water Code shall be liberally interpreted to obtain maximum beneficial use of the
waters of the State for various purposes including industrial and irrigation uses.

II. Quantity Justification

CWRM Staff Response: The applicant is requesting 256,555 gpd consisting of 256,350
gpd (1.709 acres x 150,000 gad) for kalo and 205 gpd (0.082 acres x 2,500 gad) for
diversified agriculture. This amount is consistent with 150,000 gpd standard and 2,500
per the D&O, Conclusions of Law:

68. The Commission concludes that 150,000 gad as the current general
irrigation requirement for lo‘i kalo is a reasonable use, or the quantity that is necessary
for economic and efficient utilization. 150,000 gad is the average irrigation requirement
over the 14-15 month period from planting to harvest.

90. “(W)ater use for diversified agriculture on land zoned for agriculture is
consistent with the public interest. Such use fulfills state policies in favor of reasonable
and beneficial water use, diversified agriculture, conservation of agricultural lands, and
increased self-sufficiency of this state. See Haw. Const. art. XI sec. 1 & 3; HRS sec.
174C-2(c).” Waiahole I, 94 Hawaii at 162, 9 P.3d at 474.

95.  The Commission therefore does not adopt a higher amount for small
farmers versus larger farmers but instead adopts the lesser amount, 2,500 gad, as the
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3)

maximum irrigation requirement for both large- and small-scale agriculture of all types of
crops, including nurseries, orchards, and golf courses. Applicants seeking lesser amounts
will not have their permits increased to the maximum requirement of 2,500 gad, and
applicants seeking larger amounts will be permitted at the maximum of 2,500 gad, except
when the larger requests are justified. Standards such as HDOA’s for specific crops will
not be accepted in lieu of specific justifications for amounts larger than 2,500 gad,
because they have been shown to generally over-estimate irrigation requirements. (FOF
305-306.).

169. Domestic cultivation will be capped at 2,500 gad, consistent with the
amount allowed for diversified agriculture.

170.  The Commission also concludes that:

a. Domestic cultivation will be limited to approximately 1.0 acre at the
rate of 2,500 gad.

III. Efficiency of Use

CWRM Staff Response: The applicant states that irrigation practices include flood (kalo)
with a ho‘i that returns water to down gradient permittees, and trickle/drip for diversified
agriculture.

IV. Analysis of Practical Alternatives
The applicant stated the following:

a) Municipal: No municipal water source available to property.

b) Wastewater: No wastewater reuse since no municipal water or other water source.

c) Ditch system: Previous user of North Waiehu Stream via North Waiehu Stream
Ditch. Infrastructure is in place but waterflow severed from North Waiehu
Stream Ditch. Waihe‘e Ditch can provide water to TMK: 3-2-018-027.

d) Desalinization: Due to location, desalinization would not be feasible or financially
attainable.

e) Groundwater: Due to extensive research and financial needs, ground water would
not be feasible.

f) Conservation: No water conservation measures available.

g) Other: Not applicable.

CWRM Staff Response: Non-potable water is the recommended source for kalo and
diversified agriculture. The use is reasonable and beneficial. It meets the purpose,
quantity justification, efficiency, and there are no practical alternatives.

Will not interfere with any existing legal use of water.
CWRM Staff Response: There are 37 out of 40 surface water use permittees that have
Priority 1 uses consisting of domestic, appurtenant and traditional and customary practice

rights. See Table 2. A total of seven (7) surface water use permittees receive water from
the Waihe‘e Ditch. Existing use permittee’s SWUP.2326.6 Nakama, SWUP.2328.6
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Nakama, and SWUP.2330.6 Nakama are previous users of the North Waiehu Ditch and
per the D&O should get their water from Waihe‘e Ditch. Hoopii’s use should not
interfere with these users since water is conveyed to an existing 4-inch takeoff of the
main pipe to Nakama. She also has a ho‘i and it is estimated that 90% of the requested
amount will flow through the ho‘i and back to Nakama.

New use permit SWUP.3905.6 Smith, while not a previous user of the North
Waiehu Ditch, was approved for 5,850 gpd for diversified agriculture and 1,050 gpd for
domestic use in the D&O.

Appurtenant Rights. The applicant claims an appurtenant right.
Per the D&O, Conclusions of Law:

68. The Commission concludes that 150,000 gad as the current general
irrigation requirement for lo‘i kalo is a reasonable use, or the quantity that is necessary
for economic and efficient utilization. 150,000 gad is the average irrigation requirement
over the 14-15 month period from planting to harvest.

74. The Commission concludes that 150,000 gallons per acre per day (gad) for
lo‘i approximates the quantity of the appurtenant water rights to which that land is

entitled.
TMK Royal Patent (RP) | Description | Percent Recommended Amount
Land Commission (%)
Award (LCA)
3-2-018:027 LCA 3429 Po'alima 100 491,850 gpd
LCA 3438 (3.279 acres x 150,000 gad)
LCA 3457
3-2-018:031 RP 6099 Po'alima 100 10,650 gpd
LCA 3429 (0.071 acres x 150,000 gad)
3-2-018:032 RP 6163 Po'alima 100 20,850 gpd
LCA 3457 (0.139 acres x 150,000 gad)
3-2-018:033 RP 6163 Po'alima 100 11,100 gpd
LCA 3457 (0.074 acres x 150,000 gad)
Total 534,450 gpd
(3.563 acres x 150,000 gad)

Traditional And Customary Rights. Per the D&O, Conclusions of Law:

29. The requirements for persons claiming a constitutional right to engage in
traditional and customary practices are as follows:*®
a. Qualifying as a Native Hawaiian refers to “those persons whoare

‘descendants of native Hawaiians who inhabited the islands prior to 1778’
and who assert otherwise valid*® customary and traditional rights”; and

b. (O)nce a (person) qualifies as a native Hawaiian, he or she must then
establish that his or her claimed right is constitutionally protected as a
customary or traditional native Hawaiian practice.”

C. In other words, the right has two parts: a) that it is a customary or
traditional native Hawaiian practice; and b) that the practice is
constitutionally protected.

(Hanapi, 89 Hawai‘i at 186-187, 970 P.2d at495-496.)

17




Staff Submittal August 15, 2023
SWUP.5934.6 Waihe‘e, Maui

30.  There are four elements essential to such practices: 1) the purpose is to
fulfill a responsibility related to subsistence, cultural or religious needs of the
practitioner’s family; 2) the practice handed down was an established native Hawaiian
custom or tradition prior to 1892; 3) the practice is not for a commercial purpose; and 4)
the manner in which the practice is conducted is consistent with tradition and custom and
conducted in a respectful way. Pratt I, 124 Hawai‘i at 352-55, 243 P.3d at 312-15.)

31.  In reaffirming that Hawaiian usage must predate November 25, 1892, the
Hawai‘i Supreme Court also required that “it is established that the application of a custom
has continued in a particular area (emphasis added).” (PASH, 79 Hawai‘i at 442, P. 2d at
1263.)

32. The custom does not need to have been continuous since November 25,
1892 and can be established from expert testimony and kama‘aina witness testimony.
(PASH, 79 Hawai‘i at 450, 903 P.2d at 1271; Hanapi (, 89 Hawai‘i at 187, n. 12, 970
P.2d at 495, n. 12.)

33. “In order to meet his or her burden, a practitioner must bring forward
evidence that the practice handed down was an established native Hawaiian custom or
tradition prior to 1892.” (Pratt I, 124 Hawai‘i at 313, 243 P.3d at 353.)

Per the D&O, Decision and Order:

35. In awarding water for traditional and customary practices, and especially
providing water for lo‘i kalo, the users of traditional ‘auwai will be responsible to ensure
that the ‘auwai are sufficient to handle the flow for the initial users and all down ‘auwai
users as well.

36. The Commission also encourages the ‘auwai users to engage in collective
stewardship of the ‘auwai systems to use the allocated water responsibly, both in times of
abundance and more importantly during times of scarcity.

CWRM Staff Response: The applicant stated, “I am the sixth generational descendant of
the Mahele awardee who received a Hawaiian Kingdom Government land patent for our
Kuleana land, also known as TMK: 3-2-018-027 in which water continuously flowed,
uninterrupted, until the sugar plantation modified the watercourses throughout Waiehu.
Generational family history and knowledge of Waiehu were shared to me and my siblings
of sacred sites gathering areas, fishing methods and traveling routes used by royalty. My
family has lived cultivated, and are buried in Waiehu.

“One of the old watercourses from North Waiehu Stream flowed through Maniania Ditch
and fed numerous Kuleana lands registered and awarded to Hawaiian families who
cultivated taro, native plants, trees, flowers, and animals for subsistence. Taro continued
to be grown on our kuleana land, also known as TMK: 3-2-018-027, until 2014 when
North Waiehu Stream Ditch was damaged and not repaired by Wailuku Water Company.
We are currently struggling to maintain the sparse taro growing without flowing water.”

The applicant has claimed both an appurtenant right and a traditional and customary

practice right. Based on evidence presented, both appurtenant right and traditional and
customary right are affirmed.
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4

©)

(6)

(7

Is consistent with the public interest.

CWRM Staff Response: The public interest is defined under HRS §174C-2(c) “The state
water code shall be liberally interpreted to obtain maximum beneficial use of the waters
of the State for purposes such as domestic uses, aquaculture uses, irrigation and other
agricultural uses, power development, and commercial and industrial uses. However,
adequate provision shall be made for the protection of traditional and customary
Hawaiian rights, the protection and procreation of fish and wildlife, the maintenance of
proper ecological balance and scenic beauty, and the preservation and enhancement of
waters of the State for municipal uses, public recreation, public water supply, agriculture,
and navigation. Such objectives are declared to be in the public interest.”

The interpretation of the state water code to obtain maximum beneficial use of water
from the state includes agriculture as requested by this application. There were no public
comments or objections to this application. Because the use falls under agricultural uses,
this applicant meets the criteria to satisfy public interest.

Is consistent with state and county general plans and land use designations.

CWRM Staff Response: The Water Resource Protection Plan (WRPP), updated in 2019,
provides an outline for the conservation, augmentation, and protection of statewide
ground and surface water resources, watersheds, and natural stream environments. The
legal framework of the Code for the issuance of Water Use Permits (both ground and
surface water), is covered in more detail and context in the WRPP, Appendix D, and
Appendix I, Section 1.2. The proposed use is consistent with the Hawai‘i Water Plan.

The proposed uses are located in the State Agricultural District, and County zoning is
also Agriculture. The proposed uses are consistent with the state and county land use
designations.

Is consistent with County land use plans and policies.

CWRM Staff Response: The Maui Department of Water Supply updated the Maui Island
Water Use and Development Plan in 2022. The use of non-potable water for agricultural
use is consistent with County land use plans and policies.

Will not interfere with the rights of the department of Hawaiian Home Lands as provided
in Section 221 of the Hawaiian Homes Commission Act.

CWRM Staff Response: The Department of Hawaiian Home Lands (DHHL) has no water

reservations in the Waihe‘e Surface Water Management Area. All water use permits are
subject to the rights of DHHL. Therefore, this application will not interfere with DHHL.
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RECOMMENDATION

That the Commission:

1. Approve Surface Water Use Permit Application (SWUP.5934.6) to Michele Hoopii for new
uses in the amount of 256,555 gpd consisting of 256,350 gpd (1.709 acres x 150,000 gad) for
kalo and 205 gpd (0.082 acres x 2,500 gad) for diversified agriculture, subject to the standard
water use permit conditions in Exhibit 5 and the following special conditions:

a. This permit is invalid if the uses as described in Table 1 change. This includes, but is not
limited to: types of use, location of use, land use classification changes, or anything that
varies from the application.

b. Permit is subject to SHPD Project No. 2023PR00890 concurrence. If SHPD requires
conditions, authority shall be delegated to the Deputy Director to attach those as
conditions of the surface water use permit.

2. TMK 3-2-018:027, 31-33 makes up the entirety of Land Commission Award (LCA) 3429,
LCA 3438, and LCA 3457 and describe po‘alima in the LCA and deed. Recognize
appurtenant rights in the amount of 534,450 gpd (3.563 acres x 150,000 gad) for parcels 27,
31, 32, and 33. This use is considered under the priority for the exercise of traditional and
customary practices.

3. Find that SWUP.2157.6 issued to the Wailuku Water Company for system losses in the
amount of 2.73 mgd is not required to be amended.

Ola i ka wali,

>

M. KALEO MANUEL

Deputy Director
Exhibits:
1. Surface Water Use Permit Application.
2. Public Notice, dated April 26 and May 3, 2023.
3. Land Commission Award 3429, LCA 3438, and LCA 3457.
4. Department of Hawaiian Home Lands letter dated May 17, 2023.
5. Standard Surface Water Use Permit Conditions.

APPROVED FOR SUBMITTAL

=

DAWN N. S. CHANG
Chairperson
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Staff Submittal

SWUP.5934.6 Waihe‘e, Maui
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APPLICATION FOR SURFACE WATER USE PERMIT - FROPOSED NEW USE

OTHER PERTINENT INFORMATION

2. PUBLIC INTEREST: Havraid Fonvised Statmtes §1740-2(c) states that The stae waver code shail b iibeally tusrpreted o [2]
exbucn maenamiue Berefioial use of the waters of the Saw for purposes such ar dowesnc wees, aquaculneee wes, Drganon and ankr
aprontaoal user, power developmeny, and comreroial and' mduseral wer, However, [b] adeguase proviren shall be made for e
prowecion of radinanal and cucewsary Hawarian nghs, tie preecnion amd proceason of fioh and wildhfe, the marienanoe of proper
eveodngioal Balawoe and soome beaury, and she preceranon o cshasoemenr of warers of the Same e mumicinel uses, pebBe Feorranion,
jpubbe warer supply, agriculre, and mawgaion. Such objeceves are declored to be tn dhe pubdc imeres

37 =T e [a] and 5] abo

| am a lineal descendant of the original Mahele awardee who once Ived and cultivated tar on our Kuieana land also known as|
TME 3-2-01E-D27. Historically taro grew abuntanty in Walshu and was the main substenance for many famikes. Tare was not
Just 3 food source but aiso used for medicial purposes and given the right preparation, a food for long iravels. In addition,
when given sufficient water, tan Is abie to produce ofspangs i furthar provide tar for continuous culivation. This s how our
aNCesiors surdlvad on an sland In the middie of Me oo2an. Taro 3 an aitemate fodd s0uUrce s HFHI]"E: Intaresl

E.
Restoratlion of water would provide for e protection of fradiional and customary Hawalian nghts by aliowing for the retm of
tare cultivation for food and memcine. |t could also be an addiional source of food for the public should shipping be afected

o the Islands.

| am the sbxf generational descendant of the Mahele awardee who recelved a Hawallan Kingdom Govemnment land patent
for our Kuieana land, also known 3s TMEC 3-2-018-027 In which water continuously fiowed, unintemupied, untl Te sugar
plantation modifed the watercoursas throughout Walehy. Generational family history and knowledge of Walehu were shared i
me and my sibings of sacred shes gamerng areas, fshing memods and wravellng routes used by royakty. My Tamily has ived
custyated, and are bured In Walehil,

One of the cid walercourses from Morh Walsha Stream fiowed through Maniania Ditch and fed numerous Kuleana lands
registered and awarded 1o Hawallan famiies who cultlvabed tar, natve planis, frees, owers, and animals for
subsistence. Taro confnuad to be grown on our Kweana land, also known as TME: 3-2-018-027, urtll 2014 when Morh Walenl
Stream Ditch was damaged and and not repaired by Wallul Water Company. We are cumently siruggling to malntain the
EpArse {arn growing Without fowing water.

b, Ideniiy the sxlant o which Thoce meource:, Indudng Taditonal and cuGiomary Nabhe Fawallan righc, will be affeotsd o Impained by the
proposad actior

The restoration of wWatEr 10 OUF KIIeana [@nd, also known a5 TMEK: 3-2-0134027, will re-e5E0lish the cUitivation of tar once
abundant on the land. itwill also re-esiablish the cuitivation of banana irees, mango rees, Jack frult Hees, Kol vines, avocadd
trees, WU fress, glngem flowers, and many nther natlve FHH'ITE-\. trees, vinas, and Niowers. In addition & wil WMETHE\'EHDJH
drinking water and running water for farm and Iving faciities.

o What Paacible sobon, f amy, could be taksn by the Commicslon n VWabsr Recourss Banagsment In mgands o pour application fo reaconably
profeot Mathve Hawalan righis?

Enforee the Ma Wal Eha's Final Declslion Findings of Fact Conclwesion of Law and Declslon &
Onder — Casa Mumber CCH-MA 15-D1:

The muling stipulates Me retum of water 10 “Kuleanas previously provided water from the Morth Walehu Ditch, continue i serve
e Walshu Kueana ussrs from the Walhe's Ditch, and modiTy the Inacivated Morth Walkehu diversion Incated just above the
Walhe'e Dilch o faclitate passage of nalive siream species” In dolng so, this will restore water back to the kuleana for kalo
restaation.

Existing Intastruciure already exists. Aliow for 3 new water Intake plpe (Mo Wiahe's Difzh at point of "White Pip=" cumenty
Iocated above Walhe's Ditch (See Exbit 4E)
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APPLICATION FOR SURFACE WATER USE PERMIT - PROPOSED NEW USE

OTHER PERTIMNENT INFORMATION

F2. INTERFEREMLE WITH THE RICGHT & OF THE DEFARTHENT OF HAWAILAN HOSE LENDE
Eeriain howw e [ropcessd new Usis) of water will Rof inberfers it the Aghts of the Departent of Hawailan Home Lands, as provided In secon 221
of the Hawailan Homes Cormission At

My appiication will not Inberers wim Me rights of the Department of Hawallan Home Langs.

The water fiowead throwgh our Kuleana land, also known as ThK: 3-2-018-027, from North Walehu Stream since before the
Great Mahele of 1846, The Kuleana |and has been passed to me, UNINtSMUpded, from my great, great, great, great, great,
great, great grandparent during the ime of Kamehamena | which was long before the Incapbion af the Hawalian Homes
ComMisSion Act of 1920, The waler does nat fiaw to Walehu Kou Phase [, 11, I, or v

3. INTERFEREMCE WITH ANY EXIETING LEGAL UEES
Expiain Fow the: propossd new useis) of waker will not inberfere with amy other sxising egal useys ol waler.

Restoring water wil be In compllance with Hawall Revisaed Statues 7-1 and Hawall Revisad Statues 1-1:

§7-1 Bulldng matenals, water, etc.; landiords' Hities subject to tenanis” use. Where the landiords have obiainad, or
may hereanter obtaln, aliodlal fites to thalr lands, the penpie on each of thalr lands shall not be deprived of the right

o take frewood, house-timoer, aho cord, thatch, or K leaf, fom the [and on which they lve, for thalr own private Use,
bt they shall not have a night to take such articles 10 sell for profi. The p2ople snall Also have a right to drinking waier,
and running water, and the right of way. The springs of waber, nmning water, and roads shall be free to all, on ail lands
granted In fae simple; provided that this shall not be applicanle to wells and watereoursas, which Indviduls have made
for thelr own use. [0 1850, §1477; AL 1925, §576; AL 1935, §1604; RL 1045, §12901; RL 1355, §14-1; HRS §7-1]
§1-1 Common law of the State; exceptions. The common law of England, as ascertained by English and Amanican
decislons, |s decianed o be the common law of the State of Hawall In all cases, excapt as oferalse expressly proviced
by the Constiution or laws of the United States, or by the laws of the State, or fiwed by Hawallan juiclal precedent, or
establishad by Hawallan usage; provided that no person shall be subject 1o ciminal proceedings except 38 provided
by the written faws of the Unied States or of the State. [L 1892, ¢ 57, §5; am L 1003, ¢ 32, §2; AL 1925, §1; RL 1925,
E1; RL 1945, §1; RL 1955, §1-1; HRS §1-1]

24, PUBLIC WATER 37ETEM INFORMATION
Checit the appropriaie bose o owes.
R FUC-Reguisied Privale System [ [] Man-PUC-Reguisbed Privaie System | [] Mot a Pubdc Water Sysiem
O irterded) dedication by Honoidy Board of Walsr Supgly or o County of liaul, Department of 'Waler Suppiy.
5. CHAPTER 343

This project proposes:
U of st oF County Bands, or use of siate or county funds: A mashesaler reaiment unit
U within a siabe consenvation disinct ‘iiashe-to-emergy facl By
O Usewfhin a shomsine seback anes O Landf
U within a naforal or Hosvall negisheresd historic sie o refimery
Ul within the \Aialkik] Special District [Fowr-peraradng tacilty
[0 The construction, Sesnsion of modfication of hedoopter Tac ity ATk Mone of the above: 11 iss

O i nons of the abowe 11 s are appicabie. N0 323 complances |5 neosssary

O An Ervirormentsl Assessrent e completsd, and

O An Ervironmesrisl impart Siatement weas resquired and has been accepisd (afach S of acreptance].
Pubdcation dabe in The Ervironmerial Motios:
O A Fndng of Mo Slgnficant impect has been determimed (b eberl.
Pubdcation dabe in The Emvironrerial Motios:
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Attachments

Exhibit 1: USGS topographic map showing “White Pipe’ above Waihe'e Ditch and
TMEK: 3-2-018-027 (Kapalaua)

Exhibit 2: Maui County Real Property map showing location of TME: 3-2-015-017 (Kapalaua)
Exhibit 3: Private familv map (CONFIDENTIAL- NOT FOR FUBLIC RELEASE)

Exhibit 4: Water course from North Waiehu Stream to TMEK: 3-2-018-027 (Kapalana) with
pictures: 4A through 4B. Proposed New Water Intake at “White Pipe': 4E

Exhihit 5: Kuleana verification letter from Office of Hawaiian Affairs (CONFIDENTIAL- XOT
FOR PUBLIC RELEASE)

Exhibit 6: NativeForeign testimonies and land documents: 6A through 6AA

SUPPLIMENTAL INFORMATION for SWUPA:
K. Applicant’s Justification for Quantity of Requested Use:
Proposed New Use or Modified Use Information

The proposed new use calculation 1s based on testmony filed by Aloha Poi Factory, Lester Nakama,
for apphication SWUP No: 23266 (below m red). The measurement of water was done by a bucket
test from TME: 3-2-018-027 which was owned by Magdalen Ho opi’i at the time of the test but has
since been conveyed to me, Michele Ho'opt't. Lester Nakama states that 300,000 gallons is the
needed amount of water to sufficiently grow healthy taro. Lack of msufficient water causes stunted
coms, Tottimg due to fluctuation of water temperature and excess weeds, among other 1ssues.

Total acres + 2 = grow area
Grow area x 150,000 = gallons per day

[ am not currently able to calculate the measurement of water to TMEK 3-2-018-027 (Kapalaua).
The waterflow from the North Waiehu Stream Ditch ran an open course to a basin, entered mto a
white pipe above Wathe’e Ditch then ran a pipeline course to a wye joint with the final exit into
TMEK 3-2-018-027 (Kapalana). North Waielm Stream Ditch was vandalized and was not
repaired by Wailuku Water Company, who oversaw the maintenance and repairs of North
Walehu Stream Ditch. In addifion, several storms caused further collapse of North Waiehu
Stream Ditch. The waterflow to TMEK 3-2-018-027 (Kapalaua) ceased completely in 2014
causing the elimination of taro growing on the property.

North Waiehu Stream has been the main water source to TMEK 3-2-018-027 (Kapalaua) since
before the time of the Mahele of 1848 The sugar plantation, Wailuku Agnbusmness, and Wailuku
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Water Company have altered the water courses over time thus severing the onginal water source
to TMEK 3-2-018-027 (Kapalaua).

Hawan State law 7-1 provides for the protection of native Hawanan traditional and customary
nights. As such, Waihe'e Ditch would provide the alternative source of water to TME 3-2-013-
027 (Kapalaua).

SWUP No: 23266

Testimony submitted on SWUP No: 23266
Marv Ciacci (landowner)

Lester Nakama (leesee)

TME 3-2-018:021, 044

SWUPA-E

5, Stream Diversion:

We are kuleana users in Waiehu that receive kuleana water from two sources (see Exlhabits 2
and 33, THWME Mo, 3-2-018:021 receives water from a kuleana auwai that receives water
from Morth Walehn Streamn Water 15 diverted from Morth Waielhn Stream (TWME Mo, 3-2-
014:001) (see attached USGS topo map) mto the North Waiehu Ditch and a 6 mmch pipe m
North Walehu Ditch brings water across Wathee Ditch and under a plantation road. At
some point under the plantation road, the pipe 13 reduced to 4 inches. The pipe splits and
some water comes east toward our land and some goes toward the Ho'opi'1 1s land. The
outflow from the Ho opi’s pipe eventually meets up with the portion of the water that comes
toward our land and flows m an open ditch into the loi kalo on our land.

The other source 1s a kuleana auwai that runs along Malaihi Foad, and this auwal provides
water to TME No. 3-2-018:044. The auwal receives water from Wathe'e Ditch, after Wathe'e
Ditch recerves water from Waihe'e River and North Walehm Stream Water 15 diverted from
Wathe'e Raver at the Wathe'e diversions (see attached USGS topo map) mnto the Wathe e
Ditch. Water is diverted from MNorth Waiehu Stream (TWME No. 3-2-0014:001) (see attached
USGS topo map) into the North Waielm Ditch, then info Waihe'e Ditch  Water from the
Wathe e Ditch flows mto a pipe and weir, then into an open ditch The water continues makeai
m the ditch and pipes down both sides of Malailu road until it enters our land at TME 3-2+
018:044 Some of our outflow nms m an open ditch through the neighboning parcels and onto

the Lee's parcels at TMK No. 3-2-018:040; some of our outflow retumns to the auwal nmning
down Malaim Foad

Table 2. Justification for Requested Quantity:

Our existing water use 15 not gauged, but we measured our use by using the bucket method.
See 'Omipa’a Na Hw Kato, Gudelines for Grassroots Lo'1 Kalo Eehabihtation 70. We
measured the water in the pipe that comes east toward our land after the split, and recorded the
amount of ime 1t took to fill a five-gallon bucket five times; the average time was 4.5 seconds.
Using the table on page 70 of Guudelines for Grassroots Lo't Kalo Eehabilitation we
calculated that we use 96,000 gallons per day.
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We measured the mflow at the Hopi'1's property. and recorded the amount of time it took to
fill a five-gallon bucket five times; the average time was 3.75 seconds. Using the table on
page 70 of Gaudelines for Grassroots Lot Kalo Fehabilitation, we calculated that we use
115,200 gallons per day. We estimate that about half'of this amount, 57 600 gallons per day,
flows off the Ho opi’1's land and meets up with the amount measured above before entering
our land.

Testimony submitted on SWUP No: 23266
Marv Ciacei (landowner)

Lester Nakama (leezee)

TME 3-2-018:021, 044

SWUPA-N

Page 1

Table 1. Justification for Reguested Quantity:
This application 1s to request sufficient water for our existing lo'1 kalo on TMK Nos. 3-2-
018:00] and 3-2-018:044 No new land will be put into cultivaton

We estimated the existing amount of water flowing into our lo'i kalo on TMEK No. 3-2-018:02
15 153,600 gallons per day for [.]1 acres of kalo, based on the bucket measuning method (see
concurrently filed SWUPA-E). This estimated amount 15 not enough to produce a healthy
crop of wetland kalo. Although we try to make due with what we have, the lack of water
canses problems like small corms, taro rot. and uncontrollable weeds We request at least
300,000 gallons per acre per day for our wetland kalo, which based on Lester Nakama's more
than 43 vears of expenience as a kalo farmer, 1s necessary for a healthy crop.  Accordingly, we
need a total of 330,000 gallons per dav (1.1 acres multiplied by 300,000 gallons per day).
Because our existing use 15 153,600 gallons per day, we subtracted that from the 330,000
gallons to get our estimate of 176,400 gallons per day for TMK No. 3-2-018:021.
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PUBLIC NOTICE

Application for Surface Water Use Permit
Waihe's Stream, Waihe's Surface Water Management Area, Maui

The Commission on Water Resource Management received the following Surface Water Use Permit
Application. Public Motice is given pursuant to Hawail Administrative Rules, Section 12-171, "Designation
and Regulation of Water Management Areas.”

SWUP.S034.6
Full application link: hittpes - dinr. hawaii gowvcwrml nesws events/notices!
Applicant: Michele Hoopi
58 Hoola Hou Strest
Wailuku, HI 95733
Diate Application Filed as Complets: September 22, 2022
Swrface Water Hydrobogic Unit: Waihe'e (6022}, Maui
Water Source: Waihe'se Stream, Maui
Location of Civersion: Tax Map Key: (2) 3-2-014:001
Chuantity Reguesied: 258,350 gpd
Mew | Existing Description Location of Use Gty of Use [gpd)
e = Kalo (2) 3-2-018027 244 500
= Kalo (2) 3-2-018:031 5,250
Mew Kalo (2) 3-2-018:032 1,050
Mew Kalo (2 3-2-018:033 5,550

Wiitten objections or commenits on this application may be filed by any person who has property interest
in amy land within the hydrologic unit of the scurce of water supply, any person who will be directly and
immiediately affected by the proposed water use, or amy cther interested person.  Witten objections must
{1} state the property or other interest im the matter (provide TME information); (2} set forth questions of
procedure, fact, law, or policy, to which objections are taken; amd (3} state all grounds for chjectons to
the proposed permit. Written objections must be received by May 17, 2023. Objections must be sent to
1) the Commission on Water Resource Management, PO, Box 821, Honolulu, Hawaii 868029 and 2) the
apgplicant at the abowve address.

COMMISSION OM WATER RESOURCE MANAGEMENT

s =

M. KALED MANUEL, Deputy Director
fior AWM 5. CHANG, Chairperson

Dated: April 18, 2023

Publish in: Maui Mews issues of April 26, 2023 and May 3, 2023

EXHIBIT 2
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T Poalima 3431 \’//

Poslima 2: 032 1

Poalima 1: 033 [

TME: 22018033

@i
3 £ TSR

Schinl i ch Sl Liss M LS

BParcel Information

Parced Merlber 280330000
Locabion kcdress LIPPERWSEHU
WHILLIELHI 257639
Moighborhond Code  3731-5
Legad Irdormation PO L8 1 RP G163 LOAW 3457 D0Fa AT (ES
Laied B [0S v
Parced Mol

EXHIBIT 3
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THEK: 3-2-015-032

COI AT Dl
Ay
o T

=Parcel Information

[Paarcoc i s b T B0 2000
Lacaicn Adrregs LIPPER fAIEHLE
WAILLELI B 2890
haighborhond Code 3251-5
Legalinformation  POALRAS FRP AT & BCAN 1457 0 134 A DES
Lainel Arai 0034 Acres
Pl Pl

THK: 3-2-018-4031

@AY,

Risiislis

EParcel Information

Farcel Hiimkben J3H RO L0000
Lacation Ackdres LFFER WAEHL
WOAILULIL HI 583
i hbeer hessad Caade  2331-5
Ligal InTormecit ko POAL WS D FP A0 Lo 320000 AC DES
L Aras DuIF] Brrag

Parce| Hobe
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T — — —

Ha. 3438 Humshans July 15 Paga 305

Fhu sgworm He hag seen 1 tars section in Hapalaoa ili of Polipeli
Langd from Henale inm 18L2, a begquest lond fro Eumphena's grandparenta st the
time of Fam. I, no one has objected. Paolima's have besn separated.

Matika wPonlima
Waihaa Easmaln
Hakai Foalima
Malapes Kalamafa
Ho. 3213 Em July 18

Eapulu sworn He has geen 2 sectlons at Halelan 1B8 of Felipoli. Land from
Hewal befors 1829,
Jeotion 1= Taro moo and pasture

Maulke Poalims

Walhee Eepan

[Makad Poal ime

Malaaes Eapuln
Sectiom 2 = Tars moo and praturs

Maukea Foalime

Walhee, makai, Halasea Kapas
Popliman are in these two sections, no one has objected.

Ho. £¢32 Hula July 1T

Kaiswlarii suorn He hap seem 5 sestiona in the 11is of Waisbhm.
Saetiong 1,2,3, b, from Laichs befere 1029. Sections 5 from Fape in 10836,

Ho abjectien. ® 1 Poalima in firet section, aleas in section 2. Pape 306
Soction 1 - Taro moo, pasture end house at Omao

Hawuka Popolkd

Waihee Poalima

Hakat e Hekookoo'e land

Halgase land emclopure
Seation 2 — Tarn soo, at (Omaa 2

Hanka Boundsries of thie secticn are In

sectionl, they are similar.
Spotion 3 - Taro moo at Pmopalule
Haukes

Eadeuleni

Waihes and oakai Stream

Malamea Frli
Jectlon g = 1 Pond at Pahspahwale

Mauka and a1l aveunsd F. Hakookoo's lpnd
gaction § - 1 patch st Fuhimena

Mauka and Waihes Frlili

Makal Malearmd

Halaasa Prahao
Fo. 3219 Apapau July 17

HKoalile sworn Hoe has eeen 1 section in Eapalsca 111 of Polipeoli which ingluded
the ture, mountain apples snd pandanus. Koabula's land frem Henao before
1875, st the time of Ham, IT, jno objestion, b poalimss in there.

Mpnka Eniluli ashupuss
Yeihee K Easlapahi

Mplkai Koghula'*s land
Molaass Ahikoli shupuasn
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CRIMAHANA - TAIRHU - MAUT L. C. A. 3438
- * . R. P. 3975
Bk. 8, Page 343

Ili Hapalauai' Bﬂginrmg at the West corner Jolning the South-
west corner of Kamal{a 1

3. 134° E, 204 ghainas along Poalima
. -aﬁﬂ z. .41 chadns "  Kalamais
H; ges° b, _ 7:25 chaina along Kalamaia
+ H. 2@ E. 63 chains " Poalima
- N, m3e Wy, 61 chains " Kamake
-~ 8. B6z° W, - 182 chaina alung Kamaka
8. 78° W, : 535 chains "ok Poalima
LR, 15%° ., 134 ¢chaina " "
8. 75ie g 63 chains " " "

~to the b&ginning.
Ares 1 Acre

Aug. 12, 1852

11
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AULAHANA - VAIEND - MATUI L. C. A. 3438

R. P. 3975
Blk. 8, Papo 3543

Ili Kopalaua. Begluning at the Vest corner joining the South-
wazt corner of Komako 1

3. 133° E, 234 choins along Poallima <%+

N. 685° E. 41 chaina " EKalapaia ‘7es

H, agz° E. 7.256 chalns along Kalamala «rfs7

H. 2° E. 63 chains "  Poalima <~ ¢

L, ’T§° Vi, 81 ehains " Kamalm ==

5. Bz V. 182 cheina along Eamolm <o

5. 7B® VWi. 836 chodna " " & Poolimm 3rfce
H, 154° W. 134 cheina " " ML

S. 755 W 63 chaina " " "

L

to the beginning.
Area 1 Acre

Aug. 12, 1852

K

/
‘K/.g_ i A 1 L

12



Staff Submittal August 15, 2023
SWUP.5947.6 Waihe‘e, Maui

Ho. 2475 Hehalehuki (cont.)

Bagtien i = 13 patches at Pohalouwrod

Mauka Foalima
Ealnipoepoe's lamd
Kaal

Waihes

Makai Poalimp

Mealaea Epmana Boigs's land
Ho. 24L7L Kuhi July 18, 1849

Eapohuli eworn Fohas aeen 2 eections in these ilis of fhikuli. Iand from Kaai-
malani at the time of Kam. II. Thedr house site iz old. 2 Fridaye in the
firgt spction, no one has obje cted.

Seation 1 = Whoele 11i of Kamili and a pasture

Hauka Kaneisksels
Waiheas Stroam
Makad Eamashaloa Bage 320
HMaslasa Fali
Begtion 2 — Heouse gite and pasture in the ili of Kaohe
Mamka; Walhee,melcat Kaneiakala
Maalasa Ahikuli pali
Ho. 3SE Keliinmi July 18, 18L9

Huvhiwe sworn He has sean 3 sectlone in the ilds of Welehu. Sections 1 and 2
from Keliihuite parenta at the time of Ham. II. Seetion 3 . from Pepe before
183l, 1 Fridsy in Kache, no one hae chjected.

Seation 1 - Tavo pauku at Kache

Hamke Esholomoansa
Waihes Poles's land
Maleai Enlea
Mealasa Stream
Section 2 ~ 25 taro patohes at Ohia 9
Henka Z. lNekookoo's land
Waihea Strean
Makai Ealeo
Manlaea Hean
Zection 3 - 3 taro patches at Chia 2
HMauka Eaniolo
Wailhse and makadi Fapedan
Maslasa Stream, Papeiso
H0. 3457 Xesmaka July 18, 1849

Era swornm He has seeft 1 gection in the 11i of Fapalacs in Polipoli consisting of
a tare moo and pesture. Lend from Kensle in 1845, an old land fer Kanska'sa
grandmother since Kam I; %o the time of Fem, III, she is deceased, no one has

objested.
Auwee has stopped preseing for that one pateh, it hes been returned to Kamaks.
' Haulkea Juwas's poalima
Waihea Fea
Iakai Ehn's land
Hanlasa Jduwae's land

13
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To. 3275 F Walwaiole (comt.)

Seotien 2 = 2 Taro patches at Poolusa
Manka Mehi's land
Waihoa Eaganele
HMalkai Malpiht
Moalpoa Mahi®g land
Beotion 3 = 9 Taro patches at (hdammi
Haulka Mani'e land
Waihes Apapau
Makai Eamsnels
Manlasa Poalima
Sectio = 10 Tarc patches at Halaswa
Mavka and Waihase Kanafe land
Makai Fualfi
Maslasa Apapan
Sgption & = 13 Taro patehea at Ealuvoslena 2
Mauka Malaihi
Walhes Prli
Maknd Hoa
Maalasa Streamn
Seotlon & - Wauke pasture at Papalaloa
Ho. 3275 4 Paniels July 23, 1849

Haleipulehs aworn He had written (claim) in Dec. 1847. Kalec sworn He has seen

2 seotions in these ilis of Welehu. Thess ? asations are from Eapelm in 1842.

Ho ons had objected to Paniole until his death this year 18L9. EKalug is Paniocle's

true heir, TUpa his wife wae bequested 1,4"_3 of Paniolo's astate. .

Seation 1 = 2 patches at Fumokahi
Manlep

Pa
Waihes Stream
Makai and Maslsea Eapakuts land
Zection 2 = Patch peulou at Huamooed 1iaili
Haulks, Eanehaflus
Waihes Poleas land
Makal and Haalaea Eilanaken
Ho. 32T FKemaka July 23, 1849 FPage ;2

Kalec aworn it was he who wrote (claim) on Dec. 29, 1847. Fuuhiwa swerm He has
tgen I sections in these ilie of Walehu. Seotione 1 and 2 from Poles im 1038,
Smetion 3 from Xilanakea in 1844, his land from his father. Seetion | Frem
Yusene at the time of Kam. II, noobjections.

Sestion 1 ~ Tars paulu at Posive

Manka Pepehd /Folea's land

Waiheo Feles's lend

Falcad Eilanakea

Maalaea Wuhi/Poles's land
Seotion P = Tare pauku at Posiwa

Maulca Fuhi'e land

Waihes fhiloali

Malkai Fuhi's land

Knplnea Muhi'e land/Folea's land
Zection 3 = Taro pauku at Poaiwa

¥aulks Fahi's land

Walhss, Makal, Maslaoa Kulanaken

14
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Ho. 3275 R Kamsks {oemt. )
Smeticn I - 2 Taro patches at Fuhimana

Matlks and Waihes Pansmihi
Makai Wangoa's land
Maalasa Stream

Ha. 3278 8§ Hawahaale July 23, 1ﬂ||:-]

Olafmant awarn Be has known - Erleipulehs had weitten in Dee, 1847. Eanse
gworn He has eesn 1 tarc section emd pesture in the 11i of Kandila in akikald,
Land from Xnaimalani at the time of Kam., IT. L Pealimas there.

HMamdca Farshaloa's land
Waihee Ztrenmn
| Makai Nuhi's land
Hanlasa Ahikuli pali
| ¥o. FPoine Juiy 23, 1819 Page bl

He kaz no claim.

Bo. 3275 T Fehookano From pe. 196 July 23, 18L9

Hunhiwa eworn He has heard Epleshano wrote (elaim) in Des, 18L7 and he hae scen
# gections in thess ilie at Waiehu.

Zeetlion 1 from Eleele ab the time of Eam, II, Section 2 from Eshookeno's parents
at the same time Az section 1.

Kehookans died in 1047, his wife Xelili and their lj children sre heire. Kalili
hes remprried to Heo Kpines, 3 Poplimes in section 1, no one has objectad.
Seotlon 1 = Tare land, pasture and Pzhapahawale stream

Mauka de Hekoolkon's lend
Waitheo Strean
Makai Ze Hekookoo's lend
Maalacnr Gniaiki £14
Gegtion & — 3 Tarp patohes at Eemauilfudili
Haukg Kilangkesa
Waihee Pali
Makadi Foles's lsnd
Hanlaca Stream
Aop. 3279 Eaiaumlani July 23, 18L9

Jula sworn He has seen Haleipuleho write the claim in Dec. 1847, end he has seen
2 gpotions in these flia of Walehu., Lands from Kula before 1039. 1 Poglima in
asection 1, ne one has abjected.

Section 1 = Taro paukw, paature and house at Omao 2

Mauka Kpawa's land

Waihes Kapoula

Malcad Keoola

Maslsan 2. Hakookoo's land
Sgotion 2 = 3 Taro patches st Punopalila

Manka Haislanian

Waihee =nd maka i Strosm

Mealaea 2. Nalookoa's land

15
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T1i Kapalﬂui

August 15, 2023

TLCAKA - WATEHU - MAUT . T. C. A. 3457

, R..P..56163
¥ Bk. 8, Page 349

Eﬂgiﬁning at the West corner of this land jnining.

thea Southwest r.m:-ne:- of Haupe

. B22° E.
" W. B&L® E.
3. zllﬂ E.
N. G02° |,
5. 208° 1
II!- '?‘}Fﬁu Iﬂ!-
‘8. E
. 54 oy,

~ lﬂ- .-I'.-l" a!

5. Bﬁi°1J
1. 15“ .
3. EE:’{“ .
EI lsu EI-
8. 7B ™,
M. 15%° W.
8. Thae W,
"H. 1Be W,

Aug. 12, 1552

,..a

e

ﬁiih’hr

_--""'._.
a-"-f"

1.40 chains alcng Auwal

2.79 chaina Kaupe
.87 chains " Poalima
3.54 chains " " & Koupsa
1.65 chaina " Kula & Poalima
299 ghaina n Pos lima
1.63 chains " Kula
BE& ochains " FKonohilel
. 81 chainas " "
1.82 ¢hains " e
1.01 chains " Foalima
76 ohaina n n
1.06 chains ", "
4,82 chalns " Konohili
1.34 ghains " Poalima
63 chains " "

Y0 chains " "
to the beginning.

CArea 1 Eﬂfiﬁﬂ Acres

th

iﬁﬁ& Lol

"Fﬂaju"! A

Wy

J"J{';
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I11 Kapalaua.

"TME.HLKA = UAIETD - WAUI L.

II.
Ha
B
He
D
Ha
S
S
Hs

It.

August 15, 2023

C. A. 3457
P. BlG63

Blk. 8, Paga 3549

Beglnning at the Vest eorncr of this land jolning
the Southwest ecrner of HKeupe

E o Ei-
865° B,
31%@ E.
E'naﬁ Et
2080 .
?43'5 .
7o .
844° 1.
e g,
aaf}b V.
13° W.
B3i° W.
16° E.
78° 1.
153° W,
T55° W.
189 W,

o gt
/

1.40 chains along
2.79 chains n
8% chains Ll
3.54 choins o
1.86 chains "
99 chaina "
1l.85 chains "
868 chalns "
61 chaina o
1.82 chains n
1.01 chains H
76 chains n
1l.068 chains n
4,62 chaoins "
1.34 chains r
63 chains "
70 ahaina "

Auwal  Froee
Kuum fJ'r-Iﬁ'. A
Poalima 7

" & Kaupe :snov
Eula & Foalimm =% 7=
Poalima «rew
Euls sm g R
Komohllki w=.7e

" . ¥

“ £ -':.-l': *
Foallmn c&.46

il o f &

LU FE A
Konohild ze+ 7
Poalima  #f<¥

m i IE

m e

to the beginning.

Arem 1 EE2/ 300 Acres
F{:‘h |.::a.

21
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Wo. 10459 Napoa

August 15, 2023

July 19, 1843

Hale sworn He has geen 1 @ection at Kepoinonwi in Hepoho soneisting of 17

patches. Lpnd Crom Hale, Iim 18l

Hpla's interest from J. Eanea' at the pame

time. J. Esnas's lsnd from Esksuluohi inm 18L5. 2 Poalisa and 1 prison thers,

no objectiona.

Maulka Pu
Waihae CGovernment geclosure
Makal Kaiuni
Maglasgn Strean
Ho. 3373 Fu July 19, 1849

Fepe swornm He hae seen 1 taro pection, pasture and house in Espeinonui ahupupa

af Hapaho.
Lend from Manuelsa at the ftime of Kam. II, 1 poalima there, no objecticons.
Mauka Pasoso
Walhes Goverrment fence
Malcad Holilihena
Maal asa Walehu strosn

Mo, 3434 Faspowale

July 19, 18L9 Dges 330

Kapohuli sworn He has secn 1 faro section at pasture st Eapodnoili of Mapoho.

Land from Kmssheu in 1838,
Mekad

3 Poalimas there, no objections.
Eashm

Manbep and Waihog Eakauls
Maalaas Poalima
¥e. 3258 laka July 19, 1649

Thu sworn He hes seen 1 fare eection, pasture and house in Wallaahia 1311 of

Polipali, since the time of Ham, I.

2 Popalimas paftches mnd 2 poalima pastures

thera.
Haulea Pali
Wat s Jid
Makai Hapulu/Eanl apahi
Maalasa Apapau
¥e, 3L29 EAUFE July 1%, 1849

Ihi sworn He has sean 1 tere section, pasture and hodse in the ili Palsoa at
Folipoli. Lgnd from Nawaihona before 1639, 2 Foaliman there, no cbjecticns.

HMamica Falipoli pale
Waihee Kamane Enisa
Malcsd Walwalole
Manlama Hamates
Haialenlao July 13, 1819
%33-1’

Eula sworn He hag seen 3 pections in these ilis of Wailshu, Land frem Hula in
18k, Kala'e land from Laiche in 1635,

Ho objeations as long as he had lived — 1845 Eapule, his gon iz his (Haialaolao
heir. 1 poplima in the firat ssction.

25
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August 15, 2023

KAUPE - TATEHU - [IAUT I.. G. A. 3420
o ' . R. P. 6099
Bk. 8, Pare 348

I1i Kapalaua, EEg;i.nnin. at the West corner of Kamake 1, at the
Southwest corner of this land

.. 10° W. 126 chains alonpg Xulae
H. . 61° & 153 cheina " Birch
N. 66%° E. -+ 185 chains " "
E.:lagﬂ E. : 64 chaina " Poalima
8.763° M. 29 chains " "
2. 25° &, 73 chains " m
N. 583° E. 109 chains " t
N. 35%° W . 64 chains " "
W. 72%° E. 364 chains " Alanui
8. EEi“ I, 175 ghains "  Fula
. 60%° 1, 145 chains - "  Kamaka
M. 29° V. 54 chalins " Poalima
3. 70 v, 154 chains " "
8. 863° V.. 279 chaina "  Hamaka
3. 625°.v. 140 ¢hains " n
_ to the beginning.
frea 1 16/100 pcros
: J :
Aug. 12, 1853
'_'_._,-r"""ﬂ' - a :
' :%ﬂl'r:l'n;
p :
e — A,
Kada | L L
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KAUPE - YAIEND - HAUI

111 Kapalaua.

H!-
N,
H.
E‘!
Ell.
S
e
H'
ﬂ.!
3-
S-I
H!
3-
S
E‘l-

Kol ,.f-“"'f

10° w.
61° &
6630 RE.

194° E.

639 .

‘25° E,

583° E.
3359 VI
T24° E.
Toa0 W,
80z V.

J(’.-{ i i J*'-r‘-..

this land

126
153
185
&4
89
Ta
109
64
364
175
145
54
194
279
140

chaina along Kﬁla

chains
chalina
che ins
chaina
chaina
chaina
chaing
chalna
chains
chaina
chains
chaina
cha ns
aha ins

n
1€
L]
"

August 15, 2023

L. 0. A. 3429
R. P. 6099
Bk. 8, Pape 348

Beglnning at the Vest corner of Kamakas 1, at the
Southwast corner of

Fara
Bireh ‘e=%r
n At o
Poalima =~
[{] g
i wEed
" Fedet
L[] o
Alanui svey
Eala Arro
Kamaka 957
Foallma is
" i Bood
Eamalka rges
" & wpar

to the beginning.

Area 1 16/100 Acres
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JOSH GREE X, ALD. HALI WATSON
LOAERATH [ U] ELEL RS g
RATATEDF HAWAI Koo f mmar (o iy
For i e B Uik e =
Worw i
EYLAIA & LUKE KATIEL BUCATT
LT noermon - EFUTY T THE CH AR 14N
e Bl
L1 STATE OF HAWAI
DEPARTMENT ﬂ_F HAWATIIAN HOME LANDS
Ka 'Oihang ‘dina Hoopulapnla Hawai '
F 0 BOY 6T
HUCRLELA. AW AR ST
May 17, 2023
MEMORANDUM
Tk Dawn Chang, Chairperson

Commission on Water Resource Management

FROM: Kali Watson, Chairman  \00 J»
Hawailan Homes Commission

SUBJECT:  Surface Water Use Permit Application (SWUPA) No. 5934.6
Michele Hoopii, Waihe' e Surface Water Management Area, Maui

Mahalo for sending the above referenced SWLUPA 1o the Department of Hawaiian Home
Lands {DHHL) for our review and comment. Below we first present relevant background and
context for our comments, and then our specific comments, and reguests for action.

Relevant Backpround and Context

The following points serve as a context for our comments on this SWUPA.
DHHL water rights

The State (and particularly the Commission on Water Resource Management
[Commission]) has a duty to protect the rights of DHHL to water resources, as enumerated in the
Hawaiian Homes Commission Act (HHCA) §5 1014y, 220, 221; Hawai'i Constitation, Article
XL, §§ 1 and 7 and Article XII, § 7; and Hawaii Revised Statutes (HRS) Chapter 174C, the State
Water Code.

Notedly, DHHL uses of and reservations for water are one of four “public trust uses” /
“public trust purposes™ of water, as delineated in multiple Hawai'i Supreme Court -cases,
including Wai'ola O Moloka'i (103 Hawai'i 401) and Kaua'i Springs (133 Haw. 141}, along
with water used for traditional and customary Hawaiian rights, water that maintains proper
ecological balance and scenic beauty, and the domestic needs of the general public. Applicants
who wish to use water, such as the applicant here, “have the burden to justify the proposed water
use in light of the trust purposes.™ (Kaua'i Springs (133 Haw. 141).

DAEHL water reeds

EXHIBIT 4
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DHHL lands on Maui comprise approximately 31,000 acres of land, roughly 16% of the
total trust holdings across the islands. Most of our lands do not currently have sufficient
reservations of water, sufficient allocations of water from public and private water systems, or
water secured only after long and difficult efforts. This includes lands that lie within N3 Wai
‘Ehi (eg., Paukitkalo, Waichu, Pu’unani) and lands served by the Maui Department of Water
Supply that develops water from within N3 Wai "Eha (Pilehunui).

DHHL calculates future water needs for all of our tracts by first reviewing the land use
designations made by the HHC through the General Plan, in the DHHL sland Plans, and Regional
Plans, as well as any detailed development plans that are created as tracts move into homestead
and other development, and any other information about land characteristics in each tract that
could impact future water demands. Many of these needs are documented in the State Water
Projects Plan (SWPP) Update of 2017 estimated future water demands on Hawaiian Home
Lands. That publicly available document details its methodology and relied on Island, regional,
and project plans for estimates of 20-year water demands.

It was also noted in the SWPP that “Because the SWPP is a guide and a high-level
planning document ...and should be updated where necessary.”™ There are two notable
developmenis since the SWPP was adopted. On November 8, 2019, the Pilehunui Regional
Infrastructure Master Plan Environmental Impact Statement was accepted. See 2019-11-08-MA-
FEIS-Acceptance-DHHL-Pulehunui-Regional-Infrastructure-mMaster-Plan. pdf (hawaii.gov). Among other
matters, it calls for the development of 269 acres worth of subsistence agriculture lois on the land
at Pu'unéné., Additionally, on Movember 8, 2020, the Pu'unani Homestead Subdivision Plan
Environmental Assessment had a Finding Of No Significant Impact. See 2020-11-08-MA-FEA-

Puunani-Homestead-Subdivision pdf (hawail gov). Among other matters, it calls for the development
of 161 residential homestead lots on a 47.4 acre parcel of land in Waikapu.

DHHL has 29,124 applicants on the Maui [sland-wide waiting list’, each of whom are
entitled to a homestead. It is foreseeable that DHHL's needs for water to fulfill the purposes of
the HHCA may exceed both its current reservations as well as any needs calculated on the basis
of projected water demands of our current land inventory.

Hydrology and water systems of Na Wai "Eha

The various surface water units within N Wai 'Ehi overlie parts of the "Tao Aquifer and
are hydrologically connected through dynamic surface and ground water hydrological
relationships. Moreover, both the privately controlled Wailuku Water Company and the County
Department of Water Supply develop and supply water across hydrologic unit boundaries,
including the combined draw on surface and ground water sources by the County. This complex
conjoining netwaork results means that analysis of any individual Water Use Permit Application
cannot be accomplished solely in relationship to the particular diversion or water delivery system
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a particular use draws on o undersiand the impact on public trust vses of water, A water user
obtaining water directly from the stream itself and a water user obtaining water from a particular
ditch both holding influence water availability and the water delivery ability of the interlinked
system. Thus, despite a particular ditch or diversion in the area of the "Tao Aguifer System not
explicitly used by or for future intended use by DHHL, there is inevitably an interconnected
nature within the surface water sources of this area. Therefore, statements in a particular WUPA
that the proposed use is not immediately adjacent 1o DHHL needs is an insufficient response by
the applicant to their burdens.

Comments and Requests for the applicant and Commission

Comment #1. There is a discrepancy between the Surface Water Use Permit Application
Naotice Letter (SWUPANL) and the SWUPA itself. The SWUPANL wrote the proposed water
use 15 for 256,350 gallons per day for diversified agriculture of 22 acres. However, the SWUPA
requests 510,000 gallons per day in Item No. 9, while calculating 256,350 gallons per day for
Item MNo. 18 Table No. 1. Please check this discrepancy.

Comment #2: For wetland kalo, various studies show water demands can range from
100,000 to 300,000 gpd/acre, with temperature as one of the key factors to prevent rot, USGS
shows that net consumptive use is 30,000 gpd/acre, with the additional water flow that is
returned to the stream is needed to manage temperature and account for ditch losses. However,
the SWUPA notes that there will be no diverted water returned to the strearn or ditch. The
Department requests the application be supplemented o provide more detail on this matter.

Comment #3. The applicant notes that their water use and rights predate the passage of
the Hawalian Homes Commission Act. We believe that it is also necessary to note here that the
use the applicant is proposing is for a public trust use of water and that Hawai'i case law there is
no priotity among public trust uses of water, and there should be sufficient water in this area for
all public trust uses.

Request #1. The CWRM has a statutory obligation described in Section 101 of the Water
Code (HRS § 174C) as follows: “Decisions of the commissicn on water resource management
relating to the planning for, regulation, management, and conservation of water resources in the
State shall, to the extent applicable and consistent with other legal requirements and authority,
incorporate and protect adequate reserves of water for current and foreseeable development and
use of Hawaiian home lands as set forth in Section 221 of the Hawaiian Homes Commission

Act,”

The CWRM can act to reserve water for DHHL on its own action, when petitioned for
action by DHHL, or when required in response 1o a request for another party to lease or license
state walers under HRS 171-58. In designated water management areas, CWRM has adopted
reservations of water through a rule making process under HRS 174C-49%(d). For non-designated
areas they have reserved water during regular meetings under HRS 174C-101.
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We believe the CWEM is obligated, and we hereby request that in conjunction with this
application and others in the area they reserve for DHHL by rule sufficient water for proposed
homesteads at Palehunui. DHHL is prepared to cooperate in this effort,

DHHL recognizes and supports the other public trust uses in this area, such as this
application. The Department humbly requests the CWRM accommodates DHHL's unmet needs

as well.

Mahalo for the opportunity to comment. If you have any questions or require additional
information please contact Andrew Choy, Planning Program Manager at (808) 620-9485 or by
email at: Andrew h.choy@hawaii.gov.
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STANDARD SURFACE WATER USE PERMIT CONDITIONS
FOR NEW AND EXISTING USES
(Approved November 15, 2022)

Pursuant to Hawaii's State Constitution, Article XI, Section 7, Hawaii Revised Statutes (HRS),
Chapter 174C; Hawaii Administrative Rules (HAR), Chapters 13-167 through 13-171; and
Hawaii decisional law and custom, the permittee is hereby authorized to use surface water from
the Waihe‘e, Waiehu, ‘Tao, and Waikapii Surface Water Management Areas, Maui, and in the
amount and from and upon the locations described above; subject however, to the requirements
of law including, but not limited to, the following conditions:

1. The right to use water is a shared use right.
. The use(s) authorized by law and by this permit does not constitute ownership rights.
3. The permittee shall comply with all other applicable statutes, ordinances, and regulations
of the Federal, State and County governments.
4. In the unlikely event that subsurface historic resources, including human skeletal

remains, structural remains, cultural deposits, artifacts, sand deposits, or sink holes are
identified during the demolition and/or construction work, cease work in the immediate
vicinity of the find, protect the find from additional disturbance, and contact the State
Historic Preservation Division at (808) 652-1510.

5. The permittee, his successors, assigns, officers, employees, contractors, agents, and
representatives, shall indemnify, defend, and hold the State of Hawaii harmless from and
against any claim or demand for loss, liability, or damage including claims for property
damage, personal injury, or death arising out of any act or omission of the permittee or
his successors, assigns, officers, employees, contractors, and agents under this permit or
related to the granting of this permit.

6. The water use must at all times meet the requirements set forth in HRS §174C-49(a),
which means that it:
a) Can be accommodated with the available water source;
b) Is a reasonable-beneficial use as defined in HRS §174C-3;
C) Will not interfere with any existing legal use of water;
d) Is consistent with the public interest;
e) Is consistent with State and County general plans and land use designations;
f) Is consistent with County land use plans and policies; and

g) Will not interfere with the rights of the Department of Hawaiian Home Lands as
provided in section 221 of the Hawaiian Homes Commission Act and HRS
§174C-101(a).

7. The permittee shall utilize best irrigation practices to maximize water use efficiency.

Excessive preventable waste may result in water use permit modification or revocation.

LOCATION OF USE

8. The water described in this water use permit may only be taken from the location
described and used for the reasonable beneficial use described at the location described
above. Reasonable beneficial uses means “the use of water in such a quantity as is
necessary for economic and efficient utilization which is both reasonable and consistent
with State and County land use plans and the public interest.” HRS §174C-3.

EXHIBIT 5
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WATER USE REPORTING

9.

In accordance with HAR §13-168-7, each permittee will be required to report their
monthly water use to the Commission. All unmetered users, whether receiving water
directly from the river/stream or from a ditch/‘auwai, are required to report the following
information to the Commission on a monthly basis:

a. Source and amount of water inflows, where the water is coming from, whether
from a stream, spring, ditch/‘auwai, or pipeline.
b. Outflow amounts, when relevant, such as for lo‘i kalo. For outflows, reporting

shall also include where the water is going, whether to the source ditch/‘auwai,
other users, or dispersed without re-use.
For forms or online reporting, see https://dInr.hawaii.gov/cwrm/info/waterusereport/.

MODIFICATION OR REVOCATION

10.

1.

12.

13.

This permit may be modified or revoked and the amount of water initially granted may be
reduced if the Commission determines it is necessary to:

a) Protect the water sources (quantity or quality);

b) Meet other legal obligations including appurtenant rights;

C) Insure adequate conservation measures;

d) Require efficiency of water uses;

e) Reserve water for future uses, provided that all legal existing uses of water as of

June, 1987 shall be protected;

f) Meet legal obligations to the Department of Hawaiian Home Lands, if applicable;
or

g) Carry out such other necessary and proper exercise of the State’s and the
Commission’s police powers under law as may be required.

Prior to any reduction or revocation, the Commission shall give notice of its proposed

action to the permittee and provide the permittee an opportunity to be heard.

The permittee shall request modification of the permit as necessary to comply with all

applicable laws, rules, and ordinances that will affect the permittee’s water use.

Any modification of the permit terms, conditions, or uses may only be made with the

express written consent of the Commission. HRS §174C-57.

After a hearing, the commission may suspend or revoke a permit for:

a) Any materially false statement in the application for the water permit, a
modification of a permit term, or any materially false statement in any report or
statement of fact required of the user pursuant to this part;

b) Any willful violation of any condition of the permit;

C) Any violation of any provision of this chapter;

d) Partial or total nonuse, for reasons other than conservation, of the water allowed
by the permit for a period of four continuous years or more. The commission may
permanently revoke the permit as to the amount of water not in use unless the user
can prove that the user’s nonuse was due to extreme hardship caused by factors
beyond the user’s control. The Commission and the permittee may enter into a
written agreement that, for reasons satisfactory to the Commission, any period of
nonuse may not apply towards the four-year revocation period. Any period of
nonuse which is caused by a declaration of water shortage pursuant to HRS
§174C-62 shall not apply towards the four-year period of forfeiture.
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The Commission may cancel a permit, permanently and in whole, with the written
consent of the permittee. HRS §174C-58.

TRANSFER
14, A permit may be transferred, in whole or in part, from the permittee to another, if:
a. The conditions of use of the permit, including, but not limited to, place, quantity,
and purpose of the use, remain the same; and,
b. The Commission is informed of the transfer within ninety days. HRS §174C-59.

15.

16.

FEES
17.

Failure to inform the department of the transfer invalidates the transfer and
constitutes a ground for revocation of the permit. A transfer, which involves a
change in any condition of the permit, including a change in use covered in HRS
§174C-57, is also invalid and constitutes a ground for revocation.
In the event that the landowner or tax map key at the location of the water use is changed,
the permittee shall notify the Commission in writing of the change within thirty (30) days
after the permittee files the deed with Bureau of Conveyances or receives notice of the
tax map key change.
The priority of the permit will be re-evaluated upon transfer or assignment and may be
placed in a different priority based on new usage.

The commission shall promulgate a schedule of application and permit fees. The fees
shall be used to defray the administrative costs of the permit systems established under
this chapter. A public agency shall not be subject to the payment of any fees. Fees may
include a pro rata share the cost of the USGS natural flow gage. HRS §174C-61.

DECLARATION OF WATER SHORTAGE

18.

19.

All permit conditions may be suspended or modified pursuant to a declaration of water
emergency. HRS §174C-62.

The commission shall formulate a plan for implementation during periods of water
shortage. As a part of the plan, the commission shall adopt a reasonable system of permit
classification according to source of water supply, method of extraction or diversion, use
of water, or a combination thereof. In accordance with the plan adopted under
subsection(a), the commission may impose such restrictions on one or more classes of
permits as may be necessary to protect the water resources of the area from serious harm
and to restore them to their previous condition. HRS §174C-62.

WATER SHORTAGE PLAN

20.

21.

All permittees, unless exempted by the commission, shall submit a water shortage plan
outlining how it will reduce its own water use in case of a shortage. Every water shortage
plan shall be subject to approval or modification by the Commission. HAR §13-171-
42(c).

The Commission shall use permittee’s water shortage plans to identify and determine
steps to be taken to reasonably protect water users during a declaration of water
emergency, including but not limited to a water shortage.
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ACCESS
22. Permittee shall provide access to Commission staff and authorized representatives to
gage, meter, and monitor diversion and water usage.

OTHER

23. Permittees who divert water from the stream may be responsible for meeting the Interim
Instream Flow Standard (IIFS) located below their diversion, if applicable. If the
Commission finds that the actions of the permittee cause the IIFS to fall below a
minimum, as established by the Commission, then the permittee may be subject to fines
after a hearing.

24.  Permittees diverting water from ‘auwai are responsible for the proper maintenance of
‘auwai on the location of use to ensure the continuity of water supply to other users.
25. The Commission reserves the right to amend or modify permit allocations, recommend

system improvements or efficiencies, or amend conditions if water temperature is not
sufficient to support kalo cultivation for traditional and customary practices and rights as
recognized in the Commission’s decision.
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